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INTBODCJCTION. 


ON  THE  PUKPObE  AND  SCOPE  OF  THE 
FOLLO^VINQ  LECTURES. 

The  talub  and  importance  of  the  late  John  Austin's  work  in 
the  field  of  jurisprudence  have  been  now  so  long  and  so  widely 
recognised  that  it  would  be  superiiuous  to  insist  upon  them  in 
this  place.  Except  by  a  very  few  persons,  the  recognition  was 
late.  Had  it  come  earlier,  the  author  might  have  been  encouraged 
to  complete  the  record  of  the  work  upon  wliich  he  entered.  As  it 
is,  that  record  breaks  off  in  medio ;  and  fov  the  preservation  and 
arrangement  of  what  remains,  the  public  are  in  great  measure 
indebted  to  the  ability  and  industry  of  the  lady  whose  name  is 
subscribed  to  the  preface  of  the  first  posthumous  edition.  In  that 
preface  Mrs.  Austin  explained,  by  a  personal  narrative  of  consummate 
literary  skill  and  absorbing  interest,  the  reasons  why  the  work  was 
broken  off  and  never  resumed  by  its  author.  An  attempt  to 
abridge  that  narrative  would  be  almost  an  injury  to  both  the 
persons  here  referred  to.  In  order,  however,  to  enable  the  student 
to  seize  the  point  of  view  of  the  original  Lectures,  the  following 
bare  outline  of  facts  seems  necessary. 

Joicr  Austin  was  born  in  1790.  At  a  very  early  age  he  entered 
the  annv,  in  which  he  served  for  five  years.  He  was  called  to  the 
bar  in  1818  after  the  usual  preparation  as  a  student.  In  1^20  he 
married  the  lady  above  mentioned,  to  whom  he  had  been  iqr  several 
years  attached.  She  belonged  to  a  gifted  family,  the  Taylors  of 
Norwich  ;  and  to  the  attractions  of  great  personal  beauty  in  early  life, 
added  the  enduring  qualities  of  a  clear  aud  energetic  intellect,  high 
principles  of  action,  and  a  large  heart. 

Possessing  to  excess  the  subtlety  of  mind  which  sometimes, 
when   laid    under    conventional    restraint:',    coutributes    to    the 
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reputation  of  a  consummate  lawyer,  Mr.  Austin  was  yet  unfitted  for 
success  in  business  by  delicate  health  and  a  too  highly  strung  and 
sensitive  organization.  After  a  vain  struggle  in  which  his  health 
and  spirits  suffered  severely,  he  gave  up  practice  in  the  year  1825. 

In  1820  the  University  of  London  (now  University  College 
was  established.  Among  the  sciences  which  it  was  proposed  to 
teach  was  Jurisprudence,  and  Mr.  Austin  was  chosen  to  fill  that 
chair.  As  soon  as  he  was  appointed  he  i-esolvod  upon  going  to 
study  on  the  spot  what  had  been  done  and  was  doing  by  the  gi*eat 
jurists  of  Germany,  for  whom  he  had  aJready  conceived  a  profound 
admiration.  After  some  preliminary'  otudy  of  the  German  language, 
he  went  in  the  autumn  of  1827  to  Germany.  Having  visited 
Heidelberg,  he  established  himself  with  his  wife  and  child  at  Bonn, 
then  the  residence  of  Niebuhr,  Brandis,  Schlegel,  Amdt,  Welcker, 
Mackeldey,  Heffter,  and  other  eminent  men.  With  ready  access 
to  this  society,  and  with  the  assistance  of  a  young  jurist  Asprivai" 
ilocent  in  reading  German  books  upon  law,  he  found  excellent 
opportunities  for  the  study  and  preparation  which  ho  desired.  In 
the  spring  of  1828  he  returned  to  England  and  commenced  his 
work  in  the  chair. 

His  career  as  a  professor  opened  brilliantly,  and  his  first  class 
included  many  who  afterwai-ds  became  most  eminent  in  law, 
politics,  or  philosophy.  But  it  soon  became  apparent  that  the 
inducements  to  the  scientific  study  of  jurisprudence  in  this  country 
would  not  afford  a  succession  of  students  to  maintain  an  unendowed 
chair ;  and  he  found  himself  under  the  necessity  of  resigning. 

In  June  1832  he  delivered  his  last  Lecture.  In  that  vear  he 
published  the  voliune  entitled  '  The  Province  of  Jurisprudence  De- 
termined,' in  the  form  of  six  Lectures,  accompanied  by  an  Outline 
of  the  entire  Course  of  Lectures  contemplated  by  him.  This 
*  Outline '  is  in  itself  a  well-considered  summary  of  the  topics 
embraced  by  the  field  of  law,  arranged  on  a  philosophical  system. 
Subsequently  (in  1834)  an  attempt  was  made  by  the  Society  of  the 
Inner  Temple  to  institute  a  course  of  instruction  in  scientific  juris- 
prudence :  and  Mr.  Austin  was  engaged  to  deliver  a  course  of 
lectures.  But  from  causes  similar  to  those  already  mentioned,  and 
which  doubtless  applied  with  still  greater  force  to  a  scheme  in- 
augurated by  a  close  society,  the  attempt  proved  a  failure. 

In  consequence  of  this  double  failure  Mr.  Austin  finally  aban- 
doned the  idea  of  pursuing  in  England  the  work  of  a  teacher  of 
jurisprudence.  His  activity  was  turned  into  other  channels :  and 
when  periods  of  rest  and  improved  health  supervened,  he  was  not 
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dispoeed  to  pick  up  the  scattered  threads  of  unappreciated  and 
interrupted  work.  Nor,  although  a  demand  was  at  length  estab- 
lished for  the  published  volume,  which  became  out  of  print,  could 
he  be  persuaded  to  republish  it. 

After  his  death  Mrs,  Austin  (in  1861)  by  the  advice  of  friends 
edited  a  reprint  of  the  volume  containing  *  the  Pro^'ince,*  with  the 
preface  above  referred  to.  This  was  followed  two  years  later  by 
two  volumes  containing  all  that  by  extreme  diligence  and  assiduity 
could  be  found  and  put  together  of  Austin  s  work.  Subsequently 
the  valuable  notes  of  the  original  Lectures  taken  by  J,  S.  Mill,  who 
was  a  constant  attendant  upon  the  course,  were  placed  in  Mrs. 
Austin  8  hands  for  another  edition.  She  commenced  the  prepara- 
tion, but  her  death  lefl  the  work  unaccomplished,  and  it  devolved, 
at  the  request  of  the  executors,  on  the  present  editor,  whose  edition 
was  published  in  1869.  Of  this  the  edition  of  1878  is  a  reprint 
with  a  few  slight  verbal  corrections. 

The  large  and  increasing  demand  for  Austin*s  Lectures  for  the 
iwe  of  students  has  suggested  an  abridgment,  which  has  been 
attempted  in  the  following  pages.  While  endeavouring  to  preserve 
the  train  of  thought,  and  mucli  of  the  characteristic  expression 
of  the  author,  I  have  not  hesitated  to  diverge  from  the  text  where 
it  appeared  to  me  iiecessar}',  and  I  have  occasionally  introduced 
illurtrations  from  some  events  of  more  recent  date  than  the  original 
work.  It  being  remembered  that  the  last  of  the  lectures  was 
delivered  in  X^'-Vl,  and  that  the  same  year  was  that  of  the  original 
publication  of  '  the  I'rovince,*  these  passages  will  be  readily  dis- 
tin^ishable.  In  other  passages  where  I  have  intentionally  de- 
parted from  the  meaning  of  the  text,  I  have  either  used  brackets 
and  the  initials  '  K.  C  or  expressly  pointed  out  by  a  note  the 
place  of  divergence  (as  for  instance  on  p.  401).  For  the  text  of  the 
autlior  so  far  as  remaining  extant  the  reader  is  referred  to  the  larger 
edition. 


Ilavin^r  thus  briefly  explained  the  circumstances  under  which 
th*»  Ijectures  were  originally  delivered  and  published,  I  now  proceed 
to  indicate  the  silient  points  which,  as  I  understand  the  author's 
method,  appear  to  furnish  the  key  to  it. 


•  A  consitlertble  purt  of  the  substance  of  the  following  analysis  appeared 
in  the  *  Edinbargh  Journal  of  Jurisprudence '  for  October  1803. — R.  C. 
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The  ftppivpmte  miliject  of  jurisprudence,  or  the  matter  witli 
which  that  science  (ss  understood  by  Austin)  is  conversimt,  is 
iWtiM  Z<iw ;  that  is,law  eslAblished  or 'positum,' in  an  iudepeiidBut 
political  community,  by  the  express  or  tacit  authori^  of  its  sove- 
reign  or  aupreme  government. 

In  order  therefore  to  determine  the  province  of  juriBpmdenee, 
it  is  necessary  to  obt^n  a  comprehensive  and  rigorous  definition  of 
its  subject,  namely,  Fotitivt  Law.  To  distinguieh  poutive  law  from 
objects  to  which  it  is  related  by  rMonUoTice  or  aiialogy,  and  which 
(we  signified  properly  or  tmproptrly  by  the  large  and  vague  expres- 
non  littB,  is  the  purpose  of  the  work  originaJly  published  by  the 
author  under  tike  title  of  '  The  Province  of  Jurisprudence  Deter- 
mined ;  *  corresponding  to  the  first  six  Lectures  of  the  series  as  now 
^hlished. 

It  would  be  out  of  place  in  this  brief  abstract  to  attempt  an 
outline  of  the  method  adopted  in  arriving  at  the  requisite  definition. 
Briefly,  Poutive  Law  may  be  described  as  consisting  of  comnumdi 
(e(,  as  raia  of  conduct,  by  a  Soi-ereign  to  a  mtmber  or  memben  of 
(A«  Ind^tendetU  Political  Society  jcherein  the  author  of  the  Lam  it 
tupreme*  But  in  this  description  the  object  sought  to  be  defined 
is  implicated  with  other  terms  and  notions,  each  of  which  can 
only  be  explicated  by  an  intricate  end  difficult  analysis.  And  the 
labour  of  mastering  this  analysis  is  not  easily  to  be  abridged. 

As  an  iEustration  of  the  definition  of  positive  law  ultimately 
airiTod  at,  I  will  here  note  one  coneequence  which  may  seem,  at 
first  sight,  peculiar. 

"What  is  commonly  called  Intematicmal  Lam  is  excluded  from 
the  proper  province  of  jurisprudence.  It  is  obvious  that  those 
rules  commonly  known  as  International  Law,  can  have  neither 
their  source  nor  their  sanction  in  common  with  the  law  embraced 
in  the  above  description.  The  subject  is,  therefore,  inevitably 
relegated  to  take  its  place  in  a  department  of  a  science  which 
woidd  properly  be  called  that  of  Positive  Mornlity;  and  if  lan- 
guage rigorously  consistent  mere  used,  it  would  be  termed,  not 
International  Law,  but  International  Morality. 

Limited  to  the  consideration  of  the  po^tive  laws  or  rulee  of  a 
particular  or  specified  community,  jurisprudence  is  particular  or 
national. 
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Although  eyery  system  of  law  has  its  specific  or  characteristic 
differences,  there  are  principles,  notions,  and  distinctions  common 
to  yaiions  systems,  and  forming  analogies  or  likenesses  by  which 
such  systems  are  allied.  Many  of  these  principles  are  common  to 
all  systems — ^to  the  scanty  and  crude  systems  of  rude  societies,  and 
the  ampler  and  maturer  systems  of  refined  communities.  But  the 
ampler  and  maturer  systems  of  refined  communities,  besides  being 
allied  by  the  numerous  analogies  which  obtain  between  all  sys- 
tmna,  are  allied  also  by  analogies  between  themselyes  so  numerous 
and  remarkable  as  to  be  the  subjects  of  an  extensive  science.  This 
science  is  called  general  Jurisprudence,  or  the  Philosophy  of  Posi- 
tiTe  Law. 

The  science  of  general  jurisprudence  is  therefore  distinguished, 
on  the  one  hand,  firom  particular  or  national  juriBprudence,  and  on 
the  other,  from  the  science  which  concerns  itself  with  the  contem- 
plation of  law  as  it  shotUd  he^  or  the  adaptation  of  positive  law  to 
the  wants  of  a  community,  which  is  the  science  of  Legislation.  It 
is,  however,  closely  allied  to  each  of  these  branches  of  knowledge. 
That  a  study  of  general  jurisprudence  may  with  advantage  precede 
or  accompany  the  study  of  a  particular  system  of  positive  law  is 
now  generally  admitted  even  in  England.  The  connection  of 
peneral  Jurisprudence  with  the  science  of  Legislation  is  still  more 
intimate.  Nothing  is  more  suggestive  of  improvement  in  an  indi- 
vidual system  than  the  study  and  comparison  of  analogous  institu- 
tions in  other  systems ;  and  if  an  example  were  needed,  it  would 
suffice  to  refer  to  the  labours  of  the  great  Roman  jurists,  who,  by 
a  comparative  study  of  the  jm  gentium  (the  law  of  the  nations 
known  to  them),  that  is,  by  the  general  jurisprudence  of  their  day, 
elaborated  and  perfected  their  own  system  to  be  a  model  for 
civilized  communities  in  all  later  times. 

Having  defined  the  province  of  jurisprudence  and  distinguished 
general  from  particular  jurispnidence,  the  next  topic  is  the  analysis 
of  certain  leading  notions  which  aro  met  >\'ith  at  every  step  in  the 
field  of  jurisprudence,  and  which  pervade  every  particular  system  of 
positive  Iftw.  Such  are  perform,  as  those  upon  whom  or  for  whose 
benefit  1»invs  are  imposed :  f/iinga,  ncfn,  forbearances,  as  the  matter 
with  which  laws  are  conversant:  7r/>/i,  or  des%  e,  in  those  phases 
respectively  called  motive,  tciliy  intention,  with  the  negative  phases 
commonly  included  in  the  term  n/'gligence — in  short,  those  notions 
which  belong  to  the  modus  operandi  by  which  laws  eifect  their 
purpose  of  stimulating  or  preventing  human  action.     Lastly,  and 
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as  involTing  the  analysis  of  all  the  above  notions,  to  analyze  the 
aU-pervading  and  familiar  yet  most  complex  notions  of  right  and 
injury. 

Leaving  the  preliminary  but  necessary  task  of  definitionf  the 
author  proceeds  to  the  body  of  his  discourse  by  considering  law 
under  two  aspects  :^r8^  in  relation  to  its  »ource»  and  the  modes  in 
which  it  begins  and  ends ;  and  secondly y  in  relation  to  its  purposes 
and  the  subjects  about  which  it  is  conversant. 

In  treating  of  law  in  relation  to  its  sources  and  the  modes  in 
which  it  begins  and  ends,  the  following  are  the  leading  distinctions 
and  topics  adverted  to : — 

I.  A  law  is  set  either  by  the  Sovereign  immediately,  or  by  a 
person  or  persons  in  subjection,  by  the  delegation  or  permission  of 
the  Sovereign. 

II.  It  is  set  either  in  the  properly  legislative  mode,  or  in  the 
oblique  mode  oi  judicial  legislation. 

III.  Although  all  laws  flow  from  the  Sovereign  as  their  source 
(whether  immediate  or  ultimate),  they  differ  in  the  causes  whereby 
the  Sovereign  has  been  moved  to  establish  them.  Amongst  these 
causes  perhaps  the  most  important  to  be  considered  is  custom.  It 
is  at  once  the  most  widenspread  in  its  operation,  and  the  cause 
whose  mode  of  operation  has  been  most  often  misconceived.  Many 
writers  on  jurisprudence  have  imagined  that  custom  is  itself  law, 
or  rather  that  the  persons  among  whom  the  custom  prevails  are, 
as  entertaining  and  enforcing  the  custom,  the  sources  or  authors  of 
law.  Accordingly  law  obtaining  through  custom  has  been  erected 
into  a  dietinct  species  and  called yu«  moribus  coristitutum. 

Now  by  Austin's  analysis  it  becomes  apparent  that  the  plirase 
last  mentioned  is  misleading,  as  involving  the  misconception  just 
adverted  to.  It  is  nevertheless  important  that  laws  which  arise  in 
consequence  of  custom  should  be  considered  in  relation  to  the 
custom  as  their  cause.  And  for  brevity  and  because  the  expression 
is  familiar,  it  is  convenient  to  speak  of  law  viewed  in  this  aspect 
Bsjus  moribus  constitutum.  But  the  phrase,  as  adopted  by  Austin, 
means,  not  that  custom  is  the  soiurce  of  the  law,  but  that  the  law  has 
been  fashioned  by  judicial  decision  upon  pre-existing  custom.  The 
phrase  indeed  would  be  equally  applicable  to  law  fashioned  by  direct 
legislation  upon  pre-existing  custom.  But  the  phrase  so  employed 
would  embrace  laws  to  which  it  was  never  applied  by  the  Roman 
lawvers.    No  one  has  ever  imagined  that  laws  of  the  class  last 
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udoned  emanated  from  any  authority  other  than  the  legis- 
lature. 

It  moat  be  confessed  that  an  investigation  into  the  nature  of 
what  is  called  customary  law  puts  a  severe  strain  upon  the  rigid 
definition  laid  down  by  Austin.  Tliere  is  indeed  little  difficulty 
in  the  case  of  a  commimity  enjoying  a  well  settled  system  of  law 
like  our  own.  It  will  readily  be  admitted  for  instance  that  the 
binding  force  of  a  custom  such  as  the  intestate  descent  of  gavel- 
kind lands  in  Kent  to  the  sons  equally,  obtains,  not  by  the  will 
and  practice  of  the  men  of  Kent  among  whom  the  custom  prevails, 
but  by  the  authority  and  sanction  of  the  Imperial  Courts  of  justice 
which  maintain  and  enforce  the  custom  as  law.  So  in  the  case 
where  a  certain  course  of  dealing  is  set  up  as  the  general  usage  of 
merchants,  or  the  usage  of  merchants  in  a  particular  trade. 
Whether  or  not  the  usage  has  the  force  of  law  depends  on  tlie 
decisions  of  the  Coiuis ;  and  many  such  usages  are  gradually  es- 
tablished as  law,  first  by  their  existence  being  proved,  and  the 
Court  deciding  tliat  the  usage  so  proved  is  good  in  law ;  and  the 
Courts  subsequently  recognising  the  usage  as  a  good  legal  ciistoiu 
without  ppt'cial  proof.  In  all  ihos*^  c:is?s  the  usage  is  law,  not  by 
reason  of  the  habit  ])revailing  amongst  those  using  it,  but  Ix'cau.-e 
a  law  has  been  fashioned  by  judicial  decision  upon  the  iire-cxisting 
custom.  Again  then?  would  be  no  dilliculty  in  the  case  of  coni- 
munities  so  destitute  of  any  tie  of  political  cohesi<»n  that  tliev  luav 
be  said  to  live  in  a  s/afe  of  nnfure.  Here  clean v  there  can  Ix'  no 
positive  law,  nor  anything  like  it. 

But  take  the  case  of  British  India:  a  congeries  of  societies 
which  tlie  advent  of  British  rule  found  in  various  stages  of  organi- 
zation. Some  of  them  had  the  rudiments  of  a  system  of  prop^^rty 
law;  most  were  already  fairly  organizi'd  so  far  as  relates  to  Polices 
and  Land  Revenue ;  while  in  others  the  political  cohesion  itstdf  was 
of  a  nidimentary  type.  In  all  the.«e  societies  British  rule  for  the 
first  time  introduced  law  (j'lt^)  in  the  full  signiticance  imparted  to 
the  word  by  Bonian  institutions — the  command  of  the  State  yor- 
vading  the  transactions  of  the  individiml  members  of  the  society. 
\rhat  are  here  the  rektious  of  custom  and  hiw?  The  answer  to 
this  question  is  sketched  with  a  light  but  ma^sterly  hand  in  Sir  H. 
Maine's  interesting  and  suggestive  book  on  Village  Communities. 
I  am  informed  bv  niv  friend  Mr.  Battigan,  who,  as  I  understand, 
is  preparing  a  book  upon  Customary  I  aw  in  relation  to  India  and 
particularly  to  the  Punjab — a  book  which  may  be  looked  for  with 
fj^reat  interest — that  the  phase  now  assumed  by  this  question  in 
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the  last-nBined  district  in  eBpecisllj  remarliable.  It  BeemB  tlut  U 
the  vaves  of  conquest  pacing  the  galea  of  the  North^irMt  niccM- 
BiTely  iadeDtad  upon  the  Eastern  plains  the  bonds  of  Hindoo 
and  MahomniedEin  Law,  the  inhahilaiita  of  the  fh>ntier  district, 
unafiected  bj  those  written  codes,  remained  clinging  with  tenaa^ 
to  their  ancient  village  customs.  Hitherto  the  sanction  of  tbesB 
customs  has  consisted  in  the  force  of  opinion  eierted  sevenll;  by 
the  innumerable  petty  village  communities;  nor  have  those  customs 
yet  received  any  diKct  recognition  from  the  Sta. to.  To  such  a  state  of 
things  the  Koman  notions  of  law,  Miffatitm,  lantrlion,  seem  hardfy 
applicable.  The  State  can  scarcely  be  said  to  pre«cribe  aa  law  a 
custom  of  which  it  has  no  cognisance.  Nor  can  the  notions  of 
duty  and  sanction  apply  in  the  case  of  a  custom,  to  contravene 
which  has  not  been  thought  of  as  within  the  circle  of  hmnaa 
desires.  The  advent  of  British  rule  iu  fact  meets  with  the  reign 
of  the  Communes  in  their  primitive  shape,  a  form  of  society  which 
has  everywhere  yielded  to  the  stronger  organizatdou  baaed  upon 
Roman  types.  "With  the  reign  of  Law  in  the  Itoman  sense,  intro- 
duced by  British  rule,  the  nature  of  the  customs  inevitably  became 
transformed  in  the  manner  indioalod  by  Sir  ]I.  Maine.  What  was 
a  flexible  and  bending  custom  becomes  transmuted  into  a  rigid 
rule  of  law.  Such  customs  as  may  ultimately  be  established  tfl  be 
good,  will  obtain  as  law,  not  merely  because  they  obtained  as 
custom,  but  because  they  are  established  us  law  by  the  decisions  of 
the  tribunals.  In  the  mean  time  and  pending  the  final  settlement 
of  the  questions  which  arise,  such  legal  force  as  the  customs  enjoj 
consists  not  iu  the  authority  of  the  several  communes,  which  csji 
hardly  be  said  to  have  the  force  of  law,  but  in  the  anticipation  by 
the  local  oAicera  of  Oovemment,  and  by  the  people  themselves, 
that  the  custom  wiU  be  upheld  if  brought  to  the  notice  of  the 
English  Courts  of  Justice. 

I  have  dwelt  here  upon  this  poiut  of  customary  law  because 
the  considerations  just  adverted  to  furnish  a  crucial  tost  of  what 
is  aeant  by  positive  law  aa  defined  by  Austin,  and  of  the  conditions 
of  society  under  which  a  ti/item  of  positive  law  can  be  sud  to 
e^ist.  Tliose  condilious  1  thiuk  imply  a  society  organized  on  the 
principle  that  the  coniniand  of  the  State  largely  pervades  the 
relations  and  transactions  of  ita  individual  members — a  principle 
inherited  from  Homan  institutions,  and  which  is  tbe  backbone  of 
modem  civiliiation. 

Much  of  what  has  been  said  of  '  customary  law '  applies  to  jut 
prudentOrut  comptmtum — law  imagined  to  obtain  by  the  authority 
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of  pciTate  lawyers,  but  which  is  really  fashioned  by  judicial  de- 
eitton  upon  opnions  and  practices  of  the  private  and  unauthorized 
kwyers. 

IV.  The  next  topic  adverted  to  by  the  author  is  natural  law, 
aa  the  term  is  commonly  understood  by  modem  writers  on  juris- 
prudence. The  author  dilates  on  the  various  misconceptions  to 
which  the  term  has  given  rise.  In  doing  so  he  traces  the  notion 
of  natoral  law  as  originating  in  the  jus  gentium  of  the  Koman 
lawyers,  and  shows  that  this  last^mentioned  expression  was  used 
amongst  the  early  Roman  lawyers  in  a  definite  and  purely  his- 
torical sense,  but  that  subsequently,  and  as  handled  by  the  later 
Boman  lawyers,  it  became  mixed  up  with  certain  speculations 
borrowed  from  the  Greeks. 

V.  The  author  adverts  to  the  distinction'  between  law  of 
domestic  growth  and  law  of  foreign  original — the  so-called  jus 
reetpium — and  to  the  positive  law  closely  analogous  to  the  jus  re- 
ceptumj  which  is  fashioned  by  judicial  decision  on  positive  inter- 
national moralitv. 

VI.  The  author  then  adverts  to  Equity  in  its  various  meanings, 
showing  that  the  term  ns  a  species  of  law,  is  confined  exclusively 
to  Koman  and  English  jiiri.<»prudence,  and  that  in  each  it  is  a 
purely  historical  notion. 

The  author  then  proceeds  to  treat  of  law  in  relation  to  its  pfr- 
POSEB  and  the  SUBJECTS  about  uhich  it  is  conversant. 

In  order  to  find  a  secure  basis  for  a  complete  system  of  general 
jurispnidence,  it  is  indispensable  to  discover  an  arrangement  and 
division  of  the  whole  subject  which  shall  possess  sufficient  pre- 
cision, and  at  the  same  time  deviate  qiuhn  viinim^  in  its  terms 
from  those  already  established  and  familiar. 

Fragmentary-  as  are  the  remains  of  Austin's  work,  this  essential 
part  has  fortunately  been  left  in  a  state  so  nearly  complete,  as  to 
be  a  valuable  guide  to  any  subsequent  workman  having  the  patience 
to  study  the  plan  and  the  skill  to  apply  the  materials  so  far  pre- 
pared. 

The  author  has  traced  outlines  of  a  general  arrangement  and 
division  of  the  science  of  law  on  two  different  systems,  which  may 
be  called  by  way  of  distinction,  the  conventional  and  the  philo- 
sophical. The  outlines  of  the  first  kind  are  chiefly  to  be  foimd  in 
the  tables  and  notes  appended  to  the  latter  volume  of  the  large 
edition.  Of  nine  or  more  of  theso  tables,  originally  prepared  by 
Mr.  Austin,  unfortunately  only  three  remain.     After  a  s 
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wliich  must  have  bocn  most  anxious  and  painful,  the  recovery  of 
the  others  has  been  abandoned  as  hopeless.  The  second  kind  of 
outline  I  call,  in  contradistinction,  the  phiiosop/ncaly  because  it  is 
given  as  the  result  of  Austin's  own  conception  of  the  best  arrange- 
ment, arrived  at  after  carefid  comparison  of  the  existing  systems, 
combined  with  independent  reflection.  Such  is  the  ^Outline* 
published  by  the  author  in  his  lifetime  along  with  the  '  Province/ 
and  wliich  is  oiily  partially  filled  up  by  the  Lectures  as  since  pub- 
lished. 

Of  the  tables  just  mentioned, '  Table  I.'  is  headed  '  The  arrange- 
ment which  seems  to  have  been  intended  by  the  Roman  institutional 
writers.*  The  arrangement  intended  by  these  writers,  whatever  it 
was,  is  historically  the  basis  of  all  arrangements  in  later  systematic 
treatises ;  and  therefore  the  plan  which  seemed  to  Austin  to  be 
theirs,  is  undoubtedly,  of  all  his  outlines  of  a  conventional  type, 
the  one  of  primary  importance.  The  terms  employed  in  this  table 
are  given  in  the  language  of  the  Roman  classical  jurists. 

The  arrangement,  according  to  Austin,  whicb  the  Roman 
institutional  writers  contemplated,  was  as  follows : — 

Law  (jus)  was  in  the  first  place  di\dded  into  *  Publicum  '  and 
'Privatum;*  the  first  (jus  Publicum),  ^Quod  ad  Statum  Rei 
RomansB — ad  puhlice  utilia — spectat.*  ^  Quod  in  sacris,  in  sacerdoti* 
bus,  in  magistratibus  consistit ;  * — the  second  (jus  Privatum),  f  Quod 
ad  singulonim  utilitatem — ad  privatij.i  utilia — spectat.*  The 
Roman  jurists  have  left  us  no  systematic  treatise  upon  public  law ; 
the  elementary  writers  commonly  confining  themselves  to  private 
law.  The  latter  is  the  subject  of  the  Institutes  of  Gains,  the  basis 
of  the  more  familiar  Institutes  of  Justinian,  which  again  are  his- 
torically the  foundation  of  nearly  all  the  more  modem  systematic 
treatises. 

Private  law  again  v^as  by  these  writers  classed  into  three  great 
divisions :  Jus  (law)  quod  ad  Person  as  pertinet ;  quod  ad  Res  per- 
tmet:  quod  ad  AcnoNBS  pertinet, — or,  1.  De  Personis;  2.  De 
Rebus  ;  3.  De  AcnoNiBUs ; — the  first  of  these  divisions  being  also 
indifierently  called,  De  jure  Personarum — Drvisio  Personarum :  >i 
riv  Tpooiainav  ^laipiatQ — De  coNDiciONE  Hominum — De  Statu 
Hominum — De  Personarum  Statu. 

In  order  to  distinguish  the  classes  of  rights  comprised  by  the 
first  two  of  the  above  heads,  it  is  necessary  to  form  an  accurate 
notion  of  what  was  meant  by  status.  The  labour  wh\ch  the  author 
spent  upon  this  point  may  be  appreciated  from  a  passage  in  his 
Lectures  where  he  incidentally  says,  '  For  the  purpose  of  ascer- 
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^  the  meamng  which  should  be  assigned  to  the  word  Btatu$, 
*  luiTe  searched  the  meamngs  which  were  annexed  to  it  by  the 
^^Miian  lawyers  through  the  Institutes  of  Ghdus  and  Justinian,  and 
^liroagh  the  more  Toluminous  Digest  of  the  latter.'  The  result  of 
Uiis  investigation  appears  to  be  shortly  the  following : — ^The  con- 
ditions (or  flatus)  of  various  persons  are  not  the  sources  of  the 
differences  in  their  rights,  obligations,  or  capacities,  but  are  canstv- 
ttUed  or  formed  of  those  very  differences.  What  is  the  nature  of 
the  set  of  differences  in  rights,  etc.,  which  constitute  a  status^  it  is 
exeeedin^y  difficult  to  define :  their  principal  characteristics  are, 
that  they  are  attached  to  classes  of  persons ;  that  they  are  un- 
limited in  number  and  kind;  that  they  sometimes  are  purely 
onerous,  or  consist  of  obligations  only ;  that  they  may  be  peculiar 
to  a  single  determinate  individual,  but  can  never  belong  to  all 
persons  indiscriminately.  They  are,  however,  finally  determined 
only  by  an  arbitrary  line,  leaving  on  one  side  such  sets  of  rights, 
etc,  as  may  be  conveniently  detached  from  the  bulk  of  the  system 
for  the  convenience  of  the  comparatively  narrow  classes  of  persons 
whom  they  concern,  and  leaving  on  the  other  side  all  other  de- 
scriptions of  rights.  Keeping  in  mind  the  meaning  of  status  thus 
explained,  the  di\-ision  of  law  into  1.  De  Personis — 2.  De  Rebus — 
and  3.  De  Actionibus  becomes  equivalent  to  the  following:  1.  The 
law  of  Status — 2.  Law  regarding  substantive  rights  and  obligations 
in  general  minus  the  law  of  Status — 3.  Tlie  means  by  which  rights 
are  enforced  when  a  resort  to  the  tribunals  is  necessary. 

Under  the  department  of  law  De  Rebus  are  again  comprised 
the  great  subjects,  DoMrNTUM  (in  the  large  signification  of  the 
word)  and  Obligatto  (in  the  correct  signification).* 

The  class  of  rights  comprised  under  the  word  Dominium  con- 
tain again  the  follovNnng  ^<'«/*;*«, — viz.:  1.  DoMiNTUM  rei  singula} 
(or  Dominium  in  the  strict  acceptation,  otherwise  styled  Proprib- 
TAS,  or  otherwise  In'  Re  Potestas)  ;  2.  Jura,  sive  Jiira  in  Re 
aliena  :  velut  ServituSy  Jus  Pif/noris,  etc. ;  3.  Dominium  lierum  per 
rxiVERSiTATEM  acquisitarumy  velut  Hcereditatisy  DotiSy  PecuUiy  etc. 
The  same  class  comprises  also  the  cognate  subjects  of  Jus  PossES- 
810X18,  and  Jnus  in  re  alieua  Quasi  Popsessio. 


•  Ohiipmtio,  a**  used  by  Roman  lawyer!*,  differs  from  •  Obligation '  as 
jued  by  un.  With  us  it  is  equivalent  to  *  Duty.'  With  them  it  is  narrower 
in  one  aeofie,  aa  being  restricted  to  duties  corresponding  to  Kights  in  per- 
mmawL  Bat  it  is  used  also  by  them  to  denote  the  Right  in  question,  as  well 
as  the  vinnUum  including  the  right  and  correlative  duty. 
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The  class  of  rights  comprised  under  Ohliyatio  contains  the 
following  ^ew^flr, — viz. :  1.  Obligatioites  ex  Contractu  et  quasi  ex 
Contractu 'y  2.  Obugationes  ex  Delicto',  3.  Obligatioke»  quasi 
ex  Delicto, 

1.  Obligationes  ex  Contractu  et  qv^  ex  Contractu,  This  de- 
partment relates  to 

(«.)  Obligations  arising  immediately  from  contracts  and  quasi- 
contracts, — that  is,  Primary  obligations — obligations  not  founded 
on  injuries,  delicts,  or  wrongs ;  the  miscellaneous  class  of  such 
obligations  which  cannot  be  referred  to  contract,  being  said,  by 
analogy,  to  arise  from  (quasi)  contracts. 

(6.)  Injuries  consisting  in  the  non-performance,  or  in  the  undue 
performance,  of  those  primary  obligations :  f.^.,  Mord, 

(c.)  Obligations  arising  immediately  from  those  injuries,  though 
mediately  from  the  primary  obligations  of  which  those  injuries  are 
violations :  cy..  Liabilities  on  an  Action  ex  contractu,  with  the 
corresponding  Hiyht  of  Action  residing  in  the  injured  party. 

2.  Oblioationes  ex  Delicto.    This  department  relates  to 

(flr.)  Delicts  in  the  stiict  signification  of  the  term :  i.e.,  Damage, 
intentional  or  by  negligence  (*  dolo  aut  cvlpd '),  to  absolute  rights 
— to  jura  in  rem  (in  the  largest  import  of  the  phrase) — to  jura 
qtus  valent  in  personas  GEyKRATiM  (as  opposed  to  jura  quae  valent 
in  personas  Determinatas).  As  examples  of  Delicts,  in  the  strict 
signification  of  the  term,  may  be  mentioned.  Assaults,  and  other 
offences  against  the  body ;  Libels,  and  other  ofl*ences  against  repu- 
tation ;  Thefts,  considered  as  civil  injuries ;  Forcible  dispossession ; 
Detention,  maid  fide,  from  the  Dominus  or  proprietor  of  the  subject ; 
Trespass  upon  another^s  land ;  Woimding,  or  otherwise  damaging, 
his  slaves,  cattle,  or  other  moveables. 

(6.)  The  Obligations  incumbent  upon  the  injuring  parties  to 
restore,  satisfy,  etc. ;  with  the  corresponding  Rights  of  Action,  etc., 
which  reside  in  the  injured  parties. 

3.  Obligationes  quasi  ex  Delicto.  The  distinction  between 
Obligations  ex  Delicto  and  Obligations  Qv^si  ex  Delicto  is  con- 
sidered by  Austin  superfluous  and  illogical.  The  Obligations 
classed  under  this  head  by  the  Roman  jurists  arise  from  two 
causes : — 

(a.)  Damage  to  the  right  of  another  by  one's  own  negligence 
(culpd,  imprudentid,  impentid). 

(b.)  Damage  to  the  right  of  another  by  some  third  person  for 
whose  delicts  one  is  liable  {e.g.,  *filius  in  potestate,'  ^servus,'  *ali- 
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^  eonun  quorum  operd  exercitor  nema  aut  stal)uli  navem  ant 
^tibalnm  exercet  *). 

The  first  of  these  classes  Austin  thinks  would  properly  fall 

^thin  the  ncTtion  of  Delict ;  those  obligations  of  the  second  class, 

^  which  the  party  cannot  be  said  to  be  guilty  of  intention  or  negli- 

S^ence,  might,  he  thinks,  have  been  more  properly  referred  to  the 

class  of  obligations  arising  qu€ui  ex  contractu. 

Whether  the  Law  of  Crimes,  of  Punishments,  and  of  Criminal 
Procedure,  fell  within  the  plan  of  the  Roman  institutional  writers, 
Austin  considers  doubtful.  The  title  in  the  Institutes, '  De  Pub- 
lids  Judiciis,'  seems  not  to  be  a  member  or  constituent  part  of  the 
work,  bat  rather  a  hasty  and  incongruous  appendix  added  on  an 
after-thought.  It,  moreover,  appears  that  Criminal  Law  was 
looked  upon  by  the  Roman  jurists  as  properly  forming  a  department 
(A  Jus  Publicum ;  which  was  probably  not  included  in  the  treatises 
from  which  Justinian's  Institutes  were  copied  or  compiled. 
Whether  a  similar  title  was  appended  to  the  Institutes  of  Gains, 
is  uncertain ;  the  concluding  portion  of  the  manuscript  being  lost 
or  illegible. 

I  have  here  transcribed  in  some  detail  the  outline  of  what 
Austin  considered  to  be  the  arrangement  intended  by  the  Roman 
institutional  writers,  because  it  furnishes  the  key  to  his  own  system. 
Before,  however,  describinp  the  scheme  of  arrangement  adopted  by 
Austin  himself,  I  shall  refer  shortly  to  the  remaining  tables  of  the 
same  nature  with  that  above  described. 

Table  11.  is  exactly  coincident  with  Table  I.  in  its  divisions 
and  arrangement.  It  diftcrs,  however,  in  its  terminology',  adopting, 
instead  of  the  lanpruage  of  the  Roman  classical  jurists,  the  terms 
which  obtained  among  Civilians  from  the  latter  portion  of  the  16th 
to  that  of  the  18th  century-,  many  of  wliich  originated  in  tlie  Middle 
Ages,  or  in  times  still  more  recent.  The  importance  of  these  terms 
depends  on  the  following  considerations: — 

\9t,  Some  of  these  terms  are  better  constructed  than  the  corre- 
sponding expressions  of  the  ancients ;  and  are  indeed  tlie  only  ones, 
authorized  by  general  use,  which  denote  tlie  intended  meaning 
without  ambiguity. 

2ndly,  Writers  upon  universal  jurisprudence,  upon  tlie  so-called 
Law  of  Nations,  and  even  upon  morals  generally,  who  have  drawn 
largely  upon  the  system  of  the  Roman  law,  have,  in  their  express 
or  tacit  references  to  it,  commonly  adopted  the  terms  devised  by 
modem  Civilians,  or  by  commentators  of  the  Middle  Ages. 

^rdUify  These  terms   have   been   imported  into  the  technical 
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UiigUBgQ  of  tile  BTBtema  which  are  munl^  derived  fivm  the 
Boman :  e.g,  the  French  law,  tho  PrusMan  lair,  the  cominan  or 
geueTal  law  of  Qermiiii}'. 

It  is  abo  of  importance  to  di&w  ttttentioii  to  the  origin  of  the 
terms,  because  the;  are  oneo  iutroduced  hj  expo^ton  of  the 
Roman  law  without  Btifficient  explanation;  and  withont  opponng 
tn,  or  collating  with  them,  the  corresponding  cxpressioDi  which 
were  employed  by  the  authors  of  the  system. 

Of  thi«  teniiinolog;  the  following  is  an  important  instance. 
Answering  \a  the  distinction  of  the  cle/wcal  jurists  between 
Homimwn  (in  ita  larger  sense)  and  Ohligatio,  the  fsTOurite  com- 
lative  terms  among  the  modera  Civilians  are  Ju»  IS  REM  and  Jiu 
IB  PEHSOXAM  (i.f.,  in  perionam  Oertam  sive  DKraHMWATAM). 
The  importance  of  these  terms  will  be  better  seen  further  on.  In 
the  mean  time  it  may  be  remarked,  that  though  '  Jus  in  Am'  ia 
never  used  by  the  authors  of  the  Itonian  law  as  a  distinctive  lenn 
for  a  large  division  of  rights,  yet  where  the  phrase  in  ran  occurs  in 
connection  with  a  right,  it  always  involves  the  notion  of  a  right 
whicli  avails  agaiiitt  ptnoia  in  general  in  contradistinction  to  rights 
which  avail  agninst  a  jmrtlailar  pertim.  Goneequenlly,  modem 
Civilians,  in  search  of  a  generic  t^'rm  to  denote  such  rights,  have 
found  '  Jut  111  Seni '  a  most  convenient  one,  employing  as  its  oppo- 
site the  term  'Jue  in  Ftrtoiuim'  oa  a  short  expression  for  'Jus 
in  Personam  certmn  sive  detrrmintdam.' 

A  third  fable,  headed  '  Summary  of  Tables  I.  and  II.,'  is  the 
lirst  step  toivards  a  nioru  pliilofophical  analyxis  founded  upon  the 
arran^ment  of  the  Roman  jurists,  and  indicates  the  process  by 
which  the  author  is  led  to  llie  main  outlines  of  the  Bystem  which 
he  finally  adopts. 

The  only  rcnmiuiug  lah'.i.'!!  of  n  kind  Biniilnr  to  those  already 
noticed  are  Tables  \'III.  and  IX.  They  are  respectively  headed, 
VIJI.  'The  Arrangement  which  seems  to  haie  been  intended  by 
Sir  William  Slaclitlone;'  and  IX.,  'Exhibiliog  tlie  CorptuJuri* 
("  Corps  complet  de  Droit ")  arranged  in  the  order  which  seems  to 
have  been  conceived  by  Mr,  Benlham.'  The  nature  of  the  other 
tables,  DOW  irrevocably  lost,  can  only  be  conjectured  from  scattered 
hints  throughout  other  parts  of  the  work. 

Tliese  tables  evince  tlie  great  pains  devoted  by  Auntin  towards 
studying  the  principles  of  division  and  arrangement  of  the  science, 
according  to  the  views  of  nil  the  best  and  most  celebrated  authoni 
of  the  Bvstems  accessible  to  him.  This  trait  is  very  important  as 
bearing  upon  tlie  value  of  hts  own  system.     Were  it  not  for  thia 
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evidence  of  his  liaving  so  anxiously  measured  and  weighed  the 
iiKH«  celebrated  existing  systems  which  are  recommended  either 
br  their  intrinsic  or  their  conventional  value,  it  might  be  easy  for 
a  auperiicial  inquirer  to  suppose  his  philosophical  system  built  on 
a  less  stable  foundation  than  it  really  is.  It  is  because  it  is  formed 
of  tried  materials,  built  together  on  a  plan  designed  after  an 
anahsis  of  the  most  approved  structures,  that  it  may  be  safely  put 
forward  as  a  valuable  and  indispensable  model  to  all  future  English 
legal  writers  who  aim  at  philosophical  accuracy. 

The  leading   divisions  contemplated  in  Austin's  own  system 
appear  to  be  the  following.    He  adopts  as  his  main  dimion  of  the 
aabjects  with  which  law  is  conversant  the  twofold  one  of  the  Law 
of  Persons,  and  the  Law  of  Things.     This  division  nearly  corre- 
sponds with  the  Jus  PertOTiarum — Jus  Rcrum^  of  the  Ci\ilians,  or 
with  Jus  Quod  ad  Personas  pertinet —  Quod  ad  Pes  pertinet,  of  the 
claesical  jurists ;  but  differs  from  it  in  this  respect,  that  instead  of 
being,  as  with  them,  subordinated  to  the   division  of  Jus  into 
Publicum  and  Privatum,  and  co-ordinated  with  the  Jus  Actionum, 
it  is  held  superior  to  all  these  divisions.     The  whole  of  the  Jus 
Publicum  and  of  the  law  of  procedure  is  therefore  distributed  be- 
tween the  Law  of  Persons  and  tlie  Law  of  Things,  according  as 
their  several  partrf  belong  more  properly  to  one  or  other  of  those 
main  divisions,  in  the  wide  scope  attributed  to  them  by  the  author. 
To  understand  the  nature  of  the  leadin*,*-  di\'i8ion  thus  adopted,  it 
is  n<»ces8ar}'  to  refer  to  the  definition  of  »tatm  already  given  in  de- 
scribing' the  system  of  the  Roman  institutional  writers.     Status  is 
a  set  of  rijrhts  attached  to  classes  of  persons,  and  distinguished  by 
certain  characteristics,  but  the  exact  definition  of  which  is  arbitrary. 
It  is  diflicult  in  this  short  sketcli  to  give  a  notion  of  the  labour 
expended  by  the  author  upon  collecting  from  the  original  sources 
the  exact  meaninjr  attached  bv  the  Roman  lawyers  to  status.     The 
result  of  this  research  is  shortly  expressed  in  the  necessarily  vague 
definition  already  given.     What  makes  the  conception  so  dillicult 
to  understand,  is  perhaps  the  ftvct — which  Austin  has  been  the  iirst 
to  point  out — that  while  the  idea  expressed  by  status,  as  an  aggre- 
gate of  right**,  capacities,  etc.  of  a  certain  kind,  is  one  inherent  in  all 
systems  of  law,  the  line  which  ultimately  severs  it  from  other  sets 
of  rights  is  quite  arbitrary',  and  is  determined  not  by  the  importance 
cf  the  legal  consequences  attached  to  the  status,  but  by  mere  con- 
venience of  arrangement.     Employing,  then,  the  term  status  in  the 
sense  of  the  Roman  jurists,  but  adjusting  the  arbitrary  lino  of  de- 
marcation to  suit  the  whole  arrangement  which  ho  contemplates, 
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Austin  lays  down  the  following  criteria,  by  which  such  aggregatioiiB 
of  rights  are  to  be  detached  from  the  body  of  the  legal  system :-» 

\sty  That  the  rights,  etc.,  constituting  the  «to^t»,  regard  spedally 
a  comparatiyely  narrow  class  of  the  community ;  and  that  it  is 
convenient  to  have  them  got  together  for  the  use  of  that  dasab 

2<//y,  That  they  can  be  detached  from  the  bulk  of  the  legal 
system  without  breaking  the  continuity  of  the  exposition;  and 
that  the  so  detaching  them  adds  to  the  clearness  of  the  expositioii. 

When  once  this  idea  of  iiatvA  is  clearly  apprehended|  the  mean- 
ing intended  by  the  division  between  the  Law  of  Persons  and  the 
Law  of  Things  becomes  apparent.  The  Law  of  Persons  is  the 
law  concerned  with  those  rights  which  constitute  ttabu,  or  shortly 
the  Law  of  Status,  The  Law  of  Thin^  is  the  Law  tninuB  the 
Law  of  Status.  Since  the  difference  which  constitutes  a  statui  can 
be  better  understood  after  the  more  general  classes  of  rights  belong- 
ing to  the  Law  of  Things  have  been  expounded,  the  Law  of  Things 
is  placed  before  the  Law  of  Persons.  But  since  it  is  impossible  to 
obtain  a  ^vision  attaining  perfect  distinctness,  it  will  be  often 
mecessary  in  travelling  through  the  Law  of  Things  to  touch  by 
anticipation  upon  a  portion  of  the  Law  of  Persons. 

Law  of  Thinos. — ^Austin  distributes  the  Law  of  Things  under 
two  capital  departments: — I.  JW/mrry  rights,  with />rti7uiry relative 
duties.  2.  Sanctioning  rights,  with  sanctioning  duties.  The  first 
of  these  divisions  is  meant  to  include  law  regarding  rights  and 
duties  which  do  not  arise  directly  or  iounediately  from  injuries  or 
wrongs ;  understanding  the  word  injury  or  wrong  in  the  laigest 
sense,  e,ff.,  including  trespass  or  breach  of  contract.  The  second 
division  regards  rights  and  duties  which  arise  directly  and  exclu- 
sively from  injuries  or  wrongs ;  and  includes  the  consideration  of 
procedure,  civil  and  criminal. 

Primary  Bights, — The  subdivision  of  Primary  rights  with  their 
relative  duties  is  fourfold : — 

1.  Rights  in  retn  as  existing  simply,  or  as  not  combined  with 
rights  in  personam, 

2.  Rights  in  personam  as  existing  simply,  or  as  not  combined 
with  rights  in  retn, 

3.  Such  combinations  of  jus  in  rem  and  in  personam  as  are  less 
complex. 

4.  Such  more  complex  aggregates  of  jura  in  rem  and  m  per^ 
tonam  as  are  styled  by  modem  Civilians,  undversitates  juris. 
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The  meaning  here  intended  hy  the  expressions  in  rem  and  m 
penonam  has  already  heen  exphdned  in  conm^enting  on  the  terms 
of  the  modem  Giyilians. 

1.  Instances  oi  jura  in  rem  are,  Ownership  or  Property,  Servi- 
tude, the  right  quoad  third  parties  to  the  lahour  of  a  hired  servant. 
Some  rights  tn  rem  have  no  subject,  such  as  a  monopoly,  right  to 
my  good  name,  etc.  They  are  included  among  rights  m  rem 
because  they  avail  against  persons  in  general)  e,g,y  obliging  ail 
permms  to  forbear  from  selling  the  commodity  in  question,  from 
slandering  my  reputation,  etc.  This  department  includes  the 
enumeration  of  the  different  kinds  of  subjects  of  such  rights ;  the 
limitations  of  such  rights  in  extent  or  time;  a  description  of  the 
events  by  which  such  rights  arise  or  are  extinguished ;  and  lastly, 
an  account  of  the  Hight  of  Possession, 

It  is  in  the  discussion  of  this  subdivision  that  the  Lectures 
break  off. 

2.  All  rights  arising  from  contract  quoad  the  contracting  party 
or  his  representatives  are  rights  in  personam :  e.g.,  the  right  to 
payment  for  a  thing  sold  and  delivered  against  the  buyer,  or  one 
representing  him  as  heir  or  general  assij^ee  ;  the  right  quoad  the 
hired  workman  to  his  services,  etc.  This  head  was  intended  to 
comprise — I.  Definition  of  leading  terms,  such  as  Promise  ;  Con- 
vention ;  Pact ;  Contract :  II.  A  consideration  of  the  nature  of 
Contract:  III.  A  consideration  of  quasi- Contract  y  or  events  which, 
being  neither  contracts  nor  delicts,  engender  rights  in  personam, 

3.  A  complex  right,  jiartiikinfr  of  the  nature  of  a  right  in  rem 
and  tw  personam,  may  be  vested  by  the  same  event  in  the  same 
partv :  e.g.,  the  rights  arising  from  a  sale  completed  by  delivery 
with  warranty. 

Rights  of  this  kind  form  the  matter  of  the  third  subdivision  of 
primary  rights. 

4.  The  last  subdivision  of  primary  rights  comprises  the  de- 
scription of  universal  succession  arising  either  upon  death  or 
insolvencv. 

Sanctioning  Rights. — The  Lectures  having  broken  off  before 
arriving  at  this  point,  the  subjects  contemplated  under  the  head 
of  Sanctioning  Rights  can  only  be  gathered  from  the  *  Outline.* 
After  expounding  the  nature  of  the  distinction  between  civil  and 
criminal  delicts,  it  was  intended  to  divide  the  capital  department 
of  Sanctioning  Rights  into  : 

(1.)  Rights  and  duties  arising  from  civil  injuries. 

(2.)  Duties  and  other  consequences  arising  frx)m  crimes. 
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(1.)  The  matter  of  this  sab-department  was  to  be  treated  intke 
following  order : — 

I.  Ciyil  injuries  to  be  classed  and  described  with  reference  to 
the  rights  and  duties  whereof  they  are  respectively  infringements. 

II.  Rights  arising  from  civil  delicts  (which  are  generally  them- 
selves rights  inpenonam)  are  divided  into  two  departments : — (A.) 
Those  arising  from  civil  delicts  which  are  infringements  of  rights 
in  rem,  (B.)  Those  arising  from  civil  delicts  which  are  infringe- 
ments of  rights  in  personam. 

A.  The  first  of  these  departments  again  severs  into  four  sub-de- 
partments : — (a.)  Rights  of  vindication,  (b.)  Rights  to  tatirfaC' 
tion,  (c.)  Rights  of  vindication,  combined  with  rights  to 
satisfaction,  (d.)  Rights  of  preventing  or  staying,  judicially  or 
extra-judicially,  impending  or  incipient  ofiences  against  rights 
in  rem, 

B.  The  second  department  severs  into  three  sub-departments : — 
(a.)  Rights  of  compelling,  judicially  or  extra-judicially,  the 
specijic  performance  of  such  obligations  as  arise  from  contracts  or 
quasi-contracts,  (b.)  Rights  of  obtaining  satisfaction  in  lieu  of 
specific  performance,  (c.)  Rights  of  obtaining  specific  performance 
in  part,  with  satis&ction  or  compensation  for  the  residue. 

m.  The  modes  to  be  considered  wherein  these  rights  are  exer- 
cised, and  these  duties  enforced  ;  in  other  words.  Civil  Procedure. 
(2.)  Under  this  head  to  be  given — 

I.  Description  of  duties  considered  as  relative  or  absolute. 

II.  Classification  of  crimes  with  reference  to  the  rights  and 
duties  whereof  they  are  respectively  infringements. 

III.  Description  of  the  consequences  of  crimes. 
rV.  Criminal  Procedure  and  Police. 

Law  of  Persons. — The  arrangement  of  status  or  conditions 
was  intended  to  be  distributed  under  three  principal  classes: — 1. 
Private  conditions.  2.  Political  conditions.  3.  Anomalous  or 
miscellaneous  conditions. 

Private  Conditions, — These  are  classed  into,  1.  Domestic  and 
quasi-domestic  conditions,  such  as  Husband  and  Wife  ;  Parent  and 
Child ;  Master  and  Senant ;  Persons  who,  by  reason  of  age,  sex, 
or  infirmity,  are  thought  to  require  an  extraordinaiy  measure  of 
restraint  or  protection.    2.  Professional  conditions. 

Political  Conditions, — These  are  to  include,  1 .  Judges  and  other 
ministers  of  justice.  2.  Persons  whose  appropriate  duty  is  the  de- 
fence of  the  community  against  foreign  enemies.   3.  Persons  in- 
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TMtedwiih  rights  to  collect  and  distribute  the  reTenue  of  the 
State.  4.  Persons  conunissioned  by  the  State  to  instruct  its 
sabjeets  in  religion,  science,  or  art.  >6.  Persons  commissioned 
by  the  State  to  minister  to  the  relief  of  calamity ;  e.g.,  overseers 
of  the  poor.  6.  Persons  commissioned  by  the  State  to  construct 
or  uphold  works  which  are  thought  to  require  its  special  atten- 
tion ;  e,g.  roads,  canals,  etc. 

Anomalous  or  MisceUaneous  Conditions. — These  include  Aliens ; 
PerMQs  incapable  of  rights  by  reason  of  their  crimes,  etc.  etc. 


The  foregoing  analysis  omits  to  note  some  important  practical 
•oggestions  for  law  reform  embodied  in  the  Lectures  and  Fragments 
as  contained  in  the  larger  edition. 

Of  the  very  important  considerations  stated  by  the  author  on 
the  subject  of  codi/icatioriy  it  may  be  enough  to  say  here  that  the 
question  in  this  country,  after  some  futile  experiments,  remains  and 
\Mi  likely  to  remain  for  some  time  nearly  where  Austiu  left  it.  More 
important  at  present  is  the  subject  of  legal  education ;  a  topic  on 
which  Aiwtin  held  very  decided  views,  and  views  which  have 
larct'ly  assisted  in  maturing  an  eflective  public  opinion.  The 
followin<r  passage,  for  which  I  find  no  convenient  place  in  the 
body  of  this  work,  is  extracted  from  the  detached  matter  con- 
tained in  the  larger  edition.  It  appears  to  have  been  contained  in 
the  author'8  opening  Lecture  either  to  the  course  delivered  at  the 
l»ndon  University  or  to  that  commenced  at  the  Inner  Temple: — 

*  In  order  to  enable  young  men  preparing  for  the  profession,  to  Wecei 
lay  a  solid  basis  for  the  acquisition  (in  the  office  of  a  practitioner)  a  lA^ 
of  practical  skill,  and  for  subsequent  successful  practice,  an  insti- 
tution like  the  Law  Faculty  in  the  beet  of  the  foreign  universities 
peems  to  Ik*  requisite :  an  institution  in  which  the  general  principles 

of  jurisprudence  and  legislation  (the  two  including  ethici!  ger.erally), 
international  law,  the  history  of  the  English  law  (with  outlines  of 
the  Itoman,  Canon,  and  Feudal,  as  its  three  principal  sources),  and 
the  actual  English  law  (as  dirided  into  fit  compartments),  might 
be  taught  by  competent  instructors. 

*  In  such  a  school,  young  men,  not  intending  to  practise,  but 
destined  for  public  life,  (^^ad   res    gerenlas   nati,*')   might  find 

a 
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iiutnictioD  in  tlieMieooe*  whieharerequiute  tolegiilaton.  Tonng 
men  intended  for  administration  (other  than  that  of  jtutice)  would 
attend  the  Lav  Faculty ;  as,  on  the  other  hand,  tha  men  intended 
for  law  would  attend  the  counea  on  the  varioua  poUtiol  adences, 
such  ea  political  economy,  etc.  For,  however  great  may  be  the 
utility  of  the  study  of  General  Juriepiudence  t«  lawyera  genenlly ; 
howeTer  absolute  ita  necesaitj  to  lawyers  eutruated  with  tiie 
business  of  Codification,  ita  importanoe  to  men  who  are  destitied 
to  take  part  in  the  public  business  of  the  countiy  is  scarcely 
inferior. 

'  It  is  extremely  important  that  a  large  por^on  of  the  aristocncy, 
whose  station  and  talents  destine  them  to  the  patrician  profsaoion 
of  practical  politics,  should  at  least  be  imbued  with  the  generdta 
of  law,  and  with  sound  views  of  legislation ;  should,  so  &r  aa 
possible,  descend  into  the  detail,  and  even  pass  some   years  in 

'  If  the  Housea  of  Parliament  abounded  with  laymen  thus  ao- 
compliahed,  the  demand  for  legal  reform  would  be  more  discrimin- 
ating, and  also  more  imperative;  much  b&d  and  crude  le^lntion 
would  be  avoided ; — opporition  to  plausible  projects  coming  from 
an  unsuspected  quarter.  This,  in  the  inno\-ating  age  before  us, 
is  no  small  matter.  And  though  lawyers,  fiilly  acquainted  with 
system,  alone  are  good  legislators,  they  need  perhaps  a  check  on 
professional  prejudices,  and  even  on  sinister  interests. 

'  But  such  a  check  (and  such  an  encouragement  to  good  lawyen) 
would  be  found  in  a  public  of  laymen  versed  in  principles  of  law. 

'  It  appears  to  me  that  I,ondon  possesses  peculiar  advantages  for 
such  a  Law  Faculty.  The  instructors,  even  if  not  pracrising 
lawyers,  would  teach  under  the  eve  and  control  of  pnictitianere : 
and  hence  would  avoid  many  of  the  errors  into  which  the  German 
teachers  of  law,  excellent  as  they  are,  naturally  fiUl,  in  consequence 
of  their  not  coming  sufficiently  into  collision  with  practical  men. 
The  realities  with  which  such  men  have  to  deal,  are  the  beat 
correctives  of  any  tendency  to  antiquarian  trilling  or  wild  philosophy 
to  which  men  of  science  might  be  prone.  In  England,  theory 
would  be  moulded  to  practice. 

'  Besides  the  direct  advantages  of  such  an  institution,  many 
incidental  ones  would  arise. 

'In  the  first  place;  A  juridical  literature  worthy  of  the  English 
bar. 

'  Good  Ic^  treatises  (and  especially  the  moat  important  of  any, 
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a  good  uutitutioiial  treatise,  pbilosoidiical,  hiatorical,  and  dogma- 
tieal,  <m  tlie  whole  of  the  Engliwh  law)  can  only  be  provided  by  men, 
or  bj  oomlnoations  of  men,  thoroughly  grounded  and  extensively  and 
aecoiately  read.  Such  books  might  be  produced  by  a  body  of  men 
eoiiT«f8aBt  (from  the  duties  of  their  office)  with  the  subjects,  but 
can  hardly  be  expected  from  the  men  who  now  usually  m^e  them : 
Tu.  aot  lawyers  of  extensive  knowledge,  (whose  practical  avoca- 
tions leave  them  no  leisure  for  the  purpose,  although  generally 
they  are  the  only  men  fit  for  the  ta^)  but  young  men,  seeking 
Dotioe,  and  who  often  want  the  knowledge  they  affect  to  impart 

^Soch  men  as  I  assume  a  Law  Eaculty  to  consist  of,  being  ae- 
eustomed  to  exposition,  would  also  produce  well-constructed  and 
weU-wiitten  bodes,  as  well  as  books  containing  the  requisite  in- 
formation. Excellent  books  are  produced  by  German  Professors, 
in  spite  of  their  secluded  habits ;  many  of  them  being  the  guides 
of  practitionen,  or  in  great  esteem  with  them  (e.g.  those  of  Pro- 
liessor  Thibaut).  In  England,  better  might  be  expected,  for  the 
reason  already  assigned :  vix.  the  constant  view  to  practice  forced 
upon  writers  by  constant  collision  with  practical  men. 

'  iSecondly :  Another  effect  of  the  establishment  of  a  Law  Faculty 
would  be,  the  advancement  of  law  and  legiitlation  as  sciences,  by 
a  body  of  men  specially  devoted  to  teaching  them  as  sciences ;  and 
able  to  offer  useful  siigyrestions  for  the  improvement  (in  the  way 
of  systematising  or  lefrislatinpr)  of  actual  law.  For  though  eu- 
lifrhteoed  practical  lawyers  are  the  best  legif^lators,  they  are  not 
perhaps  so  good  orifrinators  (from  want  of  leisure  for  abstraction) 
as  such  a  body  as  I  have  imAgined.  And  the  exertions  of  such 
men,  either  for  the  advancement  of  Jurisprudence  and  Legislation 
as  sciences,  or  in  the  way  of  suggesting  reforms  in  the  existing 
law,  might  be  expected  to  partake  of  the  good  sense  and  sobriety 
to  which  the  presence  and  castigation  of  practitioners  would 
uaturallv  form  them. 

'  How  far  such  an  institution  were  practicable,  I  have  not  the 
means  uf  determining. 

*  Tliere  would  be  one  difficulty  (at  firnt) ;  tliat  of  petting  a 
sufficient  number  of  teachers  competent  to  prove  the  utility  of 
learning  the  sciences  taught  by  them :  masters  of  their  respective 
sciences  (so  far  as  long  and  assiduous  study  could  make  them  so) ; 
and,  moreover,  masters  in  the  difficult  art  of  perspicuous,  discreet, 
and  interesting  exposition:  an  art  very  different  from  that  of 
oratory,  either  in  Parliament  or  at  the  Bar.  Perhaps  there  is  not 
in  England  a  single  man  approaching  the  ideal  of  a  good  teacher 
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of  any  of  these  aciences.  But  this  difficulty  would  be  obviktedi  in 
a  few  yearsy  by  the  demand  for  such  teachers ;  as  it  has  been  in 
countries  in  which  similar  institutions  have  been  founded  by  the 
governments. 

'  Another  difficulty  is,  the  general  indifference,  in  this  country, 
about  such  institutions,  and  the  general  incredulity  as  to  their 
utility.  But  this  indifference  and  incredulity  are  happily  giving 
way  (however  slowly) ;  and  I  am  convinced  that  the  importance 
of  such  institutions,  with  reference  to  the  influence  and  honour  of 
the  legal  profession,  and  to  the  good  of  the  country  (so  much 
depending  on  the  character  of  that  profession)  will,  before  many 
years  are  over,  be  generally  felt  and  acknowledged. 

'  Encouraging  symptoms  have  already  appeared ;  and  there  1b 
reason  to  hope  from  these  beginnings,  however  feeble,  that  the 
government  of  the  country,  or  that  the  Inns  of  Court,  win  ulti- 
mately pro>ide  for  law  students,  and  for  young  men  destined  to 
public  life,  the  requisite  means  of  an  education  fitting  them  for  their 
high  and  important  vocations.'  * 

It  seems  relevant  here  to  note  very  briefly  the  movements 
which  have  taken  place  in  regard  to  legal  education  since  the  date 
wlien  the  above  considerations  were  put  forward  by  the  author. 

The  Incorporated  Law  Society  are  fairly  entitled  to  the  credit 
of  having  made  the  first  definite  movement.  In  1833,  soon 
after  the  date  of  their  present  charter,  they  established  lectures  for 
the  instruction  of  students  intended  for  their  own  branch  of  the 
profession ;  and  in  1836,  at  their  instance,  was  established  a  system 
of  compulsory  examination  for  all  persons  intending  to  be  admitted 
as  attorneys  or  solicitors,  a  system  which  has  ever  since  remained 
in  force  and  with  the  most  beneficial  results. 

After  the  failure  of  the  attempt  by  the  Inner  Temple  already 
mentioned  nothing  appears  to  have  been  done  on  the  part  of  any  of  ^ 
Inns  of  Court  until  1847,  when  the  Inner  Temple  established  a  lec- 
tiueship  on  Common  Law,  while  at  the  Middle  Temple  lectures  vmere 
delivered  upon  Jurisprudence  and  the  Civil  Law,  and  Qray*B  Inn 
established  a  course  of  lectures  followed  by  voluntary  examinations 
in  which  the  students  were  classed.  In  the  year  1851  a  meeting  was 
convened  of  the  Benchers  of  the  four  Inns  of  Court,  with  a  view  to 
the  better  instruction  of  the  students,  and  the  result  was  the  establish- 
ment of  a  Council  of  Legal  Education,  consisting  of  eight  membere, 

*  Written  in  the  year  1884. 
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two  being  selected  by  the  benchers  respectively  of  each  of  the  four 
Inns  of  Court,  and  holding  their  offices  for  two  years.  Regulations 
were  also  passed  for  providing  Readers  who  should  give  lectures  and 
bold  Private  Classes  for  the  better  instruction  of  the  students ;  and 
should  at  stated  intervals  conduct  an  Examination  of  the  Students. 
The  alternative  of  regular  attendance  on  the  lectures  or  of  passing 
the  examination  was  imposed  upon  all  students;  a  condition 
•ubsequently  relaxed  in  the  case  of  students  who  obtained  a 
certificate  of  attendance  for  a  year  as  pupils  in  the  chambers 
of  a  barrister.  Studentships  and  other  encoiuragements  were 
given  for  students  who  distinguished  themselves  in  the  exami- 
nations. 

The  attention  of  Parliament  had  been  directed  to  legal  educa- 
tion 80  long  ago  as  1846,  when  a  select  committee  of  inquiry  waii 
appointed,  who  made  areport,  observing,  amongst  other  things,  ^  that 
a  system  of  legal  education,  to  be  of  general  advantage,  must  com- 
prdiend  and  meet  the  wants,  sot  only  of  the  professional,  but  aleo 
of  the  unprofessional  student  */  and  recommending  that  the  Inns 
of  Court  should  be  united  into  one  body,  so  as  to  *  form  for  all  pur- 
poses of  instruction  a  sort  of  aggregate  of  colleges,  or  in  other 
wordfl  a  species  of  law  university.^ 

In  the  year  18o4  an  address  to  the  Crown  was  voted  by  the 
House  of  Commons,  praying  Her  Majesty  to  appoint  a  Commissiou 
to  enquire  into  tlie  arrangements  of  the  Inns  of  Court  for  pro- 
moting the  study  of  the  law  and  jurisprudence,  the  Revenues  pro- 
perly applicable  and  the  means  most  likely  to  secure  a  systematic 
and  sound  education  for  students  of  law,  and  provide  satisfiictory 
Tests  of  fitness  for  admission  to  the  Bar.  A  Royal  Commission  was 
accordingly  appointed,  consisting  of  very  eminent  lawyers  and  other 
competent  persons.  They  took  the  evidence  of  a  number  of  ex- 
perienced teachers,  and  made  enquiries  from  those  mopt  competent 
to  give  opinions  in  regard  to  the  methods  of  conducting  legal 
education  pursued  in  England,  and  also  in  Scotland,  in  the  princi- 
pal States  of  Europe,  and  in  the  United  States  of  America :  and  (in 
l-sSo)  they  made  their  report  with  the  follo>Wng  recommenda- 
tion : — *  We  deem  it  ad\'isable  that  there  shall  be  established  a 
preliminary  examination  for  admission  to  the  Inns  of  Court  of 
persons  who  have  not  taken  a  university  dejireo,  and  that  there 
thall  be  examinations,  the  passing  of  which  shall  be  requisite  for 
the  call  to  the  bar;  and  that  the  four  Inns  of  Court  shall  be 
united  in  one  university  for  the  purpose  of  these  examinations,  and 
of  conferring  degrees.*    For  this  purpose  they  proposed  the  beada 
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of  a  scheme :  as  to  which  it  need  only  be  observed  here  that  it^ 
scope  was  limited,  in  like  manner  with  the  commission  under 
which  they  acted,  to  the  Inns  of  Court  and  the  branch  of  the  legal 
profession  with  which  they  are  more  immediately  associated. 

From  the  time  of  this  Beport  in  1855  until  very  recently  the 
question  of  legal  education  in  England  has  slept,  nor,  until  urged  by 
an  extraneous  movement  to  be  presently  adverted  to,  has  anything 
further  been  done  by  the  Inns  of  Court  either  jointly  or  separately. 

I  need  hardly  say  that  neither  the  voluntary  classes  and  exami- 
nations conducted  under  the  auspices  of  the  Inns  of  Court,  nor  the 
more  effective  sjrstem  of  examinations  and  somewhat  more  animated 
classes  of  the, Law  Institution,  satisfy  the  conditions  of  a  school  of 
law  such  as  that  propounded  by  Austin  :  nor  have  the  results  of 
the  divided  and  partial  efforts  above  mentioned  been  in  any 
measure  adequate  to  the  just  requirements  of  the  public  or  the 
opportunities  which  the  professional  ability  and  legal  knowledge 
concentrated  in  London  might  be  made  to  afford  for  a  school  of 
law. 

In  this  state  of  things  a  movement  was  set  on  foot  which  has 
become  important.  The  initiative  is  due  to  some  gentiemen  prac- 
tising as  solicitors  in  the  provinces,  who  felt  impressed  with  the 
existing  deficiency  of  means  whereby  the  time  spent  in  London 
by  their  articled  derks  might  be  turned  to  account  in  giving  them 
a  wider  and  deeper  knowledge  of  law  than  could  be  picked  up  in 
the  routine  of  office  work.  These  gentiemen  formed  themselves 
into  an  Association  having  for  their  primary  object  the  institution 
of  a  general  system  of  legal  education  which  should  embrace  both 
branches  of  the  profession.  The  programme  was  communicated  to 
some  eminent  members  of  the  bar  in  London,  who  having  first  in- 
sisted on  the  elimination  of  certain  irrelevant  topics,  warmly 
entered  into  the  project ;  and  an  Association  with  an  influential 
Council,  representing  both  branches  of  the  legal  profession  in 
London  as  well  as  in  the  provinces,  was  formed  with  the  following 
objects : — 

1st.  The  establishment  of  a  Law  University  for  the 
education  of  Students  intended  for  the  Profession  of  the 
Law. 

2nd.  The  placing  of  the  admission  to  both  branches  of  the 
profession  on  the  basis  of  a  combined  test  of  Collegiate  Edu- 
cation and  Examination  by  a  Public  Board  of  Examiners. 
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Thu  ABsociatioD,  which  adopted  the  name  of  '  The  Legal 
Educatioii  Aasociation/  ohtained  the  invaluable  services  of  Sir 
Roimdell  Palmer  (now  Lord  Selbome)  as  their  President ;  and 
thus  secured  at  onoe  the  attention  of  Parliament  and  the  public, 
and  an  able  advocacy  of  their  views.  The  subsequent  movements 
of  the  Association  have  all  been  from  time  to  time  before  the 
puUiCy  and  I  shall  allude  to  them  very  briefly ;  but  it  ought  to  be 
placed  on  record  that  at  the  critical  period  of  its  existence  the  Head 
G«itre  and  most  active  exponent  of  the  movement  was  a  friend  of 
Mr.  Aostin^s:  now  a  judge  in  Her  Majesty's  Court  of  Queen's 
Bench — Mr.  Justice  Quain. 

The  Association  was  formally  constituted  at  a  meeting  held  in 
July  1870,  and  an  Executive  Committee  of  the  Council  was  ap- 
pointed for  the  transaction  of  business. 

The  specific  objects  of  the  Association  as  defined  by  the  Execu- 
tive Committee  and  adopted  by  subsequent  general  meetings  of  the 
Aasociation  are  as  follows : — 

(1.)  To  place  the  general  course  of  Studies  and  the  exami- 
nations preliminary  to  and  requisite  for  admission  to  the 
practice  of  the  Law,  in  all  its  branches,  under  the  management 
and  responsibility  of  a  General  School  of  Law  to  be  incor- 
porated in  London. 

(2.)  To  make  the  passing  of  suitable  Examinations  in  the 
General  School  of  Law  (or  of  equivalent  Examinations  of  some 
University  of  the  United  Kingdom)  indispensable  to  tho  admis- 
sion of  Students  to  thepractice  of  the  liar,  or  to  practise  asSpecial 
Pleaders,  Certificated  Conveyancers,  Attorneys,  or  Solicitors. 

C3.)  To  offer  the  benefits  of  the  course  of  Study  and  Exami- 
nations to  be  afforded  by  the  General  School  of  Law  to  all 
classes  who  may  desire  to  take  advantage  of  them,  whether 
intending  or  not  intending  to  follow  the  Legal  Profession,  in 
any  of  its  branches,  and  whether  members  or  not  of  any  of  the 
Inns  of  Court. 

As  the  first  step  towards  carry injr  out  these  objects  Sir 
Koundell  Palmer  placed  two  Resolutions  on  the  notice  paper  of  the 
House  of  Commons.  It  wasthenlatoin  thoseasion  of  1870-71,  and  it 
was  not  until  the  11th  of  July  1871  that  the  author  of  tho  Resolu- 
tions had  the  opportunity  of  brinffing  them  to  the  notion  of  tho 
House.  His  speech  was  received  witli  marked  attention;  but 
owing  to  the  advanced  period  of  the  session  it  was  impossible  that 
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the  subject  should  be  fully  discussed  by  the  House.  To  the 
precise  terms  of  those  Resolutions,  which  were  settled  by  the  Presi- 
dent in  conference  with  the  Executive  Committee  of  the  AssociatioDi 
it  seems  here  hardly  necessary  to  refer,  further  than  to  mention 
that,  besides  the  objects  above  mentioned,  they  embodied  an  under- 
standing arived  at  by  the  Executive  Committee  which  I  do  not  find 
elsewhere  explicitly  recorded,  namely,  that  in  the  goyemment  of 
the  proposed  School  of  Law  the  diflferent  branches  of  the  legal 
profession  in  England  should  be  '  suitably  represented.'  It  may 
be  mentioned  that  the  designation  'General  School  of  Law/ 
instead  of '  Legal  University,'  was  adopted  in  deference  to  a  feeling 
expressed  by  persons  representing  the  views  of  the  London 
University, 

Early  in  the  following  session  of  Parliament  (1871-72)  the 
following  Resolutions  were  placed  on  the  notice  paper  of  the  Honae 
of  Commons  by  Sir  Roundell  Palmer : — 

(1.)  That  it  is  desirable  that  a  General  School  of  Law 
should  be  established  in  the  metropolis,  by  public  authority^ 
for  the  instruction  of  students  intending  to  practise  in  any 
branch  of  the  legal  profession,  and  of  all  other  subjects  of  Her 
Majesty  who  may  desire  to  resort  thereto. 

(2.)  That  it  is  desirable,  on  the  establishment  of  such 
School,  to  provide  for  examinations,  to  be  held  by  Examiners 
impartially  chosen,  and  to  require  certificates  of  the  passing 
of  such  examinations  as  may  respectively  be  deemed  proper 
for  the  several  brandies  of  the  legal  profession  aa  necessary 
qualifications  (after  a  time  to  be  limited)  for  admission  to 
practise  in  those  bi-anches  respectively. 

In  support  of  these  Resolutions,  a  petition  was  presented  signed 
by  about  400  members  of  the  Bar.  Out  of  about  10,000  solicitors 
practising  in  England  and  Wales,  6,000  signed  petitions  in  favour 
of  the  Resolutions.  Similar  petitions  were  presented  by  the  In- 
corporated Law  Society,  the  Metropolitan  and  Provincial  Law 
Society,  and  by  various  provincial  Law  Societies  (including  those 
of  Liverpool,  Manchester,  Leeds,  Birmingham,  Bristol,  and  Ply- 
mouth) in  their  corporate  character.  Nor  is  it  a  circumstance 
without  significance,  as  indicating  the  class  who  specially  feel  the 
want  which  the  objects  of  the  Association  are  calculated  to  meet^ 
that  Resolutions  in  favour  of  those  objects  were  passed  by  the 
Congress  of  Law  Students  held  at  Birmingham  in  the  preo^iing 
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month  of  Jane.  On  tho  let  of  March,  1872,  Sir  Roundell  Palmer 
introduced  the  motion  for  adopting  the  Resolutions,  hy  a  speech  in 
which  he  entered  fully  into  the  history  of  the  question  and  the 
argunients  showing  the  puhlic  need  of  an  institution  such  as  that 
pfTopoeed  hy  the  Association.  The  motion  was  supported  hy 
speeches  from  Mr.  Spencer  Walpole,  Q.C.,  Mr.  (now  Baron) 
Amphlett,  Mr.  (now  Mr.  Justice)  Denman,  Mr.  (now  Sir  William) 
Harcourt,  Q.C.,  Mr.  G.  Osborne  Morgan,  Q.O.  (who  seconded  the 
motion),  and  Mr.  Thomas  Hughes,  Q.O. 

The  course  taken  by  the  Government  in  the  debate  was  in  effect 
to  put  in  a  plea  for  delay,  on  the  ground  that  the  time  of  the  House 
at  their  disposal  was  already  fully  mortgaged.  Mr.  Gladstone, 
while  stating  that  the  Government  did  not  think  it  convenient  or 
expedient  for  the  IIoufc  at  that  moment  to  affirm  the  matter  con- 
tained in  the  Resolutions,  said  that  *•  it  would  be  a  mistake  to 
suppose  that  they  were  about  to  meet  with  rejection  at  the  hands 
of  the  Government.*  Notwithstanding  this  intimation  that  for 
the  purposes  of  a  division  the  Government  threw  their  weight  into 
tho  scale  against  the  motion,  Sir  Roundell  Palmer  determined  to 
take  the  sense  of  the  House  upon  it;  and  in  a  House  of  210  nieni- 
Wrs  103  recorded  their  votes  in  favour  of  the  motion,  which  was 
therefore  lost  by  a  majority  of  13  only. 

This  was  practically  an  end  of  the  matter  for  the  session  of 
1 '^71-72.  Before  the  commencement  of  the  following  session,  iSir 
Roundell  Palmer  (Lord  Selborne)  having  become  Lord  Chancellor, 
deemed  it  expedient  to  resi^^n  his  office  as  President,  although  he 
remained  a  private  member  of  the  Association,  and  assured  them 
of  his  imabated  personal  interest  in  their  objects.  They  were  also 
given  to  understand  that  tlie  subject  of  legal  education  was  likely 
before  long  to  occupy  the  attention  of  Government.  In  these  cir- 
cumstances it  was  inevitable  that  active  movement  on  the  part  of 
the  Association  should  be  in  a  measure  suspended. 

In  the  mean  time  an  opportunity  was  afforded  to  the  Inns  of 
Court  to  show  how  far  they  were  willing  to  attempt,  or  able  to 
effect,  the  organization  of  a  comprehensive  and  liberal  scheme  of 
legal  education.  Urged  to  action  by  the  movement  from  without 
which  I  have  attempted  to  describe,  they  adopted  a  new  sclienie, 
to  come  into  operation  at  the  beginning  of  the  year  1873;  super- 
seding the  arrangements  for  teaching  and  examination  embodied 
in  the  Consolidated  Regulations  of  the  four  Inns  of  Court,  and 
which  were  the  outcome  of  the  period  of  activity  commenced  in 
1851.    The  new  scheme  creates  *  a  permanent  Committee  of  eight 


xxxiv  Introituction, 

members,  to  be  appointed  by  the  Council  of  Legal  Educatioxi,  and 
to  be  called  the  ''  Committee  of  Education  and  Examinatioii.'' ' 
This  Committee  is,  subject  tc  the  control  of  the  Council  of  Legal 
Education,  'to  superintend  the  education  and  examination  of 
students  for  the  Bar.'  The  scheme  provides  for  the  conduct  of  the 
work  of  teaching  under  a  staff  of  professors  and  tutors  to  hold 
office  at  the  pleasure  of  the  Council  for  three  years  and  not  longer 
unless  re-elected,  and  also  for  examinations  by  a  paid  board  of  six 
examiners,  each  to  hold  office  for  not  more  than  two  years,  axid 
not  to  be  eligible  for  re-election  until  he  has  been  a  year  out  of 
office. 

Into  the  details  of  this  scheme  it  is  unnecessary  to  enter  further. 
Considered  as  a  purely  Bar  scheme  it  has  merits  and  defects  which 
it  would  be  impertinent  here  to  discuss.  But  I  may  permit  myself 
to  add  one  remark,  and  in  doing  so  may  be  allowed  to  borrow  from 
the  Report  of  the  Executive  Committee  of  the  Legal  Education 
Association  adopted  by  the  Association  at  their  annual  meeting  on 
the  10th  of  January,  1873,  namely  that  'an  organization  which  ia 
confined  to  students  for  one  branch  of  the  legal  profession  only,  which 
excludes  the  general  public  altogether,  which  keeps  its  administra- 
tion practically  in  the  hands  of  self-electing  bodies  claiming  to  be 
irresponsible,  and  which  may  at  any  moment  be  modified  or 
abandoned  by  those  bodies,  entirely  fails  to  meet  the  requirements 
of  a  general  School  of  Law,  open  to  all  who  wish  to  study  law  as 
a  science,  as  well  as  to  those  who  wish  to  study  it  with  a  ^-iew  to 
professional  practice,  and  administered  by  a  public  and  responsible 
governing  body.' 

It  may  be  mentioned  that  the  Inns  of  Court,  after  adopting 
their  new  scheme  and  apiwinting  a  staff  to  carry  it  out,  conceded 
the  principle  of  admitting'  the  general  public  to  the  advantages  of 
the  instruction  provided  by  them.  And  although  under  a  system 
so  organized,  the  concession  can  hardly  be  expected  to  have  much 
practical  effect,  it  is  a  strong  indication  of  the  advance  of  opinion 
within  the  luns  of  Court  in  the  direction  of  the  objects  advocated 
by  the  Association. 

On  the  12th  of  December  1873,  a  deputation  from  the  Association 
waited  upon  Lord  Selbome  (then  I^ord  Chancellor),  who  informed 
them  that  he  did  not  intend  to  allow  more  time  to  pass  without 
reducing  into  proper  form  a  Draft  Bill  which  might  be  fit  to  be 
submitted,  before  the  meeting  of  Parliament,  to  the  then  Govern- 
ment for  their  consideration.  He  added  that  in  this  Draft  Bill  he 
proposed  not  only  to  deal  with  the  scheme  of  a  General  School  of 
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Lftw,  Imt  to  endeavour  at  the  same  time  td  deal  with  the  consti- 
tution  and  government  of  the  Inns  of  Court. 

The  dissolution  of  Parliament  in  the  end  of  the  year  1873,  the 
change  of  government  ensuing  upon  the  general  election,  and  the 
consequent  late  period  at  which  Parliament  met,  precluded  the 
chance  of  the  subject  of  legal  education  being  efiectively  dealt  with 
last  session.  Lord  Selbome,  however,  no  longer  trammelled  by 
his  official  position  as  Lord  Chancellor,  again  accepted  the  post  of 
President  of  the  Association,  and  as  a  private  member  of  the 
House  of  Lords,  at  a  late  period  of  the  session,  brought  in  two 
InlLi,  one  for  the  constitution  of  a  general  School  of  Law,  and  the 
other  att^npting  the  more  difficult  but  inevitably  connected  object 
of  dealing  with  the  Inns  of  Court. 

What  may  ultimately  be  the  relation  of  the  Inns  of  Court  to 
legal  education  in  this  country,  it  would  be  premature  to  speculate : 
bat  in  concluding  this  topic,  I  feel  boimd  to  remark  that  the  views 
of  the  Association  to  which  I  have  referred  will  not,  nor  will  the 
demands  of  a  widespread  and  growing  connction  of  the  intelligent 
public  mind,  be  satisfied  by  the  establishment  of  a  mere  examining 
univereitv,  still  less  bv  a  universitv  or  school  so  constituted  as  to 
rest  on  the  Inns  of  Court  as  its  sole  basis. 

In  the  above  discussion  of  a  particular  object  I  may  appear  to 
have  wandered  from  the  proper  purpose  of  an  introduction  to  a 
course  of  lectures  on  general  jurisprudence.  I  have  not  entered 
on  the  topic  without  deliberation :  and  I  have  judpred  it  due  both 
to  the  memorj*  of  Austin  and  to  the  objects  which  he  thou^^ht 
desirable,  to  trace  and  record  the  connection  between  the  views 
BO  earnestly  insisted  on  by  him,  and  those  which  through  the 
association  of  numbers  and  the  most  emineut  advocacv  are  now 
able  to  command  the  attention  of  Parliament  and  of  the  Govern- 
ment of  the  day. 


I  must  here  mention  that  in  the  final  revision  of  the  sheets  for 

the  press  I  am  indebted  to  the  su^'prestions  of  my  friend  Mr.  W. 

Payne,  of  this  Inn ;   and  for  general  help   in  carrjing  the  work 

through  the  press  and  in  compilation  of  the   index   I   have  to 

acknowledge   my   obligations   to  an   able  assistant,  Mr.  Walter 

CUft. 

R.  CAMPBELL. 

Lincoln  s  Inn. 
Law  Courts  Chambkrs,  33  Chancery  Lane: 

Dtcembcr,  1874. 
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PART  n. 

LAW  CONSIDERED  WITH  REFERENCE  TO  ITS 
SOURCES,  AND  TO  THE  MODES  IN  WHICH  IT 
BEGINS  AND   ENDS. 

Written f  or  promulged   law;  and  unwritten j  or  unpro-       Lkct. 
mulffed  law.  ^.^.Yjjj. 

Law  made  directlv,  or  in  the  properly  legislative  manner  ; 
and  law  made  Judicially,  or  in  the  way  of  improper  legis- 
lation.  Codification. 

I^awy  the  occasions  of  which,  or  the  motives  to  the  es- 
tmblishment  of  which,  are  frequently  mistaken  or  confounded 
for  or  with  its  sources :  "viz. 

JuM  morUmi  cotuUittUum  ;  or  law  fashioned  by  judicial 

decision  upon  pre-existing-  custom : 
Ju*  prudentibus  compositum ;   or   law  fafthioned   by 
judicial  decision  upon  opinions  and  practices  of 
private  or  unauthorized  lawyers  : 
The  natural  law  of  modem  writers  upon  jurispnidence, 
with  the  equivalent  jus  nai urate ^  jus  yentium^  or 
ju$   naturate   et  gentiumy  of  the  classical  Roman 
jurists: 
Ju$  receptum ;  or  law  fiishioned  by  Judicial  decision 
upon  law  of  a  foreign  and  in(lo]>enJent  nation: 

B 


A  bstract  of  Outline. 

Law  fashioned  by  judicial  decision  upon  positive  inter- 
national morality. 
Distinction  of  positive  law  into  law  and  tqyity^  or  ju$ 
civile  Kadjus  pratorium. 

Modes  in  which  law  ig  abro^ai:ed,  or  in  which  it  other- 
wise ends. 


PART  III. 

LAW  CONSIDERED  WITH  REFERENCE  TO  ITS  PUR- 
POSES AND  TO  THE  SUBJECTS  ABOUT  WHICH  IT 
IS  CONVERSANT. 

Lect.  Division  of  Law  into  Law  of  Things  and  Law  of  Persons. 

XL-XLIY.         Principle  or  hasis  of  that  Division,  and  of  the  two  de- 
partments which  result  from  it. 


Lect. 

XLV, 

XLVI. 


LAW  OF  THINGS. 

Division  of  rights,  and  of  duties  (relative  and  absolute), 
into  primary  and  sanctioning. 

Principle  or  basis  of  that  division,  and  of  the  two  de- 
partments which  result  from  it. 

Principle  or  basis  of  niauy  of  the  sub-departments  into 
which  those  two  departments  immediately  sever :  namely, 
The  distinction  of  rights  and  of  relative  duties,  into  rights 
in  rem  with  their  answerincr  qffice3f  and  rights  in  personam 
with  their  answering  obligations. 

Method  or  order  wherein  the  matter  of  the  Law  of 
Things  is  intended  to  be  treated. 

Preliminary  remarks  on  things  and  persons,  as  subjects  of 
rights  and  duties :  on  acts  and  forbearances,  as  objects  of 
rights  and  duties :  and  on  facts  or  events,  as  causes  of  rights 
and  duties,  or  as  extinguishing  rights  and  duties. 


Primaty  BiyhtSy  with  ptimary  relative  Duties, 

Lkct.  Rights  in  rem  as  existing  per  se,  or  as  not  combined  with 

XXVII,  &c.   rights  in  personam.* 

Rights  hi  personam  &&  existing  j)er  se,  or  as  not  com- 
bined with  rights  in  rem. 

Such  of  the  cwnhitiations  of  rights  in  rem  and  rights 
in  personam  as  are  particular  and  comparatively  simple. 

Such  universities  of  riglits  and  duties  (or  such  complex 
aggregates  of  rights  and  duties)  as  arise  by  universal  succes- 
sion. 

•  Tlie  lectures  break  off  while  developing  this  sub-department. 
The  remainder  of  the  outline  was  never  filled  up. 


Abstract  of  Outline. 


StmeUommg  BigkU,  with  wmdiommg  DuUet 
(rekiive  and  abiolute), 

Ddiets  diRtingniRhed  into  ciyil  injuries  and  crimee:  or 
and  dnties  which  are  effects  of  civil  delicts,  dis- 
firom  dntiesy  and  other  consequences,  whum  are 
•ffieiets  of  criminal. 

Rights  and  duties  arising  from  civil  injuries. 
Duties,  and  other  consequences,  arising  from  crimes. 
l^IiUarpoUded  de$criplum  of  primary  abmjiute  Juries.] 

LAW  OF  PERSONS. 

Bistrihution  otitatuM  or  conditions  under  certain  principal 
and  subordinate  classes. 

Division  of  law  ukiopMie  andpnoote. 

Review  of  private  conditions. 
Re\'iew  of  political  conditions. 

The  $Uitu9  or  condition  (improperly  so  called)  of  the 

monarch  or  sovereign  number. 
Diriflion  of  the  law  which  regards  political  conditiona, 

into  cimstitutiomal  and  administrative. 
Boundary  which  severs  political  from  private  conditiona. 

Review  of  anomalous  or  miscellaneous  conditions. 

The  respective  arrangementa  of  those  sets  of  rights  and 
daties  which  respectively  compose  or  constitute  the 
several  status  or  conditions. 
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PART  I. 
DEFINITIONS. 


SBcnoir  I. — The  Pkovincb  of  Jurispbudence 

DETEBHiyED. 

Introductory, — Purpose  and  Method  of  the 
Suv  ensuing  Lectures. 

Tnu  matter  of  Jurisprudence  is  positive  law:  law  strictly  so 
J  called,  that  is,  law  set  bv  political  superiors  to  political 
^-^^^  inferiors,  liut  since  by  the  word  law  are  also  denoted, 
properiy  and  improperiy,  other  objects  related  to  positive 
law  bv  resemblance  or  analo<n\  it  is  first  necessarv  to  dis- 
tin^rui^h  positive  law  from  those  various  related  objects ; 
in  other  words  to  determine  the  province  of  jurisprudence. 

rX  law,  in  the  literal  and  proper  sense  of  tlio  word, 
may  be  defined  as  a  rule  laid  down  for  the  guidance  of  an 
intelligent  beingr  by  an  intelligent  beinor  having  power  over 
^^  him.  Thia  definition  seems  to  embrace  all  the  objects  to 
which  the  word  can  be  applied  without  extension  of  its 
meaning  by  metaphor  or  analog}',  and  in  this  sense  laiv 
comprised 

I^aws  set  by  God  to  men,  and 
Laws  set  bv  men  to  men. 

Lines  set  by  God  to  men. — To  the  whole  or  a  portion  of  Lawof  Oo4 
theee  baa  been  sometimes  applied  the  phrase,  Iatw  of  Nature j 
or  Natural  La^,  The  phrase  is  also  frequently  applied  to 
other  objects  which  ought  to  be  broadly  distinguished. 
Rejecting  it  accordingly  as  ambiguous  and  misleading,  I 
deififrnate  theee  laws,  considered  collectively,  by  the  term 
Law  of  God, 

Latcs  §et  by  men  to  men. — Of  these,  1st,  some  are  estab- 
lished by  political  superiors  acting  as  such,  and  are  here 
collectively  marked  by  the  name  of  jtosifive  Unc — the  ap- 
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Purpose  of 
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Law  properly 
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Objects 
metaphorlo- 
ally  termed 
laws. 


Province  of  Jurisprudence. 

propriate  matter  of  jurisprudence;  2ndlj,  others  are  set  bj 
men  not  political  superiorsy  or  not  acting  as  such. 

Closely  analogous  to  human  laws  of  this  second  class 
are  a  set  of  objects  ft^quently  hut  improperly  termed  laws, 
being  rules  set  and  enforced  merely  by  the  opinion  of  an 
indeterminate  body  of  men ;  e.^.,  where  the  word  law  is 
used  in  such  expressions  as  '  the  law  of  honour/  the  '  laws 
of  fashion/  Kmes  of  this  species  constitute  much  of  what 
is  usually  termed  '  International  law.' 

Human  laws  of  the  second  class  above  mentioned  (f>., 
those  set  by  men  not  as  political  superiors)  with  the  objects 
improperly  but  by  close  analogy  termed  laws  I  place  together 
in  a  cWion  cli^  under  the  term  po«ti«»  tioraU^  The 
name  morality  severs  them  from  positive  law,  while  the 
epithet  positive  disjoins  them  from  the  law  of  God,  marking 
tne  distmction  between  morality  according  to  the  rules  and 
opinions  actually  prevailing  amongst  men,  and  morality  con- 
ceived of  as  coniorming  to  the  law  of  God. 

There  are  numerous  applications  of  the  term  law  which 
rest  upon  a  slender  analogy,  and  are  merely  metaphorical. 
Such  is  the  case  when  we  talk  of  laws  observea  by  the 
lower  animals,  of  laws  regulating  the  growth  of  vegetables, 
or  determining  the  movements  of  inanimate  bodies  or  masses. 
Intelligence  is  of  the  essence  of  law,  and  where  intelligence 
is  not,  or  is  of  a  kind  too  limited  to  take  the  name  of 
reason,  the  word  law  can  only  be  applied  by  a  figure  of 
speech.  By  using  the  word  law  in  the  figurative  sense, 
and  then  ignoring  the  circumstance  that  the  use  of  the  word 
was  merely  figiurative,  a  deluge  of  muddy  speculation  has 
been  introduced  into  the  field  of  jiuispru^ence  and  morals. 
In  this  respect  the  phrase  *  Law  of  Nature '  (Jus  natwale) 
has  much  to  answer  for. 

The  following  table  illustrates  the  division  and  rela- 
tions between  the  .several  objects  indicated : — 


Law  of 
God. 


Human  Laws. 


Positive 
Law. 
(The  ap- 
propriate 
matter  of 
jurispru- 
dence.) 


,   I 

Laws  set 
bv    men 
not      ad 
political 
superiors. 


Objects  impro- 
perly but.by  a 
close  analogy 
termed  laws. 


I 


Positive  morality. 


Laws  to 
caUed 
by  a 
merB 
figure  of 
speech. 


Four  classes 
of  laws 
(proper  and 
otherwise). 


Ijaws  properly  so  called,  with  laws  improperly  so  called, 
may  accordingly  loe  divided  into  the  four  following  kinds. 

1.  The  divine  laws,  or  the  laws  of  God:  that  is  to  say, 
the  laws  which  are  set  by  God  to  his  human  creatures. 


Method  of  Detertnination, 

2.  Positiye  laws :  tliat  is  to  say,  laws  which  are  simply 
and  atrictly  so  called,  and  which  form  the  appropriate  matter 
of  gi^KFal  and  particular  jurisprudence. 

3.  PositiTe  morality,  rules  of  positive  morality,  or  posi- 
tiye  moral  rules. 

4.  Laws  metaphorical  or  figurative,  or  merely  meta- 
phorical or  fig^uiative. 

Positive  mws  (the  appropriate  matter  of  jurisprudence) 
ai«  therefore  related  in  tne  way  of  resemblance  or  by  close 
or  remote  analogies  to  the  following  objects.  1.  In  the  way 
of  resemblance  they  are  related  to  the  laws  of  God.  2.  In 
the  way  of  resemblance  they  are  related  to  those  rules  of 
pontiye  morality  which  are  laws  properly  so  called.  And 
oj  a  doee  or  strong  analogy  they  are  related  to  those  rules 
of  positive  morali^  which  are  laws  set  by  opinion.  3.  By 
a  remote  or  slender  analogy  they  are  related  to  laws  figura- 
tire^  so  caUed. 

llie  leading  purpose  of  the  first  part  of  this  work  is 
to  distinffuish  positive  laws  (the  appropriate  matter  of  juris- 
prudence) from  the  objects  lastly  above  enumerated :  oojects 
with  which  they  are  often  confounded  in  consequence  of  the 
resemblance  and  analogies  above  mentioned,  and  of  the 
common  name  of  *  laws  *  being  applied  to  all.  The  first 
part  of  this  -wrork  is  accordingly  entitled  ^  The  Pro >! ace  of 
Jurisprudence  Detenuined,'  and  its  purpose  is  to  de?cril)o 
the  boundary  which  severs  that  pro\'ince  from  the  regions 
lying  on  its  confines. 

The  method  I  adopt  for  accomplishing  this  purjiose  may 
be  shortly  stated  as  follows : — 

I.  I  determine  the  essence  common  to  all  laws  properly 
so  called  :  in  other  words  1  detennine  the  essence  of  a  law 
imperative  and  proj>er. 

II.  I  detennine  the  respective  characters  of  the  four 
several  classes  into  which  laws  (proper  and  otherwise*)  may 
be  divided,  assigning  to  each  class  tlie  appropriate  marks  by 
which  laws  of  that  class  are  distinguished  from  laws  of  the 
others. 

It  is  convenient  to  treat  these  classes  in  the  following 
order: — 

(a^  Imw%  of  God. 
Ob)  Positive  Morality, 

(c)  LawH  in  ajtynrative  sense, 

(d)  Positive  Laws. 

By  determining  the  essence  or  nature  of  a  law  imperative 
and  proper,  and  the  respective  characters  of  those  four  several 
classes,  I  determine  positively  and  neprativelv  the  appropriate 
matter  of  jurisprudence.  I  detenuine  positively  what  that 
matter  is ;  and  I  distinguisli  it  from  various  ol)jocts  which 
are  variously  related  to  it,  and  with  which  it  is  apt  to  be 
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confounded.  I  ehow  moreoreT  \*»  affinitiea  vidi  diOM 
Tuious  related  object!:  kffiniliMi  thatoogbt  toljeconcMred 
predaely  and  clearlj,  ss  thers  tre  niunaront  poitioiit  of  dw 
rationme  of  poaitiTe  kw  to  which  thej  are  tne  kej. 

HBTing  ni^wted  the  pnrpoae  of  tliat  pCHtion  of  the 
work  contained  in  the  enBoiiig  aiz  lectnrea,  I  now  will 
indicate  the  topics  eminaced  t*"™",  and  alao  the  older 
in  which  those  t«^ca  are  presented  to  the  teadur. 


rtn  '  the  largest  siniificatioB  that  can  be  given  to  the  term  pro- 
nnMid.-  P^'t)-  ^  other  woide,  I  determine  the  eaaence  common 
niun,''      to  bII  lews  properlj  bo  called. 

rriiirand        Detemuning  the  essence  of  a  law  imperative  and  proper, 
^^^■'        I  determine  implicitly  the  essence  of  a  command  j  and  I 
distinguish  commands  which  are  laws  from  occasional  or 
particular  commands.     Determining  the  nstnie  of  a  com- 
mand, I  fix  the  niedninge  of  the  terms  implied  .by  '  com- 
mand ' :  namely,  '  eanction '  or  '  enforcement  of  obedience ; ' 
'  duty '  or  '  obligation ' ; '  superior  and  inferior.' 
■I  Ditiiu        II.  (a)  In  the  beginnins-  of  the  leeond  lecture,  I  briefly 
;^^i       determine  the  chart^ters  by  which   the  laws  of  God  are 
•nied.      distinguished  from  other  laws ;  and  I  divide  the  laws  and 
other  commande  of  the  Deity  into  two  lands :  the  revealed 
or  express,  and  the  unrevealed  or  tacit, 
m  r>f  Ln-  I  then  pass  to  the  nature  of  the  signs  or  index  through 

"  which  commands  of  the  latter  kind  ore  manifested  to  Man- 

Now,  concerning  the  nature  of  the  index  to  the  tacit 
commands  of  the  Deity,  there  are  three  hypotheses:  First, 
the  pure  hj-pothesis  of  general  utility ;  secondly,  the  pure 
hypothesis  of  a  moral  sense;  thirdly,  a  hypothesis  mixed 
or  compounded  of  the  others.  And  with  a  statement  end 
explanation  of  these  three  hypotheses  the  greater  portion 
of  the  tecmut  lecture,  and  the  whole  of  the  third  kdA  fourth 
lectures,  aie  occupied. 
mat  roc  That  exposition  of  the  three  hvpotheees  or  theories,  if 

"»''  apparently  impertinent  to  my  subject,  is  yet  a  necessaiy 
DeM  Di  link  in  a  chun  of  systematic  lectures  expounding  the  prin- 
**'  ciptes  of  juiisprudeQce.     Of  those  principles,  Inth  as  re- 

guda  their  essential  character,  and  ss  they  are  expressed  in 
the  writings  of  jurists,  there  are  manv  wnich  could  not  be 
expounded  correctly  and  clearly,  if  the  three  hypotheses  or 
theories  had  not  been  previously  expounded,  i  or  example  : 
Positive  law  and  morality  are  aistinguished  by  modem 
jurists  into  lew  natunl  and  law  positive :  and  this  dis- 
tinction nearly  tallies  with  one  which  pervades  the  Fandecta 
and  Institutes,  and  which  was  taken  by  their  compilers  irom 
the  jurists  who  are  styled  'classical,     fiy  the  'daanoal' 


Met/iOd  of  Detei^mination.  g 

jurists  (of  ezoeipts  from  whose  writing  the  Pandects  are  Akaltbxs. 
msinlj  compoflea),ytc«  ciinU  is  distinguished  from  jus  gen-  Lect. 
timmty  OP  jus  omnium  gentium.  For  (say  thev)  a  portion  l-'Vi' 
of  the  positive  law  which  obtains  in  a  particular  nation,  is  ^  '  ' 
peculiar  to  that  community:  And  may  be  styled yii«  civilef 
or  jus  propnwn  nmus  civttatis.  But  there  are  other  rules 
of  pontive  law  which  obtain  in  all  nations,  and  there  are 
rules  of  positive  morality  which  all  mankind  obsen^e :  And 
since  these  legal  rules  obtain  in  all  nations,  and  these  moral 
rules  are  oWerved  by  all  mankind,  they  may  be  styled  the 
jms  omnium  gentium^  or  the  commune  omnium  hominumjus. 
Now  these  rules,  being  universal,  cannot  be  purely  or  simply 
of  human  invention  and  position.  More  probably  are  they 
fashioned  by  men  on  laws  coming  from  Uod,  or  from  the 
intelligent  and  rational  Nature  which  is  the  soul  and  the 
guide  of  the  universe.  But  the  legal  and  moral  rules  which 
are  peculiar  to  particular  nations,  are  purely  or  simply  of 
human  invention  and  position.  Inasmuch  as  they  are  par- 
tial and  transient,  and  not  universal  and  enduring,  tney 
can  hardly  be  fashioned  by  their  human  authors  on  divine 
or  natural  nuxlels. — Now,  without  a  previous  knowledge 
nf  the  three  hj'potheses  in  question,  the  worth  of  the  two 
distinctions  to  which  I  have  briefly  alluded,  cannot  bo 
kuuwn  correctly,  or  estimated  truly.  Assuming  the  pure 
h\-p*-»thesis  of  a  moral  sense,  or  assuming  the  pure  In'pothesis 
of  general  utility,  those  distinctions  are  purposeless  and 
idle  subtilties.  liut,  assuming  the  hypothesis  compounded 
«»f  the  others,  those  distinctions  are  sigiiilicant,  and  are  also 
of  con.'«iderable  moment. 

B€***ides,  the  divine  law  is  the  meaPui*o  or  test  of  positive 
law  and  morality.  That  is  to  say  law  and  nioiiilitv,  in  so 
far  as  tht'V  are  what  they  ouyht  to  bo,  coufonu,  or  aro  not 
repugnant,  to  the  law  of  God.     Consequently,  an  all-iin- 

IMirtant  object  of  the  science  of  ethics  (or,  Iwrrowing  the 
angiuige  of  Bentham,  *the  science  of  deontology 'J  is  to 
determine  the  nature  of  the  index  to  the  tacit  coninian<is 
of  the  IKjity,  or  the  nature  of  the  signs  or  proofs  through 
which  those  commands  may  be  known. — I  mean  l)y  '  the 
science  of  ethics'  (or  by  Mhe  science  of  deontology'),  the 
science  of  law  ana  morality  as  they  n»spectively  oinjhf  to 
be:  as  they  respectively  muvt  be  if  they  conform  to  their 
measure  or  test.  Tliat  department  of  the  science  of  ethics, 
which  is  concerned  with  positive  law  as  it  ought  to  be,  is 
stvled  the  science  of  legislation:  that  which  is  concerned 
with  positive  morality  as  it  ought  to  be,  has  not  an  appro- 
priate name. — Now,  though  the  science  of  legislation  (or  of 
positive  law  as  it  ouyht  to  lx»)  is  not  the  science  of  juris- 
prudence (or  of  positive  law  as  it  m),  still  the  sciences  are 
connected  bj*  numerous  and  indissoluble  ties.  Since,  then, 
the  nature  of  the  index  to  the  tacit  commands  of  the  Deity 

n  •; 
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§1. 


(b)  Pnsitlvo 
morality. 


Part  1.  is  an  all-important  object  of  the  science  of  legislation,  it 
is  a  fit  and  important  oDJect  of  the  kindred  sdaioe  of  juria- 
prudence. 

Deeply  convinced  of  the  truth  and  importance  of  the 
theory  of  general  utility,  I  depart  in  some  aegree  from  my 
strict  Course  in  order  to  rectify  certain  current  misconcep- 
tions of  the  theory :  to  answer  certain  objections  resting  on 
those  misconceptions :  and  to  solve  or  extenuate  difficulties 
with  which  the  theoiy  is  really  embarrassed. 

(b)  At  the  beginning  of  the  fifth  lecture,  I  distribute 
laws  or  rules  under  two  classes:  First,  laws  properly  so 
called,  with  such  improper  laws  as  are  closely  uialogous  to 
the  proper ;  secondly,  those  improper  laws  which  are  re- 
motely analogous  to  the  proper,  and  which  I  style,  there- 
fore, laws  metaphorical  or  figurative. — I  also  distribute  laws 
proper,  with  such  improper  laws  as  are  closely  analogous  to 
the  proper,  under  three  classes :  namely,  the  laws  properly 
so  called  which  I  style  the  laws  of  God ;  the  laws  properly 
so  called  which  I  style  positive  laws ;  and  the  laws  properly 
eo  called,  witii  the  laws  improperly  so  called,  which  I  style 
positive  morality  or  positive  moral  rules. — I  assign  moreover 
mv  reasons  for  marking  those  several  classes  with  those 
respective  names. 

Having  dcteniiined,  in  preceding  lectures,  the  characters 
or  distinguishing  marks  of  the  divine  laws,  I  determine,  in 
the  fifth  lecture,  the  characters  or  distinguishing  marks  of 
positive  moral  rules :  that  is  to  say,  sucn  of  the  laws  or 
rules  set  bv  men  to  men  as  are  not  armed  with  legal  sanc- 
tions.— Having  determined  the  distinguishing  marks  of 
positive  moral  rules,  I  determine  the  respective  characters 
of  their  two  dissimilar  kinds :  namely,  those  which  are  laws 
imperative  and  proper,  and  those  which  are  laws  set  by 
opmion. 

The  divine  law,  positive  law,  and  positive  morality,  are 
mutually  related  in  various  ways.  I  advert,  in  the  fifth 
lecture,  to  tlie  cases  wherein  they  agree,  wherein  they  dis- 
agree without  conflicting,  and  wherein  they  disagree  and 
conflict. 

I  show,  in  the  same  lecture,  that  my  distribution  of 
laws  proper,  and  of  such  improper  laws  as  are  closely 
analogous  to  the  proper,  tallies,  m  the  main,  with  a  division 
of  laws  which  is  given  incidentally  by  Locke  in  his  Essay 
on  Human  Understanding. 

(c)  At  the  end  of  the  same  lecture,  I  determine  the 
characters  or  distinguishing  marks  of  laws  metaphorical  or 
figurative.  And  I  show  that  laws  which  are  merely  laws 
by  a  figure  of  speech,  are  blended  and  confounded,  by  writers 
of  celebrity,  with  laws  imperative  and  proper. 

(d)  Positire  (d)  In  the  tixth  and  latt  lecture,  I  determine  the  cha- 

BoaSe^^^     racters  of  laws  positive :  that  is  to  say,  laws  whidi  are 


(c)  Lnwfl 
metiiphoiic- 
alljr  so  called. 


Method, — Laws  are  Commands, 

simpl  j  and  strictlj  so  called,  and  which  form  the  appropriate 
matter  of  general  and  particular  jurisprudence. 

JHerein  I  determine  implicitly  the  notion  of  sovereignty, 

with     '^^^     implie<r-pr  i'i»iv)f|llUU    hnfinn     i^\     iTldfipftTK^ftTlt 

nftiiti^yJ  ■rw;i^y.  For  the  essential  diiTerence  of  a  positive 
law  mar  be  stated  generally  in  the  following  manner.  Eveiy 
positive  law,  or  eveiy  law  strictly  so  caUed,  is  set  by  a 
sovereign  person,  or  a  sovereicrn  body  of  persons,  to  a 
member  or  members  of  the  inaependent  pobtical  society 
wherein  that  person  or  body  is  sovereign  or  supreme. 

To  elucidate  the  nature  of  soverei^ty,  and  of  the  in- 
dependent political  society  that  sovereignty  implies,  I  ex- 
amine varioua  topics  whicn  I  arrange  under  the  following 
heads.  First,  the  possible  fonns  or  shapes  of  supreme 
political  government;  seconcLiv.^lie  nmits.  real  or  imagm- 
aiy,  of  supreme  political  power;  thirdly,  the  orijyin  or 
causes  of  politicaT  government  and  society.  Examining^ 
thoee  various  IdplCfl,  1  complete  my  description  of  the  limit 
or  boundary  by  which  positive  law  is  severed  from  positive 
morality.  For  I  distinguish  them  at  certain  points  where 
the  line  of  demarcation  is  not  easily  perceptible. 

TIio  c5«»ontial  difforenco  of  a  positive  law  (or  the  differ- 
c«nc»'  that  wvcrs  it  fnmi  a  law  which  is  not  a  pt)silivo  law) 
iiin\  bu  sUito<l  gonerally  as  I  have  stated  it  alwve.  But 
thi.-*jr«.*noral  statement  is  ojK'u  to  certain  correctives.  And 
with  a  brief  allusion  to  tliose  correctives,  1  close  the  sixth 
Kvtiire. 


II 
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LECTURE   I. 

I. — Ix  pursuance  of  the  puiT^ose  above  sketched  out  I        Lect. 
proceed  in  the  first  place  to  state  the  essentials  of  a  law  ^'     ^ 

properly  so  called. 

rivery  layjc  or  rvU  (taken  witli  the  largest  signification 
which  can  be  given  to  the  tenu  propcrlt/)  is  a  command. 
Chr,  rather,  laws  or  rules,  pn^p'rly  so  called,  are  a  species  of 
commands. 

Now,  since  the  terra  command  comprises  the  term  lav\   ^'*^J^7  ™^*'* 
the  first  is  the  simpler  as  well  as  the  lar/er  of  the  two.    chiii-.i.  an?  a 
But,  simple  as  it  is,  it  admits  of  explanation.     And,  since   Jl^uJ.'^Jnj^ 
it  is  the  hey  to  the  sciences  of  iurispnulence  and  morals, 
its  meaning  should  be  analyzed  with  pn'cision. 

Accordingly,  I  shall  endeavour,  in  the  tirst  instance,  to 
analyze  the  meaning  of  ^  command :*  ki\  analysis  which  is 
necessarily  difficult  and  involves  circumlocution  in  propor- 
tion as  the  term  to  be  explained  is  simple. 

Jf  yon  express  or  intimate  a  wish  that  I  shall  do  or 
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forbear  from  some  act,  and  if  you  will  riait  me  with  an 
evil  in  case  I  comply  not  with  your  wish,  the  exprtmim  or 
intimation  of  your  wish  is  a  command.  A  command  ia 
disting^hed  from  other  si^fications  of  dasire,  not  by  the 
style  m  which  the  desire  is  signified|  but  b^  the  power 
and  the  purpose  of  the  party  commanding  to  inflict  an  evil 
or  pain  in  case  the  desire  be  disregarded.  If  you  cannot  or 
win  not  harm  me  in  case  I  comply  not  with  your  wish,  the 
expression  of  your  wish  is  not  a  command,  although  you 
utter  your  wish  in  imperative  phrase.  If  you  are  aole  and 
willing  to  harm  me  m  case  1  comply  not  with  your  wish, 
the  expression  of  your  wish  amounto  to  a  command,  al- 
though you  are  prompted  by  a  spirit  of  courtesy  to  utter 
it  in  the  shape  of  a  request.  '  iVecM  erant,  sed  ^uHnts  con- 
tradici  non  posset.*  Such  is  the  language  of  Tacitus,  when 
speaking  of  a  petition  by  the  soldieiy  to  a  son  and  lieutenant 
of  Vespasian.* 

Being  liable  to  evil  from  you  if  I  comply  not  with  a  wish 
which  you  signiiy,  I  am  bound  or  Miffed  by  your  command, 
or  I  lie  under  a  autt/  to  obey  it. 

Command  and  duty  are,  therefore,  correlatiye  terms :  the 
meaning  denoted  by  each  being  implied  or  supposed  by  the 
other.  Wherever  a  duty  lies,  a  conunand  has  been  signified ; 
and  whenever  a  command  is  signified,  a  duty  is  imposed. 

The  evil  which  will  probably  be  incurred  in  case  a  com- 
mand be  disobeyed  or  (^to  use  an  equivalent  expression)  in 
case  a  duty  be  broken,  is  frequently  called  a  sanction.  The 
command  or  the  duty  is  said  to  be  sanctioned  by  the  chance 
of  incurring  the  evil.  Some  sanctions  are  culed  punish- 
ments. 

Paley,  in  his  analysis  of  the  term  obligation^  lays  much 
stress  upon  tlie  violence  of  the  motive  to  compliance.  Ilis 
meaning  appears  to  be  that,  unless  the  motive  to  compliance 
be  violent  or  intemey  the  expression  of  a  wish  is  not  a  com- 
mandy  nor  does  it  place  the  person  to  whom  it  is  directed 
under  a  duty. 

But  in  truth  the  magnitude  of  the  eventual  evil,  and 
the  magnitude  of  the  chance  of  incurring  it,  are  foreign  to 
the  matter  in  question.  The  greater  the  eventual  eyil, 
and  the  greater  the  chance  of  incurring  it,  the  greater  is  the 
efiicacy  of  the  command,  and  the  greater  is  the  strength  of 
the  obligation.  But  where  there  is  the  smallest  chance  of 
incurring  the  smallest  evil,  the  expression  of  a  wish  amounts 
to  a  command,  and,  therefore,  imposes  a  duty.  The  sanction, 
if  you  will,  is  feeble  or  insufficient;  but  still  there  w  a 
sanction,  and,  therefore,  a  duty  and  a  command. 


*  Of  a  similar  nature  would  be  a  requestor  advice  tendered  by  a 
British  Feoident  to  the  reigning  penvj^v^e  in  a  (so-called)  indepen- 
/lenf  .'tatv  in  Jvdia.—Jt.  C. 


Meaning  of  Command. 

Bf  Locke  and  Bentham,  tlie  tenn  sanctiony  or  enforce- 

iL  cfabeiiencey  is  applied  to  conditional  good  as  well  as 
to  eoniditioiial  evil :  to  reward  as  well  as  to  punishment. 
Bat,  with  all  my  habitual  veneration  for  these  names,  I 
tkink  this  extension  of  the  term  pregnant  with  confusion. 

Rewards  are,  indisputably,  motivei  to  comply  with  the 
inahes  of  others.  But  to  talk  of  commands  and  duties  as 
mmeiicned  or  enforced  by  rewards,  is  surely  a  wide  departure 
from  the  established  meaning  of  the  terms.  If  i/ou  expressed 
a  desire  that  /  should  render  a  service,  and  proffered  a  reward 
as  the  inducement  to  render  it,  you  would  scarcely  be  said 
to  eomtnoHd  the  service,  nor  should  /,  in  ordinary  language, 
be  €bUged  to  render  it. 

If  we  pat  reward  into  the  import  of  the  term  sanction, 
we  must  eimffe  in  a  toilsome  and  probably  unsuccessful 
strugigle  with  me  current  of  ordinary  speech. 

The  ideas  then  comprehended  by  the  term  command  are 
the  following.  1.  A  wish  or  desire  conceived  by  a  rational 
being,  that  another  rational  being  shall  do  or  forbear.  2. 
An  evil  to  proceed  from  the  former,  and  to  be  incurred  by 
the  latter,  in  case  the  latter  comply  not  with  the  wish.  3. 
An  expression  or  intiuialion  of  the  wish  by  words  or  oilier 
»igns. 

It  appears  from  what  has  been  premised,  that  command^ 
dufi/f  and  sanction  are  inseparably  connected  terms:  that 
e«ch  embraces  the  same  ideas  as  the  others,  though  each 
denotes  those  ideas  in  a  peculiar  order  or  series. 

*  A  wish  conceived  W  one,  and  expressed  or  intimated 
to  another,  with  an  evil  to  be  inflicted  and  incurred  in  case 
the  wish  be  disregarded,*  are  signified  directly  and  indirectly 
by  each  of  the  three  expressions.  Each  is  tlie  name  of  the 
same  complex  notion.  But  they  differ  in  this,  tliat  the  word 
^command''  points  directly  and  prominently  to  the  xcUJi  ex- 
pressed bv  the  one;  the  wonl  *  duty  *  to  the  chance  of  meeting 
the  evil  incurred  by  the  other ;  the  word  *  sanction '  to  the 
evil  itself ;  each  expression  referring  less  directly  and  pro- 
minently to  the  remaining  notions. 

To  those  who  are  familiar  with  the  language  of  logicians 
(language  unrivalled  for  brevity,  distinctness,  and  precision), 
I  can  express  my  meaning  accurately  in  a  breath. — Each  of 
the  three  terms  signifies  the  same  notion  ;  but  each  denotes 
a  different  part  of  that  notion,  and  connotes  the  residue. 

Commands  are  of  two  species.  Some  are  laws  or  rules. 
The  others  have  not  acquired  an  appropriate  name,  nor 
is  there  any  short  expression  which  will  mark  them  pre- 
dsely.  I  must,  therefore,  note  them  as  well  as  I  can  by 
the  ambiguous  and  inexpressive  name  of  '  occasional  or  par- 
tieular  commands.*  The  distinction  may,  I  think,  be  stated 
in  the  foUowing  manner. 
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Part  1.  Bj'  everr  command,  the  party  to  whom  it  U 

}!■         oblked  to  do  or  to  forl)ear. 
'  Now  whore  it  obligee  ffeneraliy  to  act*  01 

a  dan,  a  command  is  a  kw  or  rule.    Bat  where  it  ohli^ 
to  a  ipeetfie  act  or  forbeanmce,  or  to  acta  or  forheaiaucea 
"    "      r  individually,  a  commaod  is  occasional  or  par- 


Foi  instance,  if  jou  command  youi  serrant  to  go  on  a 
given  enand,  or  not  to  leave  ;our  house  on  a  given  evening, 
or  to  riae  at  such  an  hour  on  auch  a  morning,  or  to  rise  at 
that  hour  during  the  next  week  or  month,  the  command  is 
occasional  or  particulai.  For  the  act  or  acts  enjoined  or 
forbidden  are  specificallj  det«rminad  or  aatdgned. 

But  if  Tou  command  him  timply  to  rise  at  that  honr,  d  ~ 

M(ia/* 


..t  that  hour  abnays,  or  tiUfurtitr  ordtrt,  it  may  be 

said,  with  propria^,  that  jou  tvr  down  a  rnU  tot  the  nud- 
ance of  jouTserrant a  conduct.  Fornoi^ecificactiaasBiRned 
bv  the  command^  but  the  command  obliges  him  generallf  to 

acts  of  B  determined  clasa. 

If  a  regiment  be  ordered  to  attack  or  defend  a  post,  or  to 
quell  a  riot,  or  to  march  from  their  jireseut  quartern,  the 
command  is  occasionnl  or  particular.  But  an  oraor  to  exer- 
ci:ie  daily  till  further  ordera  would  be  called  a  gmeral  ordpr, 
and  tR^At  be  called  a  rule. 

If  Parliament  prohibited  Himply  tlio  exportation  of  com, 
either  for  a  given  period  or  indefanitely,  it  would  establish  a 
law  or  rule :  a  land  or  tort  of  acta  bei'n^  determined  by  the 
command,  and  acts  of  that  Mnd  or  sort  being  gmrraUy  for- 
bidden. But  an  order  issued  by  Pnrliament  to  meet  an  im- 
pending^ scarcity,  and  stopping  the  exportation  of  com  tJun 
Aipptd  and  in  port,  would  not  be  a  law  or  rule,  though  issued 
by  tiie  sovereign  legislature.  The  order  rc^w'dinff  exclusiveljr 
a  BpeciBedquantityof  com,thenef[ativeacts  or  forbeamnces, 
enjoined  b;  the  command,  would  be  determined  specificallj 
or  individually  by  the  determinate  nature  of  their  subject. 

Again :  An  act  which  is  not  an  offence,  accotding  to  ths 
existing  law,  moves  the  sovereign  to  displeasure :  and,  though 
the  authors  of  the  act  are  legally  innocent  or  unoffending, 
the  sovereign  commands  that  thej  shall  be  punished.  As 
enjoining  a  specific  puniHhment  in  that  specific  case,  and  as 
not  enjoining  generally  acta  or  forbearances  of  a  class,  the 
order  uttered  by  the  sovereign  is  not  a  law  or  rule. 

To  conclude  with  an  Appropriate  example,  judicial  com- 
mand* are  commonly  occasional  or  particular,  although  the 
commands  which  the;  are  calculated  to  enforce  are  commonly 
laws  or  rules. 

For  instance,  the  lawgiver  commands  that  thieves  shall 
be  hanged.  A  specific  theft  and  a  specified  thief  being 
(jiven,  the  judge  commands  tlint  the  thief  ehall  be  hanged, 
^trreeablj  to  ue  command  of  tbe  lawgiver. 
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• 

Now  the  lawgiver  determines  a  class  or  description  of      Lbot. 
acts ;  BTohibits  'acts  of  the  class  generally  and  indefinitely ;  I. 

and  commands^  with  the  like  gefierality,  that  punishment   '  " 

shall  follow  transgression.  The  command  of  the  lawgiver 
i»y  therefore,  a  law  or  rule.  But  the  command  of  the  judge 
ia  ooeasioDal  or  particular.  For  he  orders  a  specific  punish- 
ment, as  the  consequent.'  of  a  specific  ofience. 

The  distinction  immediately  above  stated  and  illustrated 
does  not  indeed  accurately  square  with  established  forms  of 
speech.  For  instance  an  order  by  Parliament  stopping  the 
exportation  of  com  then  in  port,  would  veir  likely  oe  called 
a  law  because  it  wears  the  form  of  law  and  is  issued  by  the 
soTereiffn  legislature.  An  act  of  attainder  deliberately  passed 
by  a  Parliament  with  the  forms  of  legislation  would  probably 
be  called  a  law,  thoujrh  a  similar  order  made  by  a  sovereign 
monarch  without  debberation  or  ceremony  would  be  styled 
an  arbitrary  command.  And  on  the  other  hand  there  are 
many  conunands  issued  by  way  of  delegated  legislation 
which  really  are  laws,  although  not  called  so  bv  common 
language.  »Such  are  various  Orders  in  Council,  Orders  issued 
bv  Public  Departments,  Schemes  of  the  Charity  Conimis- 
sfonors  when  duly  laid  before  Parliament,  Orders  ox 
*  Uules '  made  under  powers  given  in  Acta  of  Parliameut  re- 
lating t4)  Judicial  Proce<hire  or  otherwise  made  in  exerci.se 
of  delegated  legislative  functions. 

According  to  the  line  of  separation  whicli  I  liavo  at- 
t<»mpted  to  describe,  a  law  and  a  imrticiilar  command  are 
diMmguished  thus. — Acts  or  forbearances  of  a  class  are  eu- 
joimnl  geneiMiUy  by  the  fonuer.  Acts  determined  sjyecificalbjj 
are  enjoinea  or  forbidden  by  the  latter. 

A  difierent  line  of  separation  has  Wn  drawn  by  Black-   incorrect 
stone  and  others.    According  to  them,  a  law  and  a  particular  the'Ssunr- 
command  are  distinguished  in  the  follo\\dng  manner. — A  law   UjJ^f^^''"  ''• 
obliges  generally  the  members  of  the  given  community,  or  andothen. 
jN'rHons  of  a  given  class.     A  particular  conmiand  obliges  a 
fingU  person,  or  persons  indivuitutlli/. 

This  is  not  a  correct  account  of  the  distinction. 

Yofyjirtt,  commands  which  oblige  generally  the  members 
of  the  given  community,  or  persons  of  given  classes,  are  not 
alwavs  laws  or  rules. 

'fhus,  in  the  case  already  supposed ;  tliat  in  which  the 
sovereign  commands  that  all  com  actually  shi])ped  for  ex- 
portation be  stopped  and  detained  ;  the  conmiand  is  obliga- 
tory upon  the  whole  community,  but  as  it  obliges  them  only 
to  a  set  of  acts  individually  assigntnl,  it  is  not  a  law. 

And,  seromllf/y  a  command  which  obliges  exclusively 
persons  individuallv  determined,  may  amount,  notwithstand- 
ing, to  a  law  or  rufe. 

For  example,  A  father  may  set  a  rule  to  his  child  or 
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children :  a  guardian,  to  his  ward :  a  master,  to  his  slave 
or  servant.  And  certain  of  God's  lam  were  as  Innding  on 
the  first  man,  as  they  are  binding  at  this  hoar  on  the 
millions  who  have  sprungfirom  his  loins. 

Again  suppose  that  Parliament  creates  and  grants  an 
office,  and  binos  the  grantee  to  services  of  a  0:iven  descrip- 
tion, this  would  be  a  law  established  bv  political  superiors, 
and  yet  exclusively  Innding  a  specined  or  detenninate 
person. 

Laws  established  by  political  superiors,  and  exclusively 
Innding  specified  or  determinate  persons,  are  ^Icd,  in  the 
language  of  the  Roman  jurists,  privUegia,  lliough  that 
name^  like  most  of  the  leading  terms  in  actual  systems  of 
law,  IS  equaUy  applied  to  a  heap  of  heterogeneous  objects.* 

A  law,  properly  so  called,  is  therefore  a  command  which 
obli^  a  person  or  persons;  and  as  distinguished  firom  a 
particular  or  occasional  command,  obligee  generally  to  acts 
or  forbearances  of  a  class. 

Laws  and  other  commands  are  said  to  ]^rooeed  firom 
superiors  and  to  bind  or  oblige  inferiors.  I  will,  therefore, 
analyze  the  meaning  of  those  correlative  expressions ;  and 
will  try  to  strip  them  of  a  certain  mystery,  oy  which  that 
simple  meaning  appears  to  be  obscured. 

Superiority  is  often  synonjinous  with  precedence  or  w- 
ceUence :  as  for  instance  when  we  talk  of  superiors  in  rank, 
wealth  or  virtue. 

But,  taken  with  the  meaning  wherein  I  here  understand 
it,  the  term  superiority  signifies  might :  the  power  of  afiecting 
others  with  evil  or  pain,  and  of  forcing  them,  through  fear 
of  that  evil,  to  fashion  their  conduct  to  one's  wishes. 

For  example,  God  is  emphatically  the  superior  of  Man. 
For  his  power  of  affecting  us  with  pain,  and  of  forcing  us 
to  comply  with  his  will,  is  unbounded  and  resistless. 

To  a  mnited  extent,  the  Sovereign  One  or  Number  is  the 
superior  of  the  subject  or  citizen :  the  master,  of  the  slave 
or  servant:  the  &tner,  of  the  child. 

In  short,  whoever  can  oblige  another  to  comply  with  his 
wishes,  is  the  superior  of  that  other,  so  far  as  the  ability 
roaches :  That  other  being,  to  the  same  extent,  the  inferior. 

The  might  or  superiority  of  God,  is  simple  or  absolute. 
But  in  all  or  most  cases  of  human  superionty,  the  relation 


•  Where  a  privilegium  merely  imposes  a  duty,  it  exclusively 
obliges  a  determinate  person  or  persons.  But  ivhere  a  privilegium 
confers  a  right,  and  the  right  conferro<l  avails  again$t  the  world  at 
large,  the  law  is  privilegium  as  viewed  from  a  certain  aspect,  bat  is 
also  a  general  law  as  viewed  from  another  aspect.  In  respect  of  the 
right  conferred,  the  law  exclusively  regards  a  determinate  person, 
and,  therefore,  u privilegium.  In  respeit  of  the  duty  imposed,  and 
corresponding  to  the  right  conferred,  the  law  regards  generally  th« 
members  of  the  entire  communitv. 
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of  superior  and  inferior,  and  the  relation  of  inferior  and 
f  apenor,  are  reciprocaL  The  party  who  is  the  superior  as 
viewed  from  one  aspect,  is  the  inferior  as  viewed  from 
another. 

For  example.  To  an  indefinite,  though  limited  extent,  the 
monarch  is  tne  superior  of  the  governed :  his  power  heing 
commonly  sufficient  to  enforce  compliance  with  his  wilL 
Bat  the  governed,  collectively  or  in  mass,  are  also  the  su- 
perior of  the  monarch :  who  is  checked  in  the  ahuse  of  his 
miffht  hy  his  fear  of  exciting  their  anger ;  and  of  rousing  to 
active  resistance  the  might  which  slumbers  in  the  multitude. 

A  member  of  a  sovereign  assembly  is  the  superior  of  the 
judge :  the  judge  beinff  £)und  hj  the  law  which  proceeds 
from  that  sovereign  body.  But,  m  his  character  of  citizen 
or  subject,  he  is  die  inferior  of  the  judge :  the  judge  being 
the  wiitiiaf^r  of  the  law,  and  armed  with  the  power  of  en- 
forcing it. 

It  appears,  then,  that  the  term  mperiority  (like  the  terms 
duty  tM  Bonciion)  is  implied  by  the  term  command:  and 
therefore  '  that  latc$  emanate  friim  mperiors  *  is  an  identical 
proposition.  The  meaning  which  it  afleets  to  impart  is 
contained  in  its  subject. 

I  must  now  advert  to  certain  objects  improperly  called 
laws,  not  beinjic  commands,  which  may  nevertheless  be  pro- 
perly included  witliin  the  pronnce  of  jurisprudence : 
namely : — 

1.  Acts  on  the  part  of  legislatures  to  e,rplam  positive 
law.  Working  no  change  in  the  actual  duties  of  the  go- 
verned, but  simply  declarin^f  what  thoi-e  duties  are,  they 
are  not  commands,  but,  to  borrow  an  expression  from  the 
writers  on  Roman  law,  acts  of  authentic  interpretation. 
And  although  they  are  not  laics  properly  so  called,  they  are 
so  intimately  connected  with  positive  law  as  to  come  within 
the  province  of  jurisprudence. 

It  often,  indeed,  happens  (as  I  shall  phow  in  the  proper 
place),  that  laws  declarator)'  in  name  are  imperative  in  eHect : 
Legislative,  like  judicial  interpretation,  being  frequently  de- 
ceptive ;  and  establishing  new  law,  under  guise  of  expounding 
the  old. 

2.  Laws  to  repeal  laws,  and  to  release  from  existing 
duties.  In  so  far  as  they  release  from  duties  imposed  by 
existing  laws,  they  are  not  commands,  but  revoaitions  of 
commands.     Tliese  are  often  named  ^  pemiisHivo  '  laws. 

llemotely  and  indirectly,  indeed,  permissive  laws  are 
often  or  always  imperative.  For  the  parties  released  from 
duties  are  restored  to  liberties  or  rights :  and  duties  answer- 
ing those  rights  are,  therefore,  created  or  revived. 

But  this  is  a  matter  which  I  shall  examine  with  exact- 
nete,  when  I  analyze  the  expressions  Megal  right,'  ^pemiis- 
aion  hy  the  sovereign  or  state,*  and  *  civil  or  political  uberty.' 
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3.  Imperfect  laws,  or  Uws  of  imperfect  obligation. 
An  imperfect  law  ^with  the  mdw  wherein  the  twm  is 
used  bfthe  HomanjunBts)ia  b  law  which  want*  a  suiction, 
and  which,  tberefure,  is  not  binding.  A  law  declaring  that 
cert^n  aet«  are  ciimea,  but  annenng  no  puniahment  to  the 
conunisnon  of  acts  of  the  clasa,  is  the  sunplest  and  moat 
obriouB  example.  An  imperfect  law  is  not  so  properlj  a 
law,  as  coonsel,  or  exhortation,  addreeeed  bj  a  superior  to 
inferiors. 

Examples  of  imperfect  lawa  are  cited  by  tlie  Roman 
junsta.  But  wMi  USUI  England,  laws  professedly  imperative 
are  alwrn  (I  believe)  perfect  or  obugatwr.  Wbere  the 
i'^'«i'  legislature  amcta  to  command,  Uie  ^iglish  tribonala 
not  nmmsonaUj  joeeume  that  the  legialature  exacts  obedi- 
ence. Asdj  if  no  apeaflo  sanclioD  be  annexed  to  a  given 
law,  a  sanction  ia  supplied  l»the  courts  of  Justice,  a^reeaUy 
to  a  geneisl  maxim  which  oDtuns  in  cases  of  the  kind. 

Many  of  the  writers  on  (norob,  and  on  the  so  called 
laid  of  nature,  have  annexed  a  dinerent  moaning'  to  the 
tenn  imptrfect.  Speaking  of  imperfect  obligationB,  they 
commonly  mean  duties  which  are  not  If  gal:  duties  imposed 
by  coimuands  of  God,  or  duties  imposed  by  positire  morality, 
BS  contTadistinguished  to  duties  imposed  by  positive  law. 
.\n  imperfect  obligation,  in  the  F«DBe  of  the  Homan  jurists, 
is  exactly  equivalent  to  no  obligation  at  all.  For  the  term 
impeiffcl  denotes  simply  that  the  law  wants  the  sanction 
appropriate  to  laws  of  the  kind.  An  imperfect  obligation 
in  the  other  meaning  of  the  expreesion  is  a  religious  or  a 
moral  obligation. 

The  laws  (improporly  so  called)  which  I  have  here  lastly 
,  enumerated,  are  (I  think)  the  onl;  laws  which  sie  not  com- 
'  mauds,  and  which  yet  may  be  properly  included  within  the 
province  of  juriaprudenoe,  But  Ihouch  these,  with  the  so 
called  lawa  set  by  opinion  and  the  objects  metaphorically 
termed  laws,  are  the  only  laws  which  reaiiy  are  not  com- 
mands, there  are  certain  laws  (properly  so  called)  which 
may  won  not  imperative.  I  subjoin  a  few  remarks  upon  laws 
of  this  dubious  character. 

First  it  may  be  said  that  there  are  lain  which  mtrdy 
cnate  rightt;  And,  seeing  that  every  command  impoaee  a 
duly,  laws  of  this  nature  are  not  imneiative. 

But,  as  I  have  intimated  alreaay,  and  shall  show  com- 

'  '  'y  hereafter^  there  are  no  laws  merely  creating  righti. 

I  are  laws,  it  ia  true,  which  merely  create  dvtitt :  duties 

t  correlfltinii  with  correlative  rights,  and  which  therefore 

may  be  styled  lAtdute.    llut  eveiy  law  really  conferring  a 

right,  imposes  expressly  or  tacitly  a  relative  duty,  or  a  du^ 

correlating  with  the  right.    This  will  more  clearly  appear 

when  I  come  hereafter  to  analyze  the  expression  '  rights.' 

Secondly,  according  to  an  opinion  miich  I  must  notice 
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imeidentaUy  bere,  though  the  subject  to  which  it  relates  will       Lmcr. 
be  nested  directly  hereafter,  customary  laws  are  an  exception  I. 

to  the  proposition  *  that  laws  are  a  species  of  commands.'        ^'—    •    """ 

Bv  many  of  the  admirers  of  customary  laws  (and,  es-  iJjJi^*'^ 
peciaUr,  of  their  German  admirers)  they  are  thought  to 
oblige  legallv  (independently  of  the  sovereign  or  state)  be- 
amss  the  cTtizens  or  subjects  have  observed  or  kept  them. 
Agreeably  to  this  oj>inion,  they  are  positive  law  (or  law, 
■txictly  so  called)  inasmuch  as  they  are  enforced  by  the 
courts  of  justice :  But  exist  as  positive  law  by  the  sponta- 
neous adoption  of  the  governed,  and  not  by  position  or 
eetabUahment  on  the  part  of  political  superiors.  And,  con- 
sequently, customaiy  laws,  considered  as  positive  law,  are 
not  laws  or  rules  properly  so  called. 

An  opinion  less  mysterious,  but  somewhat  allied  to  this, 
u  not  uncommonly  held  by  the  adverse  party  which  is 
strongly  opposed  to  customaiy  law ;  and  to  all  law  made 
judicially,  or  in  the  way  of  judicial  legislation.  According 
to  the  latter  opinion,  aU  iuage-made  law  is  purely  the  crea- 
ture of  the  iud^s  by  whom  it  is  establii«}ied  immediately. 
To  suppose  that  it  spe&ks  the  legislative  will  of  the  sovereign, 
i»  one  of  the  foolish  or  knavish ^fia/w  witli  whicli  lawyers, 
in  every  age  and  nation,  have  perplexed  the  simplest  truths. 
It  can  eat*ily  be  shown  that  each  of  tliese  opinioDS  is 
;rroundle«s :  that  customary  law  is  imjierative  in  the  prtiiwr 
^iirnitlcation  of  the  term ;  and  tliat  all  judge-made  taw  is 
the  creature  of  the  sovereign  or  state. 

At  its  origin,  a  custom  is  a  rule  of  conduct  which  the 
^r«»vemed  obnen-e  spontaneous! v,  or  not  in  pursuance  of  a  law 
K?t  by  a  political  superior.  Tfiu  custom  is  transmuted  into 
positive  law  when  it  is  adopted  as  sucli,  either  by  being 
expressly  embodied  in  statutes  promulgated  by  the  sovereign 
authority,  or  implicitly  by  decisions  of  the  courts  of  justice 
which  are  enforced  bv  the  power  of  the  state. 

For  the  legal  rule  introduced  by  a  judicial  decision 
(whether  suggested  by  custom  or  not  j  is  in  efl'ect  legislation 
by  the  sovereign.  A  subordinate  or  subject  judge  is  merely 
a  minister.  The  rules  which  he  makes  derive  their  legal 
force  from  authority  given  by  the  state :  an  authority  which 
the  state  may  confer  expressly,  but  which  it  commonly  im- 
parts in  the  way  of  acquiescence. 

The  opinion  of  the  party  which  abhors  judge-made  laws, 
springs  from  their  inaaef[uate  conception  of  the  nature  of 
commands. 

Like  other  significations  of  desin\  a  command  is  ex- 
press or  tacit.  If  the  denire  be  signili(>d  bv  ironh  (written 
or  spoken),  the  command  is  ex]>ress.  If  tlie  desire  be 
sigmlied  by  conduct  (or  by  any  signs  of  desire  which  are 
not  words),  the  command  is  tacit. 

Now  when  customs  are  turned  into  legal  ndes  by  deci- 
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NoDt  of  subject  judg«s,  the  legal  ralcB  which  emei^  &om 
the  cuetomB  nre  tacit  eommutdg  of  the  eovereign  leguJature. 
The  atate,  which  ia  able  to  abolith,  permita  its  minietera  to 
enforce  them :  and  it  therefore  aigmnee  ita  pleaeuM,  W  that 
it8  Toluntaiy  acqiiieKence, '  that  thej  ehall  serve  u  A  law  to 
the  ffOTemed.' 

It  appean  then  that  the  poutive  taw  Billed  ciutomary 
u  well  as  all  positive  law  made  judiciaUj,  is  established  t^ 
the  state  directly  or  circuitouslv,  and  therefoie  is  impo-R- 
tive:  although  it  is  true  that  law  made  iudiciallj  and  law 
made  bj  statute  are  distinguished  hj  wewhW  differences ; 
and  into  the  nature  and  leaaons  oftheselsnall  inquire  her»< 

I  assome,  then,  that  the  only  laws  which  are  not  im- 
peratire,  and  which  belong  to  the  aubject-matlar.of  juri«- 
pnidenee,  are  the  following: — 1.  Decluatorj  laws,  or  laws 
eiplaining  the  import  of  existing  positive  law.  2.  Laws 
abrogating  or  repealing  existing  positive  law.  3.  Imperfect 
laws,  or  laws  of  imperfect  oblifretion  (with  the  Bense  wherein 
the  eipreaaion  is  used  bj  the  Itoman  jurists). 

But  the  space  occupied  in  the  science  hy  these  improper 
laws  is  compniatively  narrow  and  insignificant.  AccordinglVf 
although  I  shall  take  tbom  into  account  so  oRen  as  I  reler 
to  them  directly,  I  shall  tluow  them  out  of  sccount  on 
other  occasions.  Or,  in  other  words,  I  shall  limit  the  term 
law  to  laws  which  are  imperative,  nnlcBS  I  extend  it  ex- 
preaslf  to  laws  which  are  not. 


LECTURE  II. 


^'Ti*'  II.— Ha  VINO  stated  theeseentisls  of  a  lawori-olo  (taken 

with  the  largest  signification  which  can  be  given  to  the 
ienaproprrlyj,  I  now  proceed,  according  to  the  purpose  and 
method  above  sketched  out,  to  distinguish  the  ■characters 
of  the  four  different  kinds  or  classes  of  laws  (propeilv  and 
improperly  so  called)  in  the  order  enumerated  on  p.  7  above, 
(WTbeniviBe  (a)  The  Divine  laws,  or  the  laws  of  God,  are  laws  set 
fi^i^'oud.  by  Ood  to  his  human  creatures.  As  I  have  intimated 
already,  and  diall  show  more  fully  hereafter,  they  are  laws 
or  rules,  praperlu  so  called. 

As  distinguipbed  from  duties  iniposcd  by  human  laws, 
duties  imposed  by  the  IHvine  laws  luay  be  called  rdigiout 
duiia.     Violations  of  reliBious  duties  vac  stvled  tint. 

As  distinguished  from  sanctions  snnexed  to  human  laws, 
the  sanctions  annexed  to  the  Dinne  laws  may  be  called  re- 
ligiouM  tanct.iont.  They  consist  of  the  e^dls,  or  pains,  which 
we  may  Buffer  here  or  hereafter,  by  the  immediate  appoint^ 
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ment  of  God|  and  as  consequences  of  breaking  his  command-      ^^' 


Of  the  Divine  laws,  or  the  laws  of  God,  some  are  re- 
veaied  or  promulgated,  others  unrevealed.  Those  which  are 
umevealed  aie  not  unfreauently  denoted  by  the  phrases ; 
*  law  of  nature ; ' '  natural  law ; '''  the  law  manifested  to  man 
hw  the  li^t  of  nature  or  reason ; '  *  the  laws,  precepts,  or 
dictates  of  natural  religion.' 

The  revealed  law  of  God,  and  the  portion  of  the  law  of 
Grod  which  is  unreveaied,  are  manifested  to  men  in  different 
ways,  or  by  different  sets  of  signs. 

With  regard  to  the  laws  which  God  is  pleased  to  reveal, 
the  way  wherein  they  are  manifested  is  easily  conceived. 
They  are  excess  commands :  portions  of  the  word  of  God : 
eonunands  signified  to  men  through  the  medium  of  human 
langoaffe ;  ana  uttered  by  God  directly,  or  by  servants  whom 
he  aends  to  announce  them. 

Such  of  the  Divine  laws  as  are  unrevealed  are  laws  set 
hv  God  to  his  human  creatures,  but  not  through  the  medium 
oi  hiunan  language,  or  not  expressly. 

The«e  are  the  only  laws  wiiich  lie  has  sot  to  that  portion 
of  mankind  who  are  excluded  from  the  light  of  Kevelation. 

Thefse  laws  are  binding  upon  us  (who  have  access  to  the 
truths  of  KevelatioDK  in  so  I'ar  as  the  revealed  law  has  left 
our  duties  undetermmed.  For,  though  his  express  declara- 
tions are  the  clearest  evidence  of  his  will,  we  must  look  for 
niany  of  the  duties,  which  God  has  imposed  upon  us,  to 
the  marks  or  signs  of  his  pleasure  which  are  styled  the  lit/ht 
of  nature.  Paley  and  other  divines  have  proved  beyond  a 
doubt,  that  it  was  not  the  puq)ose  of  Revelation  to  disclose 
the  tr/hoie  of  those  dutie«».  Some  we  could  not  know,  with- 
v»ut  the  help  of  Kevt'lation ;  and  these  the  revealed  law  has 
ttated  distinctly  and  precisely.  The  rest  we  may  know,  if 
we  ^ill,  by  the  light  of  nature  or  rea8<m ;  and  these  the 
revealed  law  suppows  or  assmnes*.  It  passes  them  over  in 
silence,  or  with  a  brief  and  incidental  notice. 

But  if  (4od  has  given  us  laws  which  lie  has  not  revealed 
or  promulgated,  how  shall  we  know  them  ?  AVliat  are  those 
Hign.a  of  his  pleasure,  which  we  style  the  lit/ht  of  nature ; 
and  oppose,  dv  that  ligurative  phrase,  to  express  declara- 
tions ol  his  will  ? 

Tlie  hj-potlieses  or  theories  which  attempt  to  resolve  this 
question,  may  be  reduceil,  I  think,  to  two. 

According  to  one  of  them,  there  are  human  actions 
which  all  mankind  approve,  human  actions  which  all  men 
disapprove;  and  th(>t*e  universal  sentiments  arise  at  the 
thought  of  those  actions,  spontant.K)uslv,  instantly,  and  in- 
entaUy.    Being  common  to  all  mankind,  and  inseparable 
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Pakt  I.     from  the  tliouglita  of  tboae  Mtaona,  tluw  taHaxaestlm  an 

S  1.        marlaor  rigiu  of  the  IKvine  pkuure.    "Hiot  are  jvoob  thftt 

'  the  setion*  which  exdte  th<an  an  eigoiiied  oi  fiirbiddeii  bj 

■*■«■■;_  Hie  nctitnde  or  pntvitr  of  humui  conduct,  or  ita  agne- 
IhlJTl"'""'  ment  or  duagreenient  witA  the  Iwn  of  God,  ia  iiubuitJy 
infund  &om  these  sentiniente,  without  the  poadlnlity  of 
tniatake.  He  has  resolved  that  our  hMpineM  shall  d^end 
on  oar  keening  his  commandTnenta;  and  it  maaiftaUf  con- 
aiata  with  hia  manifest  wiadom  and  eoodiMea,  that  we  ahouU 
know  them  prompUj  and  certainlj.  Aocoidii^ly,  ha  has 
not  coramitted  ua  to  the  guidance  of  our  alow  and  ftlliUe 
naaon.  He  haa  wiselj  ^owed  ua  with  faeUnf/tf  which 
wan  ua  at  erei;  atep ;  and  piuraue  ua,  with  their  imporla- 
nate  re^oachee,  when  we  wander  from  the  path  wF  our 

Theae  simple  or  jiucnitKlile  feelinga  have  been  oompand 
to  thoae  which  we  derive  from  the  outward  sensea,  and 
have  been  referred  to  a  peculiar  faculty  called  the  morai 
letue:  though,  admitting  that  the  feehngi  exist,  and  are 
proob  of  the  Difine  pleasure,  I  aui  unable  to  discover  the 
analogy  which  suffgeeted  the  compariaoD  and  the  name. 
The  objects  or  appearances  which  properly  are  peiceived 
througa  the  senses,  are  perceived  iouuediatelj,  or  without  an 
inference  of  the  understanding.  According  to  the  hypo- 
theeis  which  I  have  briefly  stated  or  suggested,  there  is 
always  an  inference  of  the  understanding,  thou^  the  in- 
lereuce  is  short  and  iuevitable.  From  feelings  iriiich  arise 
within  us  when  we  think  of  certain  actions,  we  infer  that 
those  actions  are  enjoined  or  forbidden  by  the  Dei^. 

The  hypothesis  of  a  monU  teiut  lias  been  ezpraaaed  by 
various  terms ;  by  the  term  common  tente  in  relation  to  man- 
kind in  general ;  contcit  net  in  relation  to  the  individual. 
And  the  laws  of  Uod  to  which  these  feelinga  ate  supposed 
to  be  the  index  have  been  styled  innate  jwctical  principlee. 
•the  aumrj  ut         According  to  the  other  of  the  adverse  theories  or  hypo- 
JS^""  "*  Iheeea,  the  laws  of  God,  which  are  not  revealed  or  promul- 
gated, must  be  gathered  by  man  from  the  jfoodnees  of  God, 
and  from   the   tendencies   of  human   actions.      In   other 
words,  the  benevolence  of  God,  with  the  principle  of  genenl 
utility,  is  our  only  ind^x  or  fcaide  to  his  uurevnled  Iaw. 
A  b,ict  •nm-  God  designs  the  lisppineM  of  all  his  sentient  creatures. 

aSn  (rf*"      Some  human  actions  forward  that  benevolent  parpoee,  or 
■"■"r.  their  tendencies  ore  bencticent  or  useful.    Other  hnmau  ac- 

tions are  adverse  to  that  purpose,  or  th^r  tendencies  are 
mischievous  or  pernicious.  The  former,  as  promoting  hia 
purpose,  Ged  has  eoioincd.  The  latter,  as  opposed  to  his 
purpose,  Qod  haa  forbidden.  He  has  given  ue  the  fitcnlty 
of  observing ;  of  remembering ;  of  reasoning :  and,  by  duly 
applying  those  facoltiee,  we  may  collect  the  tendenoiM  of 
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our  ftctioofl.    Ejiowiiig  the  tendencies  of  our  actions;  and       Lbot. 
kDowing  his  benevolent  puipoee,  we  know  his  tacit  com-         H* 
mAnds.  ^       '■^ 

Such  is  a  brief  summary  of  this  celebrated  theory.  I  Tbefoiiow 
should  wander  to  a  measureless  distance  from  the  main  pur-  of  uufrial 
po«e  of  my  lectures,  if  I  stated  all  the  explanations  with  m«nr  brtoc 
which  that  summary  must  be  received.    But,  to  obviate  the   *'*'"^**®^ 

frinnpal  misconceptions  to  which  the  theory  is  obnoxious, 
wiU  subjoin  as  many  of  those  explanations  as  my  purpose 
mad  limits  will  admit. 

The  theory  is  this. Inasmuch  as  the  goodness  of 

God  is  boundless  and  impartial,  he  designs  tiie  greatest 
happiness  of  all  his  sentient  creatures.  From  the  tenden- 
ci«9i  of  human  actions  to  increase  or  diminish  the  aggregate 
of  human  enjoyments,  we  may  infer  the  laws  which  he 
haa  given,  but  has  not  expressed  or  revealed. 

N'ow  the  tendency  of  a  human  action  thus  understood  ti«  true  u 
is  the  whole  of  its  tendency:  the  sum  of  its  probable  con-  bumm'* 
sequences,  remote  and  collateral,  as  well  as  direct,  in  so  far  action,  and 
as  tliey  may  influence  the  general  happiness.  of  tbat^en 

Tr\'ing  to  collect  its  tendency  (as  thus  understood),  we  **®"*J^- 
must  not  consider  the  action  as  if  it  were  shujle  and  iimi- 
lated^  but  must  look  at  the  cIom  nf  actions  to  which  it 
belongs.  The  question  is  this : — If  acts  of  the  class  were 
yeneraUy  done,  or  generally  forborne  or  omitted,  what  would 
be  the  probable  eliect  on  tho  gfoeral  happiness  or  ;rood  ? 

Considered  bv  itself,  a  luisfhifvous  act  mav  soeiu  to  bo 
useful  or  hamiU»ss.  Considered  bv  itself,  a  useful  act  may 
t»eeni  to  be  pernicious. 

For  example,  If  a  poor  man  steal  a  handful  fruin  the 
heap  of  his  nch  neighwur,  the  act,  oonsidorrd  l)y  itM*lf,  is 
hanuless  or  positively  goo<i.  One  man's  poverty  is  assuaged 
with  the  superfluous  wealth  of  another. 

But  suppose  that  thefts  were  general  (or  that  tho  useful 
right  of  proiHjrty  were  open  to  frequent  invasions),  and 
mark  the  n*sult. 

Without  securitv  for  property,  there  were  no  induce- 
mt-nt  to  save.  Without  hai)itiial  Niviug  on  the  part  of 
proprietors,  there  were  no  accumulation  of  capital.  With- 
out acrumulatiun  of  capital,  there  were  no  fund  for  the 
imyment  of  wages,  no  division  o{  labour,  no  elabomte  and 
fiistly  niarhimfs :  there  were  none  of  thos«»  helps  to  labour 
which  augment  its  prmlurtive  power,  an<l,  therefore,  luultiply 
the  enir>vnieuts  of  even'  individual  in  the  roniniunitv.  I'nj- 
qut-nt  invasions  of  proiwrty  would  bring  the  rich  to  poverty, 
and  aggravate  the  povertv  of  the  poor. 

.Vg.iin:  If  I  evade  tfiti  payuient  of  a  tax  imposed  by  a 
guo*l  government,  th«*  sntcijir  ^fleets  i>f  the  niist^hievous  for- 
t  earaiice  ar^f  indij*i>utablv  u.-vful.     l''t>r  the  money  which   I 

Km  » 

uuuuly  withhold  w  convenient  to  myj^elfj  and,  ccmiMired 
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with  the  bulk  of  the  public  Kvenue,  is  a  quontdtj  too  mull 
to  be  miMed.  But  the  itgulftr  pciTiaeiDt  of  t&xee  U  necefr- 
ssrj  to  the  eziateiice  of  the  govamment.  And  I,  and  the 
rest  of  the  community,  enjoy  the  aecurity  -whicli  it  givee, 
becuue  the  payment  of  t«iee  is  nnl;  ended. 

In  the  cuea  now  Buppoeed,  the  set  or  omiaaion  is  good, 
connderod  ss  single  or  intulatcd ;  but,  conddered  with  the 
te«t  of  ita  dau,  u  evil.  In  other  cues,  an  act  oi  omisiioii 
iaeril,  conmdei^d  as  nnfjle  or  insulated;  but,  considered 
irith  the  leat  of  ita  daaa,  u  good. 

For  ezam^e,  A  puiuthnien^  as  a  eoUtary  fiut,  is  an 
enl :  the  pain  inflicted  on  the  criminal  being  added  to  the 
mUchief  of  the  crime.     But,  eonsidared  aa  part  of  a  eyatem, 
it  is  useful  or  beneficent.      By  a  doien  or  score 
.    ,  nts,  thousands  of  crimee  are  prevented.     With 

the  sufferings  of  the  guilty  few,  the, security  of  the  many  is 
purchased.  By  the  lopping  of  a  peccant  member,  the  body 
IB  saved  &om  decaj. 
I  If  the  tendencies  of  actions  considered  in  the  liaht  above 
\  montioued  be  the  index  to  the  will  of  Ood,  it  foUowa  that 
most  of  his  commands  are  cenersJ  or  universal.  The  useful 
acts  which  he  enjoins,  and  the  pernicious  acts  which  he 
prohibits,  he  eujoms  or  prohibits,  for  the  most  part,  not 
singly,  but  by  classes:  not  by  commands  which  are  par- 
ticular, or  directed  to  inauUtod  cases ;  but  by  laws  or  nilea 
which  are  general,  and  commonly  inflexible. 

For  example.  Certain  acts  are  permcious,  considered  as 
a  class:  while  such  are  the  motives  or  inducements  to  the 
commission  of  acts  of  the  class,  that  unless  we  were  deter- 
mined to  forbearance  by  the  fear  of  punishment,  they  voatd 
be  frequently  committed.  If  we  combine  these  iota  with 
the  wisdom  and  goodness  of  God,  we  must  infer  that  he 
forbids  such  acts  ^skhmtt  exception.  In  the  tenth,  or  the 
hundredth  case,  the  act  might  be  useful :  in  the  nine,  or  the 
ninety  and  nine,  the  act  would  be  pernicious.  If  the  act  were 
permitted  or  tolerated  in  the  rare  and  anomalous  case,  the 
motivee  to  forbear  in  the  others  would  be  weakened  or 
destroyed.  In  the  hurry  and  tumult  of  action  it  ia  hard 
to  dis'tiimiish  jusUy.  To  grasp  at  present  enjoyment,  and 
to  turn  from  present  unensiness,  is  the  habitual  inctinatiou 
of  us  all.  And  thus,  through  the  weakness  of  our  judg- 
ments, and  the  more  dangerous  injinnity  of  our  wills,  we 
should  frequently  t/retch  the  exception  to  cases  embraced 
by  the  rule. 

Oonsequentiv,  where  acts,  considered  as  a  class,  are 
useful  or  pernicious,  we  must  conclude  that  he  enjoina  or 
forbids  them,  and  by  a  rule  which  probablv  ia  inflexible. 

Such,  I  my,  is  the  conclusion  at  whicfi  we  must  arrive, 


Theory  of  Utility. 

kinds  of  actions.  To  Bome  useful  acts  we  are  Bufficiently 
prone,  and  from  some  mischievous  acts  sufficiently  averse, 
without  the  motives  which  are  presented  to  the  will  by  a 
LiwgiTer.  Motives  natural  or  spontaneous  impel  us  to 
action  in  the  one  case,  and  hold  us  to  forbearance  in  the 
other.  In  the  language  of  Mr.  Locke, '  The  mischievous 
omission  or  action  would  bring  do^-n  evils  upon  us,  which 
are  its  natural  products  or  consequences ;  and  which,  as 
natural  inconveniences,  operate  icithout  a  latc.^ 

Now,  if  the  ordinary  measure  or  test  for  trying  the  ten- 
dencies of  our  actions  be  that  above  explained,  the  most 
mirent  and  specious  of  the  objections  wnich  are  made  to 
the  theory  otutiUty,  is  founded  in  gross  mistake,  and  is 
open  to  tnumphant  refutation. 

That  objection  may  be  stated  thus : 
'  Pleasure  and  pain  (or  good  and  evil)  are  inseparably 
connected.    Every  act  and  forbearance  is  followed   by 
batJk:  immediately  or  remotelv,  to  ourselves  or  to  our 
feUow-ereatures. 

*  Consequently,  if  wo  shape  our  conduct  justly  to  the 
principle  of  general  utility,  ever>'  election  which  we  make 
net  ween  doing  or  forbearing  from  an  act  will  be  preceded 
bv  the  following  process.  I'trst :  We  shall  conjecture 
tfte  consequences  ot  the  act,  and  also  the  consequences  of 
the  forbearance.  Secondbf :  Wo  shall  compare  the  con- 
sequences of  the  act  with  the  consequences  of  the  for- 
bearance, and  determine  the  balance  of  advantage. 

*  Now  suppose  we  actually  trie<l  tliis  process  before 
arriving  at  our  resolvi»s.  Mark  the  absurd  and  mischievous 
erttTt*  which  would  inevitably  follow. 

*  (tenerally  speaking,  the  period  alloweil  for  deliberation 
is  brief:  and  to  lengthen  deliberation  beyond  that  limited 
peril k1  is  equivalent  to  forbearance  or  omission.  Con- 
sequently, if  we  perfonued  this  process  completely,  we 
should  often  defeat  its  purpose.  But  fet»linjc  the  necessity 
of  resolving  promptly,  we  should  vof  perfonu  the  i)r<)cess 
completelv  or  correctly.  We  should  guess  or  conjecture 
hastily  tte  effects  ol  the  act  and  the  forbearance,  and 
compare  their  resj)ective  eflt^cts  with  e^junl  pn.K*ipitancy. 
<hir  premises  would  be  false  or  imperfect ;  our  conclusions, 
biidly  dtnluced.  linlioiiring  to  adjust  our  conduct  to  the 
principle  of  general  utility,  we  rhould  work  inevitable 
mii^ohief. 

*  And  such  would  be  the  conse<-iuencfS  of  fnlK>wing  the 
jirinciple  of  utility,  though  we  sought  llie  true  and  the  useful 
with  simplicity  and  in  eanie^t.  Kut,  as  we  commonly 
prefer  our  own  interests  to  thos«^  <»f  our  fello\v-<'r**atures, 
and  our  own  imme<Iiate  to  our  own  r«*nnit»*  int»*n*sts,  it  is 
clear  tliat  we  should  warp  the  principle  to  si'llish  and 
hurtful  ends.* 
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Pakt  1.  Soch,  I  belieTe,  is  the  meaniiig  of  thcwe — if  tkir  hkTe  a 

i  !■        meuung — who  object  to  the  prindple  of  utili^  '  u»t  it  is 
'        '  a  dangerouM  prinriple  of  conduct.' 

ttxtwipt  It  has  Met)  said,  in  answer  to  this  objection,  that  it 

S'lwtR^uif   uivolves  a  coutiadiction  in  terms.    Danger  ia  another  name 

oMtruon         for  probabh  mitchitf:  And,  surely,  we  best  airert  the  pro- 

M^iBiro-   )^^  tniechiefs  of  our  conduct,  bj  estimating  its  proMble 

conaequencee.    To  sa;  <  that  tjie  principle  of  u^ty  ie  a 

iangavu*   principle   of  conduct,'   is   to    naj   'that  it   ia 

contiarf  to  utilit;  to  consult  utility.' 

Now,  thou^  this  is  so  brief  and  pidiy  that  I  hMrtily 
wish  it  were  conclusiTe,  I  must  admit  tJiat  it  scared]' 
tonehea  the  objection.    For  the  objection  ai  '    ' 


tt  tonree  and  estimste  the  prooable  effects  of  our  Mit- 
duct;  and  the  argument  ie  that  by  the  attempt  at  calcu- 
lation, which  would  inevitably  fiul,  we  should  fiul  ints  error 
and  Bin,  and  so  deriate  &om  the  principle  of  ntiU^  by 
which  we  professed  to  be  guided.  A  proposition  involTing 
when  fairly  stated  nothing  like  a  contradiction. 

But,  though  this  ia  not  the  refutation,  there  u  a  refu- 
tation. 

And  first,  If  utility  be  our  only  index  to  the  tacit  com- 
'  Hands  of  the  Deitf,  it  is  idle  to  object  its  imperfections. 
We  must  even  m&ke  the  most  of  it. 

If  man  were  endowed  with  a  moral  tetut,  or  in  other 
words  were  gifted  with  b  peculiar  organ  for  acc[uiiing  a 
knowledge  of  the  duties  imposed  upon  him  by  the  Deity,  these 
would  be  subjects  of  immediate  consciousneea,  and  an  attempt 
to  displace  that  invincible  conaciousness  by  the  principle  of 
utility  would  be  impossible,  and  manifestly  absunl.  BuL  if 
we  are  not  gifted  with  that  peculiar  organ,  we  must  gather 
our  duties,  as  best  we  can,  from  the  tendenciee  of  human 
actions ;  or  remain,  at  our  own  peril,  in  ignorance  of  our 

Before  litating  the  trcond  answer  to  the  objection  I 

'  must  observe  that  the  objectors  misunderstand  the  theory 
which  they  impugn.  They  assume  that,  if  we  adjusted  our 
conduct  to'  the  principle  of  general  utility^  erery  election 
which  we  made  between  doing  and  forbearing  from  an  act 
would  be  preceded  by  a  calculation :  by  an  attempt  to  con- 
jecture and  compare  the  respective  probable  consequences  of 
action  and  forbearance. 

And,  granting  their  assumptionj  I  grant  their  inference. 
I  grant  that  the  principle  of  utility  were  a  halting  and 
purblind  guide. 

But  uieir  aseumptian  is  groundless.  For,  accordiiw 
to  that  theoiy,  our  conduct  would  conform  to  rulet  inferred 
from  the  tendencies  of  actions,  but  would  not  be  deter- 
mined by  a  direct  resort  to  the  principle  of  general 
utility.    Utility  would  be  the  test  of  our  conduct  nltiinalely. 
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bat  not  immediiitely:  the  immediate  test  of  the  rules  to 
whidi  our  oonduct  would  confonUy  but  not  the  immediate 
te5t  of  snecific  or  individual  actions.  Our  rules  would  be 
ikakioDea  on  utility ;  our  conduct,  on  our  rules. 

Hie  second  answer  to  the  objection  consists  merely  in 
a  reiteration  of  the  explanations  of  the  theory  already  ad- 
vanced, and  the  deduction  of  some  necessary  conclusions. 

The  whole  tendency  of  an  act, — the  sum  of  its  probable 
resaha  in  all  their  infinite  ramifications, — can  only  be 
nieasared  by  supposing  that  acts  of  the  kind  were  largely 
pnctised,  uid  considering  the  probable  result.  The  total 
M  often  capable  of  a  direct  estimation,  for  which,  if  we  re- 
nid  only  the  individual  act,  there  are  no  certain  data. 
Thna  w«  arrive  at  a  means  for  testing  the  quality  of  the 
individual  act. 

Hie  queation  therefore  is  what  would  be  the  probable 
effect  upon  the  general  happiness  or  good,  if  acts  of  the  class 
w«re  generally  done  or  forborne.  If  the  balance  of  advan- 
tage or  dindvantage  lie  on  the  positive  side,  the  tendency 
of  the  act  is  good :  the  general  happiness  requires  that 
act*  of  the  dan  shall  be  done.  If  it  lie  on  the  negative 
side,  the  tendency  of  the  act  is  bad :  the  general  happiness 
requires  that  act%  of  the  clnw  shall  be  forlx>rne. 

But,  concluding  that  acts  of  the  class  are  useful  or  per- 
nicious, we  are  forced  upon  a  further  inference.  Adv<irting 
to  the  known  -^dsdom  and  the  known  benevolence  of  the 
Ileitv,  we  infer  that  he  enjoins  or  forbids  them  by  a  general 
and  inflexible  rule. 

Such  is  the  inference  at  which  we  inevitably  arrive, 
supposing  that  the  acts  be  such  as  to  call  for  the  intvn'ention 
of  a  lawgiver. 

To  ruin  thus  inferred,  and  lodged  in  the  memory,  oiu* 
conduct  would  conform  immediately  if  it  were  tnily  adjusted 
to  utility. 

\Ve  should  not  therefore,  as  the  objection  supposes,  be 
under  the  necesaiU'  of  pausing  and  calculating  upon  each  act 
or  forbearance.  To  do  so  would  be  su})eriluouH,  inasmuch  as 
the  result  of  that  process  would  be  embodiiKl  in  a  known 
r%de ;  and  mischievous,  inasmuch  as  the  true  result  would 
be  expressed  by  that  nile,  whilst  the  process  would  jjrol>jibly 
be  faulty  if  it  were  done  on  the  spur  of  the  oconsioD.  On 
the  contrary,  the  inferences  suggested  to  our  minds  by  re- 
peated experience  and  oliservation  are  drawn  into  pnn- 
vipltMj  or  comprvsiied  into  maxims ;  and  these  we  carr}*  ulH>ut 
us  ready  for  use,  and  apply  to  individual  cases  prouiptly  or 
without  hesitation. 

This  is  the  main,  tliough  not  the  only  use  of  theory . 
which  i^^norant  and  weak  people  are  in  a  habit  of  oppoting 
t4>  practice. 
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*  Tis  trae  in  theory ;  but,  then,  'tis  &l0e  in  mraeliee^ 
88 j8  Noodle,  with  a  look  of  the  moet  ludicrooB  promnditj. 

But,  with  deference  to  this  worshipful  and  weighty  per- 
sonage, that  which  is  true  in  theory  is  aUo  true  in  practice. 

Seeing  that  a  true  theory  is  a  compendium  of  particular 
truths,  it  is  necessarily  true  as  a]»pli^  to  particular  cases. 
Unless  the  theory  be  true  of  particulars,  and  therefore  true 
in  practice,  it  has  no  trvth  at  all.  Truth  is  always  particular, 
though  kmguage  is  commonly  general.  Unless  the  terms 
of  a  theory  can  be  resolved  into  particular  truths,  the  theory 
is  mere  jargon :  a  coil  of  those  senseless  abstractions  which 
often  ensnare  the  mttructed,  and  betray  the  ignorant. 

They  who  talk  of  a  thing  being  true  in  theory  but  not 
true  in  practice,  mean  (if  they  have  a  meaning)  that  the 
theory  in  question  is  &lse :  that  the  particular  truths  which 
it  concerns  are  treated  imperfectly  or  incorrectly ;  and  that, 
if  applied  in  practice,  it  might  mislead. 

Speaking  then  generally,  human  conduct  is  inevitaUy 
guided  by  rules,  in  the  form,  for  the  most  part,  of  general 
principles  or  maxims. 

The  human  conduct  which  is  sulnect  to  the  Divine  com- 
mands, is  not  only  guided  by  rules,  but  also  by  moral  senti- 
ments associated  with  those  rules. 

If  I  believe  (no  matter  why)  that  acts  of  a  class  or 
description  are  enjoined  or  forbidden  by  the  Deity,  a  senti- 
ment of  approbation  or  disapprobation  is  inseptarablv  con- 
nected in  my  mind  with  the  tnought  or  conception  of  such 
acts.  And  by  this  I  am  urged  to  do,  or  restrained  from 
doing  such  acts,  although  I  advert  not  to  the  reason  in 
which  my  belief  originated,  nor  recal  the  Divine  rule  which 
I  have  inferred  from  that  reason. 

Now,  if  the  reason  in  which  my  belief  originated  be 
the  useful  or  pernicious  tendency  of  acts  of  the  class,  my 
conduct  is  truly  adjusted  to  the  principle  of  general  utility, 
but  not  determined  by  a  direct  reeort  to  it.  It  is  indeed 
guided  remotely  by  calculation :  but,  immediately,  or  at  the 
moment  of  action,  is  determined  by  sentiment ;  a  sentiment 
associated  with  acts  of  the  class,  and  with  the  rule  which  I 
have  inferred  from  their  tendency. 

For  example,  Reasons  which  are  quite  satisfactory,  but 
somewhat  numerous  and  intricate,  convince  me  that  the 
institution  of  property  is  necessary  to  the  general  ^ood. 
Consequently,  1  am  convinced  that  thefls  are  pernicious; 
and  therefore  I  infer  that  the  Deity  forbids  them  by  a 
general  and  inflexible  rule.  But  I  am  not  compelled  to 
repeat  the  train  of  induction  and  reasoning  by  which  I  arrive 
at  this  rule,  before  I  can  know  with  certamty  that  I  should 
forbear  from  taking  your  purse.  Throu^rh  my  previous  habits 
of  thought  and  by  my  education,  a  sentiment  of  aversion  haa 
become  associated  in  my  mind  with  the  thougnt  or  concep- 


>  erodk  the  moral  sentiments  is  not  the  scope  or  pur- 
>f  the  true  theoiy  of  utility.    It  sedcs  to  impress  those 
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tion  of  a  tJuft :  And  I  am  detennined  by  tliat  ready  emotion 
to  keep  mj  fingers  from  your  purse. 

To  thmk  mat  the  theory  oi  utility  would  substitute  cal- 
cnktion  for  aentimenty  is  a  gross  and  flagrant  error :  the 
error  of  a  shallow,  precipitate  understanding,  lie  who 
mffo§tm  calculation  and  sentiment,  opposes  the  rudder  to 
tke  hnese  which  swells  the  sail.  Sentiment  without  cal- 
culation were  blind  and  capricious  \  but  calculation  without 
mt  were  inert. 

To 

sentiments  with  a  just  or  beneficent  direction :  to  free  us  of 
fromrnttteu  likings,  and  from  the  tyranny  of  senseless  anti- 
pathies ;  to  fix  our  love  upon  the  useful,  our  hate  upon  the 
pernicious. 

If,  then,  the  principle  of  utility  were  tlie  presiding  prin- 
ciple of  our  conduct,  our  conduct  would  oe  determined 
immediately  by  Divine  rules,  and  sentiments  associated  with 
those  rules.  And  the  application  of  the  principle  of  utility 
to  particular  cases,  woula  neither  be  attended  by  the  errors, 
nor  followed  by  the  mischiefs,  which  the  current  objection 
in  question  supposes. 

Ikit  tliese  conclusions  (like  most  conclusions)  must  be 
taken  with  limitations. 

There  certainly  are  cases  (of  comparatively  rare  occur- 
rence) wherein  tte  specific  considerations  balance  or  out- 
wei^'-h  the  general :  cases  wliich  (in  the  lanjniajre  of  IJacon) 
are  *  immersed  in  matter : '  cases  perplexed  with  peculiarities 
which  cannot  be  safely  nejrlecteci,  in  short  anomalous  cases. 
Kven  in  these  to  depart  from  the  rule  is  mischievous ;  but 
the  specific  consequences  of  the  resolve  are  so  inij)ortant 
that  the  mischief  of  following  the  rule  may  outwei<rh  the 
mischief  of  breaking  it. 

For  instance  it  is  a  general  inference  from  the  principle 
of  utility,  that  God  commands  obedience  to  established 
Government.  Without  obedience  to  *  the  powers  that  l)e ' 
i^curity  is  weakened,  and  happiness,  as  a  general  rule, 
diminished.  l)isobe<lience  even  to  a  bad  povemnient  is  an 
evil.  Ikit  the  change  from  a  bad  government  to  a  ^^ood  one 
is  an  end  so  important,  that  if  resistance  mil  prohablt/  attain 
thai  emd  the  subjects  are  justified  in  entertaininvr  the  question 
of  resistance.  The  members  of  a  political  soiMcty  who  re- 
volve this  momentous  question  must  dismiss  the  nile  and 
calculate  specific  couMKiuences.  Tliey  nmst  measure  the 
extent  of  tne  mischief  wrought  by  the  actual  government ; 
the  chance  of  getting  a  better  by  resistance ;  the  inevitable 
c^il  of  resistam.'C  whether  it  prosper  or  fail ;  and  the  possible 
gi>xi  which  may  follow  successful  reMstance.  And  upon  a 
calculation  of  these  elements  tliey  n)u^4t  solve  the  question 
to  tite  beht  of  tlieir  know1«Mlun>  nnd  ability. 
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utility  would  be  beset  with  the  difficultaM  whidi  tl 
tion  in  quettion  imputes  to  it  genenllj.  Ute  cftleulatioa 
and  resolve  would  be  a  difficult  ukl  uncertain  procees,  Hid 
one  upon  which  the  wite  and  the  good  and  the  Drove  might 
differ.  A  Milton  or  a  Ilampden  might  aiumate  their 
countrrmea  to  reeietaiice,  a  Ilobbea  or  a  Falkland  would 
counsel  obedience  and  peace. 

But  although  the  principle  of  utility  vould  afford  no 
certain  solution,  the  conunnnity  would  be  fortunate  if  th^ 
opinions  and  sentiments  were  fbrmed  upon  it.  Hie  pre- 
tensions of  each  party  being  referred  to  an  intelligibla 
standard,  would  be  capable  of  abatement  t^  mutual  e~~ 

ceBsions,80th«te  

adherents  of  the  ( 


10  that  compromise  would  be  at  least  poeaible.  Hie 
....  of  the  established  governnient  misht  prefer  innova- 

tdons  which  thej  dUapproved  to  the  niisc£ieii  of  a  violent 
contest  The  partf  aneetii^^  refoim  would  probaUj  accept 
concessions  shdrt  of  their  notions  and  wishes,  rather  than 
insist  in  the  pursuit  of  a  greater  possible  good  through  the 
evils  and  hazards  of  a  war. 

But  if  instead  of  measuring  the  object  by  the  standard  of 
utility,  each  paitj  were  led  by  the  ears  and  appealed  to 
unmeaning  phrases  such  as  '  the  rights  of  mnn,'  *  the  bbcksI 
rights  of  Novereigns,'  'unalienable  liberties,'  'eternal  snd 
immutable  justice,'  'an  oiiginal  contract  or  covenant,'  or 
'  tlie  principles  of  an  invioUble  constitution,'  neither  could 
compare  its  object  with  the  cost  of  a  violent  pursuit,  nor 
would  there  be  room  for  compromise.  The  phrssee  hadng 
□o  meaning,  the  objects  represented  by  them  Rje  of  course 
inmlaahle,  and  must  be  fought  for  '  to  the  bitter  end '  re- 
gardless of  cost. 

It  reitlly  m  important  that  men  should  think  distinctly 
and  apeak  with  a  meaning. 

In  most  of  the  domestic  broils  which  have  agitated 
civilized  communities,  the  result  has  been  determined  or 
seriously  affected  by  the  nature  of  tlie  prevalent  taOt :  by  the 
nature  of  the  topics  or  phrases  which  have  figured  in  the 
war  of  words. 

Take  for  example  the  needless  and  disastrous  war  waged 
by  England  with  tier  American  eolotues.  The  stuped  and 
infuriate  majority  who  rushed  into  that  odious  war,  could 
perceive  and  discourse  of  nothing  but  the  totertiffiUy  of  the 
rootlier  countiy,  and  her  so-called  right  to  tax  her  colonial 
subjects. 

Ilad  the  dominant  opinions  and  sentiments  of  thn  people 
of  l^Dglnnd  been  fashioned  on  the  principle  of  utility,  the 
public  would  havo  asked, —Is  it  tlie  interest  of  Engiand  ' 
insist  upon  her  sovereignty  P     Is  it  her  interest  to  eierc 
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sabjeeto,  and  of  a  trifling  relief  from  the  taxation  which       Leot. 
BOW  oppwiBM  henelfy  ahall  she  drive  those  reluctant  subjects         11. 
to  aasert  their  alleged  independence,  visit  her  own  children    '    '^    *^ 
with  the  evil  of  war^  squander  her  treasures  and  soldiers 
in  tning  to  keep  them  down,  and  desolate  the  very  region 
fram'which  the  revenue  must  be  drawn  ? 

If  theae  and  the  like  considerations  had  determined  the 
pohEe  mind,  the  public  would  have  damned  the  project  of 
tazinff  and  coercing  the  colonies,  and  the  Government 
woiil£  have  abandoned  the  project.  Thus  would  the  ex- 
penses and  miseries  of  the  war  have  been  avoided;  the 
conneetion  of  England  with  America  not  have  been  torn 
aannder;  and  if  thttr  common  interests  had  led  them  to 
dinoWe  it  quietly,  the  relation  of  sovereign  and  subject, 
of  parent  and  child,  would  have  been  followed  by  an  equal, 
hot  intimate  and  lasting  alliance.  For  the  interests  of  the 
two  peoples  coincide,  s^d  the  hostilities,  open  and  covert, 
whicn  still  smoulder  between  them,  are  the  offspring  of  an 
afltipatfay  begotten  of  their  oriprinal  quarrel. 

Such  cooMderations  would  have  swayed  the  mind  of  the 
Kii;rlieh  Parliament  and  public  liad  thev  listened  to  Mr. 
Uurke.  He  asked  them  what  they  would  ^^t  it'  the  })roject 
of  coercion  should  succeed ;  and  implored  them  to  coinparo 
the  advantage  with  the  hazard  and  tne  cost,  l^ut  the  pound 
practical  men  still  insisted  on  the  ritjht\  nnd  siipiciously 
bhook  their  heads  at  him,  as  a  reiiner  and  a  theori.st. 

If  a  serious  difference  shall  arise  betwin^n  ourselves  and 
Canada,  or  if  a  serious  diHerence  shall  arise  between  our- 
f«lvee  and  Ireland ,  an  attempt  will  probably  l)e  made  to  cram 
lu  ^nth  the  name  stuff.  Hut,  such  ai-e  the  mi^'^htv  t^trides 
which  reason  has  taken  in  tlie  intenal,  tliat  I  fiope  wu 
ahall  not  swallow  it  with  tlie  relish  of  our  ^^ood  ancesitors. 
It  will  probably  occur  to  us  to  asik  whether  she  be  worth 
keeping,  and  whether  she  be  worth  keepin<r  at  the  cost  of 
a  war? — I  tJiink  there  is  nothing  romantic  in  the  ho])e 
which  I  now  express;  since  an  admirable  speech  of  Mr. 
Baring,  advii^ing  tne  relinquishment  of  Canada,  was  seem- 
ingly receive<l,  a  few  years  ago,  with  genenil  assent  and 
approbation.  * 

*  This  WIS  published  in  1 83*2.  Since  then  further  advanceD  have 
been  made  towards  the  rational  discussion  of  sucli  quct<tionfl.  In- 
dMd  iiKMi  people  would  now  be  aHhamud  to  diitcuHd  them  without 
at  leant  pnt/eMtina  to  argue  on  ^roundA  of  utility.  The  particulflr 
to^ci  immediately  alxive  refcrretl  to  arc  at  this  time  (1874)  hardly 
agitated,  the  one  because  Canada  m  wlf-rcliant  and  content,  the  other 
becMise  leading;  NtatOHmen  of  lM>th  ]>artiert  areagreetl,  on  thear/^uiiicnt 
ofezpedieno'  ahme,  that  Iri'laniluwortli  keeping  ut  the  cost  of  a  war. 
By  way  of  contract  to  the  principal  topic  diitcu.saed  in  the  t*-xt  may 
be  SQggeaied  the  question  which  aroi«**  nt  the  cummenccmcut  of  the 
mat  war  of  SeceMion  in  Amerira.  Then'  were  not  wantinf^  cne$  or 
uIm  iiioes    The  right  of  Setresnion — ^The  Union  one  and  indivisible 
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Viere  ue,  Hien,  onomaloiu  oueej  uid  to  these  the  maa 

whose  conduct  wan  fkahioned  on  utility,  would  apply  that 

nltimato  principle  inuoediatetv  or  directly.    And  the  appli- 

,  cation  or  the  principle  would  probaUj  be  beset  with  tha 

'   difficulties  which  the  cuirent  objection  in  question  imputes 

to  it  generally. 

But  even  in  these  eases,. the  principle  would  afford  an 
intdligiUe  test,  and  a  likelihood  of  a  just  solution ;  a  pro- 
bability of  discovering  the  conduct  required  by  tha  g«ueial 
good,  and  therefore  required  by  the  commands  of  a  wise 
and  benevolent  Dei^. 

And  the  anomahes,  after  all,  are  comparattTely  few.  In 
the  great  majori^  of  cases,  the  genetal  happineas  requires 
that  raU*  shall  be  obeerved,  and  that  •ni/tm«n<«  nseocuted 
with  rules  shall  be  promptly  obeyed.  If  our  conduct 
were  truly  adjusted  to  the  principle  of  genenl  atili^,  our 
conduct  wouH  Bcjdom  be  aetennined  by  aii  ij  **  ~ 
direct  raaort  to  it 
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Lkitt.  But  herearises  a  difficult  which  is  really  perplexing,  and 

^^y        which  hardly  admits  of  a  complete  solution, 
'  If  the  Divine  laws  must  be  gathered  from  the  tendencies 


ot^Ktloii  u     of  action,  how  can  they  who  are  bound  to  keep  tbem,  know 

Soiitl*"''  °'  *''*"'  *"'' J  •""*  conectft  P 

■Miei.  So  numerous  are  the  elaesea  of  actions  to  which  those 

laws  relate,  that  no  single  mind  can  mark  Uiewhole  of  those 
classes,  and  examine  completely  their  respective  tendencies. 
Besides,  ethical,  like  other  wisdom,  '  cometh  by  oppor- 
tunity of  leisure : '  And  the  many  busied  with  eaniing  the 
means  of  li>ing,  are  unable  to  exnlore  the  field  of  ethics, 
and  to  learn  their  numerous  duties  by  learning  the  tendencies 
of  actions. 

If  the  IHvioe  lavrs  must  he  gathered  from  the  tondencies 
of  actions,  the  ineiitable  concluaiou  ia  abeurd  and  monstrous 
— Ood  has  given  us  laws  which  no  man  can  know  com- 
pletely, and  to  which  the  greet  bulk  of  mankind  haa  scarcely 
the  slightest  access. 

The  considerationa  suggested  by  this  and  the  next  di»- 
course,  may  solve  or  extenuate  this  perplexing  difficulty. 

Hut  there  were  i»ne«  more  rMl  md  impnrtinl.  To  eonflne  wllhin 
lh«  stmles  who  onncd  It  Uielr  nbaminaLlt  domeBlic  inslitution — 
(emucipatioD  vu  an  Brterihoni-liI) :  to  protect  the  tbreslened 
chuinclt  of  cominem  and  nallonal  wealth :  these  were  tha  lira 
<*jecl»  which  tardily  delermined  the  inflexible  putpoae  of  tba 
j*reaident  who  Interpreted  tlia  mind  of  a  great  nation,— R.  C. 
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la  BO  fiff  as  law  and  molality  are  wliat  they  <mght  to  be,       Lbot. 
legal  and  moial  rales  have  been  fiishioned  on  the  principle        HI. 
<n  vtilit^i  or  obtained  by  observation  and  induction  from  the   '       ' 
tendeneies  of  homan  actions.    But  it  is  not  necesaaiy  that  vmxSSma 
all  wbom  they  bind  should  know  or  advert  to  the  process  JJ^^fL^ 
thxoiwh  whicn  they  hare  been  gotten.    If  all  whom  they     ''^^^^ 
bind  ieep  or  observe  them,  the  ehds  to  which  they  exist  are 
aulEeiently  accomplished;  although  many  of  the  persons 
wlio  obecKTve  them  are  unable  to  perceive  their  ends,  and 
ignoiaiit  of  the  method  by  which  they  have  been  constructed 
or  of  the  proofs  by  which  they  are  established. 

AeoGoroing  to  the  theoty  ot  utility,  the  science  of  Ethics 
or  Deontology  (or  the  science  of  Law  and  Morality,  as  they 
tkmiU  be,  or  (mght  to  be)  rests  upon  observation  and  induc- 
tion. The  science  has  been  formed,  through  a  long  succes- 
sion of  ages,  by  many  and  separate  contributions  from  many 
and  separate  discoverers.  No  single  mind  could  explore  the 
whole  of  the  field,  though  each  of  its  numerous  departments 
baa  been  explored  by  numerous  inquirers. 

If  positive  law  and  morality  were  exactly  fashioned  to 
utility,  all  its  constituent  rttie$  miglit  be  known  by  all  or 
niofrt.  But  all  the  numerous  rensonSf  upon  which  tne  sys- 
tem would  rest,  could  scarcely  be  compassed  by  any :  while 
most  must  limit  their  inquiries  to  a  few  of  those  numerous 
rensiins.  Many  of  the  rules  of  conduct  actually  obsened 
or  admitted  would  be  taken  even  by  the  most  instructed 
on  authority,  testimony,  or  trust,  and  a  larpro  number  of  the 
leM  instructed,  -without  an  attempt  to  examine  the  reasons, 
must  receive  the  whole  of  the  rules  from  the  teaching  an<l 
ex%nipTe  of  others. 

But  this  inconvenience  is  not  peculiar  to  law  and  mo- 
rality.    It  extends  to  all  the  sciences,  and  to  all  the  arts. 

Aany  conclusions  of  mathematics  applied  to  natuml 
phenomena  are  doubtless  believed  on  authonty  or  testimony 
oy  deep  and  searching  mathematicians;  ami  of  the  thou- 
sands who  apply  arithmetic  to  daily  and  hourly  use,  not 
one  in  a  hunarea  knows  or  surmises  the  reasons  upon  which 
its  rules  are  founded.  Of  the  millions  who  till  the  earth 
and  ply  the  various  handicrafts,  few  are  acquainted  with 
the  grounds  of  their  homely  but  important  arts,  though 
these  arts  are  generally  practised  with  ])assable  expertness 
and  success.  The  greatest  part  of  any  man*8  knowledge 
consists  of  re$ults  gotten  by  the  researches  of  others,  and 
taken  by  himself  upon  tettimony. 

Ancl  in  many  departments  of  science  we  may  safely  rely 
upon  testimony :  though  the  knowledge  which  we  thus  ob- 
tain is  less  satisfactory  than  that  which  we  win  for  our^ 
ielvea  by  direct  examination  of  the  proofs. 

In  the  mathematical  and  physical  sciences,  and  in  the  arta 
which  are  founded  upon  them,  we  may  commonly  trust  the 
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Fabt  I,     tMnclnrioiu  which  we  teke  upon  uithoritjr.    F<r  &e  kdepts 
$  1^        in  these  adeocet  and  uta  agree  in  many  of  tiior  mMtim- 

" — ■ '  portant  reaulta,  and  are  at  least  ftee  from  any  temptation  to 

oeceiTe  the  ignonnt. 

amilT  diffeiMit  with  tl , _ 

, . —legislation, 

politics,  and  ptmtioal  economy — nearij  related  to  ethics. 
Those  who  hare  inquired,  ot  aflteted  to  inqoin  into  ethics, 
have  ttoAj  been  impiutial,  and  therefon  hB*e  diffisted  in 
their  Teeults.  Sinister  inlereeta,  and  prejudicee  thence  aris- 
ing, have  mads  tliem  advocatea  rather  than  inqniroTa. 
Instead  of  flzamioing  the  eridmee  and  honestly  pursuing  its 
consequences,  most  of  them  have  hunted  for  atgnments  in 
fitTour  of  givai  coneluaions,  and  han  neglected  or  purposelj 
eutntreaoea  the  unbending  and  Incommoffious  oonaideiations 
which  pointed  at  oppodte  inferences. 

Now  how  can  the  hulk  of  manMnd,  who  have  little 
opportunity  for  research,  compare  the  respective  merits  of 
tlieae  viuyinB;  and  hostile  opinions?  Here,  testimony  is  not 
to  be  trusted.  There  is  Dot  that  amcvrraux  or  agrerment 
of  numerom  and  impartial  inqatrtrt,  to  which  the  most  cau- 
tious end  erect  undetstandii^  reaJdily  and  wisely  defers. 
The  multitude,  aniioualy  busied  with  the  means  of  earning 
aprecarioua  livelihood,  are  debarred  from  every  opportunity 
of  carefully  surveyintf  the  tddentx :  whilst  every  atUhoritt/, 
whereon  they  mav  han^  their  bith,  wants  that  mark  of 
trustworthiness  which  juBtifiea  reliance  on  authority. 

Accordingly,  the  science  of  ethics  and  the ,  nearly 
telated  sciences  lag  behind  the  others.  The  sincere  inquirers 
are  few,  njid  the  multitude  undiscriminatii^.  Consequently 
the  advancement  of  the  sciences  themselves  is  eompaistively 
slow ;  whilst  the  most  peiepicuous  of  the  truths,  with  whicn 
they  are  occasionally  enriched,  are  dther  summarily  rejected 
by  the  many  or  win  their  way  to  general  assent  through  a 
long  and  duMous  struggle  with  eatal)liBhed  and  ohe&iate 

Many  of  the  legal  and  moral  rules  whi<^  obtain  in  the 
most  civilized  communities,  rest  upon  brute  custom  and  not 
upoQ  manly  reason.  Tbe^  have  been  token  from  preceding 
geneiatdone  without  examination,  and  are  deeply  tinctured 
with  the  childish  caprices  and  narrow  views  of  barbarity. 
And  3ret  they  have  been  cherished  and  perpetuated,  through 
ages  of  advancinK  knowledge,  to  the  comparatively  enlight- 
ened period  in  which  it  is  our  happiness  to  live. 

T        It  were  idle  to  den^  the  difficulty.    The  diffiition  and 
[   the  <idacmcement  of  ethical  truth  are  hindered  by  great  and 
peculiar  obstacles. 

But  these  obetacles,  I  am  flnolj  eonvinced,  will  graduUj 
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iHwrnirar    In  two  causes  of  alow  but  sure  operation,  ^we  may       Laor. 
cImS^  pereeiYe  a  cure,  or,  at  least,  a  palliative  of  the  evil. —        m.  * 

In  etvT  ciTilixed  community  of  the  Old  and  New  World,   * r— ' 

the  Uaimg  prineipleB  of  the  science  of  ethics,  and  of  tiie 
nearly  valated  sciences,  are  gradually  findin^f  their  way,  in 
eompany  with  other  knowl^ige,  amongst  t£e  mass  of  the 
po(^e :  whilst  the  persons  who  accurately  study,  and  labour 
to  advance  these  sciences,  are  proportionally  increasing  in 
number,  and  waxing  in  zeal  and  activity.  From  the  combi- 
nation of  these  two  causes  we  may  hope  for  a  more  rapid 
pfogms  both  in  the  discovery  and  in  the  diffusion  of  moral 

Pkofoond  knowledge  of  these,  as  of  the  other  sciences, 
will  ahrays  be  confined  to  the  comparatively  few  who  study 
them  long  and  assiduously.  But  the  multitude  are  fully  com- 
petent to  conceive  the  lading  pn'nciple$f  and  to  apply  them 
to  particuhir  cases.  And,  if  they  were  imbued  with  those 
principles,  and  practised  in  the  art  of  applying  them,  they 
would  be  docile  to  the  voice  of  reason,  and'  armed  against 
eophistty  and  error.  The  man  who  is  both  i}>ruoraut  of 
pnnciples  and  unpractised  in  ri;zht  reasoninp^  ditiers  vastly 
uom  the  man  who  is  sini}>ly  i<riiomnt  of  particulars  or 
details.  The  latter  can  reason  correctly  from  premises  supplied 
to  him,  and  can  justlv  estimate  the  conclusions  drawn  from 
those  premises  by  ot&ers.  If  the  minds  of  the  many  were 
infotmedaand  invigorated,  so  far  us  their  positiou  will  }x^nnit, 
thev  could  distinguish  the  statements  and  reasouiii^s  of 
their  instructed  and  judicious  friends,  from  the  lies  and 
fallacies  of  those  who  would  use  them  to  sinister  purposes, 
and  from  the  equally  pernicious  nonsense  of  their  weak  and 
ignorant  well-wishers.  They  would  thus  be  competent  to 
examine  and  fathom  the  questions  which  it  most  Ix^hoves 
them  to  understand:  Thou^'-h  the  leisure  which  they  can 
snatch  from  their  callings  is  necessarily  so  liiuited,  tliat  their 
opinions  upon  numerous  questions  of  subordinate  importance 
would  continue  to  be  taken  from  the  mere  aut/ioniy  of 
others. 

The  shortest  and  clearest  illustrations  of  this  most 
cheering  truth,  are  furnished  by  the  inestimable  science  of 
poUticiU  economy.  The  broad  or  leading  principles  of  this 
edence  may  be  mastered,  with  moderate  attention,  in  a 
short  period.  With  these  simple,  but  commanding  princi- 
ples, a  number  of  important  questions  are  easily  resolved. 
And  if  the  multitude  (as  they  can  and  will)  shall  ever 
understand  these  principles,  many  pernicious  prejudices  will 
be  extirped  from  the  popular  mind,  and  trutus  of  iuellablo 
moment  planted  in  their  stead. 

For  example,  the  ineouality  which  in  all  civilized  coun- 
triee   follows  the    beneficent  institution    of   property,  is 
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neceHkril;  inndiom.    To  Uie  jaundiced  ofM  of  the  i; 
poorit  leemB  moDstroue  that  tne;  vho  toiluid  producesbould 


flow  front  this  single  prejudice  I  BbaU  touch  oo  a  few. 

In  the  flret  place,  thia  ptBJud'—  "-"-•-  "■ '-  *- 

cause  of  tli«T  sufferingB,  and  to 
tire  which  the  case  wiS,  admit. 

Want  and  lahoui  spring  from  the  nigpardliiiees  of  na- 
ture, and  not  from  the  insqualit;  which  i<  eoaseqiient  o~ 
the  inittitution  of  property.  Tbeee  evils  are  i  " 
from  the  eondition  of  man  iipon  euth;  and  are 

■  '  '      'la UMfiiT, th( 

..  which  depeni    

Topntyj  kna  from  cafutal  uid  by 


agRATatod,  fajr  this  usefiir,  though  inridious  inatitation. 

Ctain^  and  the  arta  which  depend  on  it  are  creatorM  of 


the  inittitution  of  property.    Tbeee  evils  are  iDBepatabli 
i...  .1..  _._!..!__  .r  "unupon  earth;  and  are  lightened 
isefiir,  though  inridious 

_, hich  depend  on  it  are  I 

the  inititution  of  piopa  ,  ^ 

of  the  arts  dspenoiug  on  it  the  reward  of  the  labounm  is 
obtained.  Without  the  institution  of  proper^  and  the 
capit&l  accumulated  by  it  their  reward  would  be  w  scantier 
and  infinitely  more  precarious  than  it  is.  They  sre  in  fact, 
though  not  in  name,  co-Bharere  in  the  accumulated  wealth. 

It  is  to  be  wished  that  their  reward  were  greater,  and 
that  their  toil  consisted  of  leas  incessant  drudgery.  But 
any  chanty  in  these  respects  depends  on  tbemselTes  and  not 
on  the  will  of  the  rich.  In  the  tnut  prinajit  of  popuiation, 
detected  bj  the  saRacity  of  Mr.  Malthus,  they  must  look 
for  the  cause  and  the  remedy  of  their  penury  and  excessive 
toil.  There  they  may  find  the  means  of  comparative 
affluence,  of  rensonable  leisLtre,  and  of  personal  digni^  and 
political  influence. 

And  these  momentous  truths  are  deducible  from  plain 
principles,  by  short  and  obvious  inferences.  Here  is  no 
need  of  lar^  and  careful  researcb,  or  of  subtle  and  sustained 
thinking.  If  the  people  understood  distinctly  a  few  indis- 
putable propositions,  and  were  capable  of  an  easy  process  of 
reasoning,  their  minds  would  be  purged  of  the  prejudice 
which  blinds  them  to  the  cause  of  their  Bufferings,  and  they 
would  see  and  appl^  the  remeiy  si^ggested  by  the  prindplo 
of  population.  Tneir  repinings  at  the  affluence  of  the  rich, 
woiiIq  be  appeased.  Their  murmurs  at  the  injustice  of  the 
rich,  would  be  silenced.  They  would  see  that  violations 
of  proper^  are  mischievous  to  tAe7?wf2i:a : — by  weakening  the 
motivee  to  accumulation,  and  so  diminishingthe  fund  which 
yields  the  labourer  his  eubeietence.  They  would  see  that 
they  are  deeply  interested  in  the  tecurUy  of  property :  that, 
if  they  adjusted  their  nmnberH  to  the  demand  for  their 
labour,  they  would  share  abundantly  with  their  employers 
in  the  blessings  of  that  useful  institution. 

Another  of  the  numerous  evils  which  flow  from  the  pre- 
judice in  question,  is  the  frequency  of  crimes.  Nineteen 
ofiencee  out  of  twenty  are  oilences  agunst  property.    To 
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of  this  dasft  poverty,  for  the  most  part,  is  the  iu-       Lbct. 
eentiTe.  ^^ 

And  while  this  prejudice  perpetuates  poverty  by  blinding  ' 

people  to  the  cause  and  the  remedy,  it  weakens  the  restraints 
which  arise  from  public  disapprobation.  Compared  with 
the  feAT  of  legal  punishment,  that  of  public  disapprobation 
is  scarcely  less  effectual  as  a  deterring  motive,  and  infinitely 
more  effectual  as  a  means  of  rooting  in  the  soul  a  prompt 
aversion  from  crime.  The  activity  aroused  in  the  case  of 
rrimes  which  excite  public  disapprobation  strengthens 
the  legal  sanction  by  making  detection  and  punishment  more 
eertaizL 

If  the  people  saw  distinctly  the  tendencies  of  offences 
s^rainst  property  and  the  grounds  of  the  punishments ;  if 
they  were  therefore  bent  upon  pursuing  tne  criminals  to 
justice ;  the  laws  which  prohibit  these  offences  would  seldom 
ne  broken  with  impunity,  and  by  consequence  woidd  seldom 
be  broken.  An  enlightened  people  were  a  better  auxiliary 
to  the  judge  than  an  army  of  pobcemen. 

But,  in  consequence  of  tne  prejudice  in  question,  the 
fear  of  public  disapprobation  scarcely  operates  upon  the  poor 
to  the  end  of  restraining  them  from  oflences  against  the  pro- 
perty of  the  wealthier  cla*H>f».  For  everv  man's  public  is 
formed  of  his  own  class.  The  poor  nian*9  public  is  fonued 
of  the-  poi)r.  And  the  crimes  which  allect  merely  the  pro- 
perty of  the  wtwlthier  classes  are  re^rded  with  little  dis- 
mvour,  and  with  no  al)honvnce,  bv  the  indigent  and  ignorant 
portion  of  the  working  people.  Not  perceivinLr  that  such 
crimes  are  pernicious  to  all  classes,  but  coiL<»idenng  property 
to  be  a  benefit  in  which  they  liave  no  share  and  which  is 
enjoyed  by  others  at  their  expense,  they  are  prone  to  con- 
sider such  crimes  as  reprisals  made  upon  usurpers  and 
enemies.  They  regard  the  criminal  with  syrajmthy  rather 
than  with  indignation.  They  incline  to  favour,  or,  at  least, 
wink  at  his  escape,  rather  than  to  lend  their  hearty  aid 
towards  bringing  nim  to  justice. 

Those  who  have  inquired  into  the  causes  of  crimes,  and 
into  the  means  of  lessening  their  number,  have  commonly 
expected  magnificent  results  from  an  improved  svstem  of 
punishments,  Doubtless  something  might  be  and  has  been 
done  by  a  judicious  mitigation  of  punishments,  and  by  re- 
mo>*ing  that  frequent  inclination  to  a)x»t  the  escape  of  a 
criminal  which  s])rings  from  their  n^pulsive  severity.  Some- 
thing also  by  improvements  in  prison-discipline,  and  b^ 
providing  a  refuge  for  criminals  who  have  suffered  their 
punishments.  For  the  stigma  of  legal  punishment  is  com- 
monly indelible ;  and,  by  delxirring  the  unhappy  criminal 
from  the  means  of  living  honestly,  forces  him  on  further 
crimes. 

But  nothing  but  the  diffusion  of  knoirUnlye  through  the    Adrtntajr 
great  mass  of  the  jmtjfle  will  go  to  the  root  of  \\\e  v»\\\.  u%vi<i\ 
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NotJiiog  but  this  will  eztiroate  thdr  piejudicee,  and  conrect 
their  monl  sentiments :  or  lay  them  under  the  beneficial  re- 
straints which  operate  so  potently  on  the  more  cultivated 
classes. 

The  evils  which  I  have  now  mentioned,  with  many 
which  I  pass  in  silence,  flow  from  a  tingle  prejudice, — a 
tingle  error.  And  this,  with  other  prejudices,  might  be 
expelled  from  the  understandings  and  sentiments  of  the 
multitude,  if  they  had  mastered  the  broad  principles  of  the 
science  of  political  economy,  and  could  make  the  easiest 
applications  of  those  simple,  though  commanding  truths. 

The  nicer  points  of  political  economy,  s.^.,  the  functions 
of  paper  money,  the  incidence  of  taxes,  &c,  will  probably 
never  be  understood  by  the  multitude,  and  their  opinions  (if 
they  have  any)  on  those  points  will  always  be  taken  from 
authority,  nnX,  the  infimtely  more  impoitant  principles, — 
the  reasons  which  call  for  the  institution  of  j^roperty.  and 
the  effect  of  the  principle  of  population  on  the  price  of  lafx>ur, 
— are  not  difficult  to  master.  K  these  were  clearly  i^pre- 
hended  by  the  many,  they  would  be  raised  frt>m  penury 
to  comfort:  from  the  necessity x>f  toiling  like  cattle,  to  the 
enjoyment  of  sufficient  leisure :  from  ignorance  and  brutish- 
ness,  to  knowledge  and  refinement :  from  abject  subjection, 
to  the  independence  which  comtncrnds  respect. 

I  could  show,  by  many  additional  and  pregnant  examples, 
that  the  multitude  might  clearly  apprehend  the  leaaing 
principles  of  ethics,  and  also  of  the  nearly  related  sciences : 
and  that,  if  they  had  seized  these  principles,  and  could  reason 
distinctly  and  justly,  all  the  more  momentous  of  the  deri- 
vative practic»Ekl  trutns  would  find  access  to  their  understand- 
ings and  expel  the  antagonist  errors. 

And  the  multitude  (in  civilized  communities)  would 
soon  apprehend  these  principles,  and  would  soon  acquire  the 
talent  of  reasoning  distinctly  and  justly,  if  one  of  the  weight- 
iest of  the  duties,  which  God  has  laid  upon  governments, 
were  performed  with  fidelity  and  zeal.  For,  if  we  must 
construe  those  duties  by  the  principles  of  general  utility, 
it  is  not  less  incumbent  on  governments  to  forward  the 
diffusion  of  knowledge,  than  to  protect  their  subjects  from 
one  another  by  a  due  administration  of  justice,  or  to  defend 
them  by  a  military  force  from  the  attacks  of  external 
enemies.  A  small  fraction  of  the  sums  which  are  squan- 
dered in  needless  war,  would  provide  complete  instruction 
for  the  workin<]r  people :  would  give  this  important  class  that 
portion  in  the  knowledge  of  the  age,  which  consists  with  the 
nature  of  their  callings,  and  with  the  necessity  of  toiling  for 
a  livelihood. 

If  ethical  science  rest  upon  observation  and  induction 
applied  to  the  tendencies  of  actions,  much  of  it  (I  admit) 
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ever  be  hidden  from  the  multitade,  or  be  taken  by 
them  on  authority  testimony,  or  trust. 

Bat  the  multitude  might  clearly  understand  the  ele-  '  '  ' 
ments  or  groundwodc  of  the  science,  together  with  the  more 
momentous  of  the  derivative  practical  truths.  To  that  extent 
they  might  be  freed  from  the  dominion  of  authority :  from 
the  necessity  of  blindly  j^ersisting  in  hereditary  opinions 
and  practices ;  or  of  turning  and  veering,  for  want  of  di- 
recting {oincij^,  with  eveiy  wind  of  doctrine. 

Nor  is  this  the  only  adi-antage  which  would  follow  the  3nd :  id- 
wide  difiusion  of  those  elements  of  ethical  science.   Another  ISe  sdie^" 
advantage  would  be  the  rapid  advancement  of  the  science 
itaelf. 

If  the  minds  of  the  many  were  infoimed  and  invigorated, 
their  coarse  and  sordid  pleasures,  and  their  stupid  indif- 
ference about  knowledge,  would  bo  supplanted  by  refined 
amusements,  and  by  lioeral  curiosity.  A  numerous  body 
of  recruits  from  the  lower  middle  class  and  the  higher 
class  of  the  working  people  would  thicken  the  slender  ranks 
of  the  rwiding  and  refiectmg  public :  the  public  who^e  opinion 
determim't}  the  success  or  failure  of  books;  and  whobo 
notice  and  favoiu*  are  naturally  courted  by  the  writers. 

And  until  tliat  public  nliall  be  much  extended,  the  science 
ot  ethic.",  with  all  the  uwirly  related  sciences,  will  advance 
slowly. 

It  was  the  opinion  of  rA)cke,  in  which  I  fully  concur, 
that  there  is  no  peculiar  uncertainty  in  tht^  subject  or  matter 
•»f  thei^e  sciences :  that  the  jrreat  <fillicultit'8  by.  which  their 
advuucenient  is  impeded,  are  eAtnimcy  and  arise  from  pre- 
judice^*,  the  otispriug  of  sinister  interests  :  and  that  if  tho>e 
who  seek  or  anoct  to  seek  the  truth  would  pursue  it  with 
i<teiidine:*«  and  *  inditlerency  '  they  might  fre<^iueutly  hit  upon 
the  object. 

liut  this  ^  inditferency,*  or  iniptui^iatlity,  will  bo  a  ran; 
quality  among  prufe8£>or8  of  truth,  so  long  as  their  audien(*e 
^•ulll  continue  to  be  formed  only  from  the  chisseri  elevate<l 
by  wealth  and  social  rank,  and  from  the  so-called  ^  liberal ' 
callings.  The  only  sure  guide  in  these  sciences  is  ymernl 
utility :  and  the  true  conclusions  of  general  utility  will 
always  run  counter  to  the  special  intererits  of  ))articular  and 
narrow  classes.  Il  is  hanlly  to  bo  expected  of  writers 
whose  reputation  depends  upon  such  classes,  that  they  should 
fearlessly  tread  the  path  indicate<l  by  the  general  well-being. 
*  IndifTerency  *  is  hardly  to  \vd  exptK:ted  of  writers  in  so  base 
a  ]>osition.  Knowing  that  a  fracti(»n  of  the  cmnniunity  can 
make  or  mar  their  n.*putAtion,  they  (perlia])s  unconsciously) 
accommodate  .their  conclusions  to  the  i)n*judicos  of  that 
narrower  public.  Or  again  to  bonow  the  apt  expressions 
ol  Locke,  *  they  begin  by  espousing  the  wtU-ctidowcd  opinions 
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Past  I.  in  fiMhion ;  and  then  seek  ai^g^uments  to  show  their  beantyi 
^     §^'  _^  or  to  yarniflh  and  disguifle  their  defoimilT.' 

This  siniBter  influence  is  exemplified  in  the  celebrated 
and  mach  esteemed  treatise  of  Faley  on  Moral  and  PolitiGal 
Philosophy.  Dr.  Paley  was.  as  men  go,  a  wise  and  Tirtoous 
man.  By  the  qualities  of  nis  head  and  heart,  by  the  cast 
of  his  talents  and  afiections,  he  was  fitted,  in  a  high  deKree, 
to  seek  for  ethical  truth,  and  to  expound  it  successful^  to 
others.  He  had  a  dear  and  a  just  understanding ;  a  hearty 
contempt  of  paradox,  and  of  insenious,  but  useless  refine- 
ments ;  no  fastidious  disdain  of  uie  working  people,  but  a 
warm  sympathy  with  their  homely  enjoymento  and  sufier- 
ings.  Me  knew  that  they  are  more  numerous  than  all  the 
rest  of  the  conmiunity,  and  he  felt  that  they  are  more  im- 
portant than  all  the  rest  of  the  community  to  the  eye  of  un- 
clouded reason  and  impartial  benevolence. 

If  the  bulk  of  the  conmiuni^  had  been  instructed,  so 
fiir  as  theb  position  will  permit,  he  miffht  haye  looked 
for  a  host  ot  readers  from  the  middle  classes:  andfirom 
the  better  paid  and  more  intelligent  of  the  worldng  people. 
To  such  leaders,  a  well  made  and  honest  treatise  on  Moral 
and  Political  Philosophy,  in  his  clear,  yivid,  downright, 
English  style,  would  have  been  the  most  easy  and  attractive, 
as  well  as  instructive  and  useful,  of  abstnu^t  or  scientific 
books. 

But  those  numerous  classes  of  the^community  were  com- 
monly too  coarse  and  ignorant  to  care  for  books  of  the  sort. 
The  great  majority  of  the  readers  who  were  likely  to  look 
into  his  book,  belonged  to  the  classes  which  are  elevated  by 
rank  or  opulence,  and  to  the  peculiar  professions  or  callings 
which  are  distinguished  by  the  name  of  ^  liberal.'  A  steady 
pursuit  of  the  conclusions  of  general  utility  was  therefore 
not  the  way  to  professional  advancement,  nor  even  the  short 
cut  to  extensive  reputation.  And  the  character  of  the 
book  betrays  the  position  of  the  writer.  In  almost  every 
chapter,  and  in  almost  every  page,  his  fear  of  ofiending  the 
prejudices  of  his  audience  paipiui>ly  suppresses  the  sugges- 
tions  of  his  clear  and  vigorous  reason,  and  masters  the  better 
afiiections  which  inclinea  him  to  the  general  good. 

He  was  one  of  the  greatest  and  best  of  the  great  and 
excellent  writers,  who,  by  the  strength  of  their  philosophical 
genius,  or  by  their  large  and  tolerant  spirit,  have  ^ven  im- 
perishable lustre  to  the  Ohurch  of  England,  and  extmguiahed 
or  softened  the  hostility  of  many  who  reject  her  creed. 
He  may  rank  with  the  Berkeleys  and  Butlers,  with  the 
Bumets,  Tillotsons  and  Hoadlys. 

But,  in  spite  of  the  esteem  with  which  I  regard  his 
memory,  trutn  compels  me  to  add  that  the  book  is  unworthy 
of  the  man.  For  there  is  much  ignoble  truckling  to  the 
dominant  and  influential  few.    There  is  a  deal  of  shabby 
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eophistiy  in  defence  or  extemation  of  abuses  wliich  the  few       Lkct. 
are  inteiested  iu  upholding.  III^ 

If  there  were  a  reading  public  numerous,  disceminpr,    ^""^    • 
and  impartial^  the  science  of  ethics,  and  all  the  various 
sciences  which  are  nearly  related  to  ethics,  would  advance 
with  unexampled  rapidity. 

By  the  hope  of  obtaining  the  approbation  which  it 
would  bestow  upon  genuine  merit,  writers  on  these  subjects 
would  be  incited  to  the  patient  research  and  reflection 
appropriate  to  a  scientiiic  inquin%  They  would  cultivate 
aocuraq^'  and  simplicity  of  metiiod,  and  seek  precision,  clear- 
ness and  conciseness,  as  the  first  and  only  essential  requi 
utes  of  style.  And,  what  is  er^ually  important,  thc^'  would 
become  imbued  with  the  spint  o^  dispassionate  inquiry: 
they  would  pursue  truth  with  Mndinerency,*  secure  in 
the  protection  of  a  numerous  and  just  public.  They  would 
acnitiniso  established  institutions,  and  current  or  received 
opinions,  fearlessly,  but  coolly ;  with  the  freedom  which  is 
imperiously  demanded  by  general  utilit)r,  but  without  the 
antipathy  which  is  begotten  by  the  dread  of  persecution. 

Tills  patience  iu  investigation,  this  accuracy  and  distinct- 
ness of  method  and  stvle,  tliis  freedom  and  *  indifferency '  in 
the  pursuit  of  the  useful  and  the  true,  would  thoroughly  dis- 
pel the  obscurity  by  which  the  science  is  clouded,  and 
would  clear  it  from  most  of  its  uncertainties.  The  wish, 
the  hope,  the  pn»diction  of  Jiocke  woidJ  in  tune  bo  acconi- 
plisheti :  aud  *  ethics  would  niuk  with  the  sciences  which 
are  cajHiil^  of  (femon^ ration.^  The  adepts  in  ethical,  as  well 
as  in  mathematical  science,  would  commonly  agree  in  their 
results :  And,  as  the  jar  of  their  conclusions  gradiuiUy  sub- 
sided, a  botiv  of  doctrine  and  authoritv  to  which  the  muUi- 
tude  might  trust  would  emerge  from  the  existing  chaos. 
For  while  the  multitude  would  confine  their  direct  ex- 
amination to  the  elements  of  the  science,  they  woidd  find 
in  the  ututnimoHA  or  general  coiutent  of  numerous  and  tf/i- 
partwl  intfuirem  tliat  mark  of  trust-worthiness  which 
justifies  reliance  on  authority,  wherever  we  are  debarred  from 
the  opportunity  of  examining  the  evidence  for  ourselves.* 

•  Tlic  peritxl  which  hns  elap.«etl  sinre  tlu*  foregoing  hn^ture  wiw 
written,  if  not  fully  anAwerin^  to  the  nuthor'8  nan^uine  ho{>es  yet 
(Nvni«  to  have  rea('hc><l  the  bep'nning  of  a  taniy  fulfilment  of  M>nie  of 
them.  And  if  sound  conoeptioiiA  of  ethirn  an<l  political  economy 
hare  in  ovr  own  country  penetrated  more  widely  and  dtteply  than  a 
few  Tears  ago  waa  apiiarent,  1  Ix^lieve  it  ixiMibfe  to  dlMrem,  in  the 
writmpi  of  those  who  have  l»ecn  mo!«t  Aiicc*eM!tful  in  difllauing  this 
knowledge  among  the  |M»pulace,  a  tra<'e  at  leant  of  Mr.  Austin's  in- 
fluence :  an  influence  f.ir  inon'  powerful,  as  I  have  liecn  asanrtd,  by 
tho«e  converoint  with  hiH  living  dincounu*,  than  cnn  be  estimated  hy 
tboae  acquaint<-d  only  w  ith  the  rcmuina  uf  hit  writing<i. — K.  O. 
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LECTURE  n^ 

Ik  ORDER  to  link  tliis  lecture  with  the  preceding  one,  I  will 
now  restate,  in  an  abridged  shape,  the  objection  and  the 
answer  with  which  that  lecture  was  occupied. 

The  objection  may  be  put  briefly,  in  the  following 
manner. 

If  utility  be  the  proximate  test  of  positive  law  and  mo- 
rality, it  is  impossible  that  the  rules  of  conduct  aduattif 
cbtannmg  amongtt  mankind  should  accord  completely  and  1/ 
coirectly  with  the  laws  estabUshed  hff  the  Deity,  The  index  ^ 
to  his  will  is  imperfect  and  uncertain.  His  laws  are  sig- 
nified obscurely  to  those  upon  whom  they  are  bindinfp,  and 
are  subject  to  inevitable  and  iuTolantary  misconstruction. 

For,  Jirst J  positive  law  and  moraUfy,  fadiioned  on  the 
principle  of  utility,  are  gotten  by  observation  and  induction 
from  the  tendencies  of  human  actions.  And,  these  actions 
being  infinitely  various,  and  their  effects  beinff  infinitely 
diversified,  the  work  of  classing  them  and  of  collectinjr 
their  efiects  completely,  transcends  the  limited  faculties 
of  created  and  finite  beings. 

And,  secondly,  if  utility  be  the  proximate  test  of  posi- 
tive law  and  morality,  the  defects  and  errors  of  pojmlnr  or 
vulgar  ethics  will  scarcely  admit  of  a  remedy.  For  if  ethical 
truth  be  matter  of  science,  and  not  of  immediate  consoiouB- 
ness,  most  of  the  ethical  maxims  which  govern  the  senti- 
ments of  the  multitude  must  be  taken,  without  examina- 
tion, from  human  authority.  And  human  authority  upon 
such  subjects  seems  to  consist  of  conflicting  maxims,  taught 
under  the  influence  of  prejudice — the  ofispring  of  sinister 
interests. 

Such  is  the  objjection. — The  only  answer  of  which  the 
objection  will  admit,  is  suggested  by  the  remarks  which  I 
offered  in  my  last  lecture,  and  which  I  here  repeat  in  an 
inverted  and  compendious  form. 

In  the^r«^  place,  the  diffusion  of  ethical  science  amongst 
the  great  bulk  of  mankind  will  gradually  remove  the  obstacles 
which  prevent  or  retard  its  advancement. 

Secondly :  Though  the  many  must  trust  to  authority  for 
a  number  of  subordinate  truths,  they  are  competent  to 
examine  the  elements  which  are  the  ground-work  of  the 
science  of  ethics,  and  to  infer  the  more  momentous  of  the 
derivative  practical  consequences. 

And,  thirdly,  as  the  science  of  ethics  advances,  and  is 
cleared  of  obscurity  and  uncertainties,  they  who  are  de- 
barred from  opportunities  of  examining  the  science  exten- 
sively will  find  an  authority  whereon  they  may  rationally 
rely,  in  the  unanimous  or  general  agreement  of  searching 
and  impartial  inquirers. 
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But  this  answer,  it  must  be  admitted;  merely  eaienuates 
the  objectioiL  It  shows  that  law  and  morality  rashioned  on 
the  pnnciple  of  utility  mijprht  approach  continually  and  in- 
definitely to  absolute  per&ction.  But  it  grants  that  law 
and  moialitr  so  fashioned  is  inevitably  defective  and  errone- 
ous: that  if  the  laws  established  oy  the  Deity  must  be 
construed  by  the  principle  of  utility,  the  most  perfect  system 
of  ethics  which  the  wit  of  man  could  conceive,  were  a 
partial  and  inaccuiate  copy  of  the  Divine  original  or  pattern. 

And  this  (it  may  bo  unred)  disproves  the  theory  which 
makes  the  j^rindple  of  utihty  the  index  to  the  Divine  plea- 
sme.  For  it  consists  not  with  the  known  wisdom  and  the 
known  benevolence  of  the  Deity,  that  he  should  signify  his 
commands  defectively  and  obscurely  to  those  upon  wliom 
they  are  bindinfr. 

Bat,  admittmg  the  imperfection  of  utility  as  the  index 
to  the  IHvine  pleasure,  there  is  no  necessary  inference  *  that 
utifitT  is  not  the  index.' 

llie  objection  is  founded  on  tlie  alleged  inconsistency 
of  e>'il  with  the  perfect  wisdom  and  goodness  of  God.  i3ut 
the  axiniment  of  the  objector  proves  too  much.  If  the  ar<ru- 
ment  is  sound,  it  would  prove  not  only  that  all  (lod's  WDrks 
are  in  fact  exempt  from  evil,  but  also  that  the  notion  cou- 
veyed  by  the  tonus  law  duty  and  sanction,  as  applied  to  the 
Jaw  of  God,  is  a  meaningk'ps  abstraction.  For  those  tonus 
imply  the  preseuce  of  evil  in  the  world,  and  the  prevention 
or  remedy  of  that  evil  by  a  restraint  which  is  iu  itself  a 
further  e"\il. 

In  truth,  owing  to  cauees  hidden  from  the  human  under- 
standing, all  the  works  of  (iod  which  are  open  to  human 
observation  are  alloyed  witli  imperfection  or  evil.  I^aws 
or  commands  (like  medicine)  suppose  the  oxistonce  of  evils 
which  they  are  dosigned  to  romeny,  and  let  tln*ui  bo  signified 
as  they  may,  they  remedy  those  evils  iniperfortly.  Analogy 
might  lead  us  to  suppose  that  the  Doitv  should  signify  his 
commands  <lofoctivoly  and  ol)scuroly.  ^hat  he  should  do 
so  is  strictly  in  keeping  with  the  vost  of  liis  inscrutable 
ways ;  and  such  imiHjrfection  in  the  niodo  of  manifesting 
hit»  coiumands  would  be  strictly  analogous  to  the  imperfec- 
tion or  evil  which  those  coniiuands  or  laws  are  designed  to 
remedy.  *  That  his  laws  are  sigiiiliod  obscurely,  if  utility 
be  the  index  to  his  laws/  is  therefore  rather  a  presumption 
in  favour  of  the  thoorj'  which  makes  utility  our  guide. 

My  answer  to  the  objection  is  the  vt-rv  argument  which 
the  excellent  Ihitlor,  in  his  udnnrable '  A  nalogv,*luis  wielded 
in  defence  of  Christianity  with  the  \'i^n»ur  and  the  skill  of  a 
n;ftster. 

OoDsidcred  as  a  system  of  rules  for  ihf  <aiidHnco  of  human 
ctmduct,  the  Christian  religion  is  dofoctivo.  There  are  also 
cirrumstances,  regarding  the  nmuner  of  its  promulgation. 
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which  human  reason  vainly  laboun  to  reconcile  with  the 
wisdom  and  goodness  of  God.  Still  it  were  absurd  to  argue 
'  that  the  religion  is  not  of  God,  hecauie  the  religion  is  de- 
fectiyei  and  is  imperfectly  revealed  to  mankind.'  For,  since 
evil  pervades  the  universe,  in  so  fiur  as  it  is  open  to  our 
inspection,  a  dmilar  objection  will  lie  to  every  system  of 
religion  which  ascribes  the  existence  of  the  universe  to  a  wise 
andbenevolent  Author.  Whoever  believes  that  the  universe 
is  the  work  of  benevolence  and  wisdom,  is  concluded,  or 
estcppedy  by  his  own  religious  creed,  from  taking  an  objec- 
tion of  the  kind  to  the  creed  or  system  of  another. 

Analogy  (as  Butler  has  shown^  would  lead  us  to  expect 
the  imp^ection  upon  which  tne  objection  is  founded. 
Something  of  the  imperfection  which  runs  through  the  frame 
of  the  umverse,  w(mld  probablY  be  found  in  a  revelation 
emanating  from  the  Autnor  of  the  universe. 

And  here  my  solution  of  the  difficulty  necessarily  stops. 
To  reconcile  the  existence  of  evil  wiw  the  wisdom  and 
goodness  of  God  is  a  task  which  surpasses  the  powers  of 
our  narrow  and  feeble  understandings.  From  the  decided 
predominance  of  good  which  is  observable  in  the  order  of 
the  world,  and  from  the  manifold  marks  of  wisdom  which 
the  order  of  the  world  exhibits,  we  may  draw  the  cheering 
inference  'that  its  Author  is  good  and  wise.'  Why  the 
world  which  he  has  made  is  not  altogether  perfect,  is  a 
question  impossible  to  solve,  and  idle  to  agitate.  It  is 
enough  for  us  to  know  that  the  Deity  is  perfectly  good ;  and 
that,  since  he  is  perfectly  good,  he  wiUs  the  happiness  of  his 
creatures.  This  is  a  truth  of  the  greatest  practical  moment. 
For  the  cast  of  the  affections,  which  we  attribute  to  the 
Deity,  determines,  for  the  most  part,  the  cast  of  our  moral 
sentunents. 

If  we  reject  utility  as  the  index  to  God*s  commands,  we 
must  assent  to  the  theory  or  hypothesis  which  supposes  a 
moral  sense.  One  of  the  adverse  theories  which  regard  the 
nature  of  that  index  is  certainly  true.  He  has  left  us  to 
premme  his  commands  from  the  tendencies  of  himian  actions, 
or  he  has  given  us  a  peculiar  sense  of  which  his  commands 
are  the  objects. 

All  the  hvpotheses,  regarding  the  nature  of  that  index, 
which  discarcl  the  principle  of  utility,  are  built  upon  the 
supposition  of  a  peculiar  or  appropriate  sense.  The  language 
of  each  of  these  nypotheses  differs  from  the  language  of  the 
others,  but  the  import  of  each  resembles  the  import  pi  the  rest. 

By  *  a  moral  sense^*  with  which  I  am  furnished,  I 
discern  the  human  actions  which  the  Deity  enjoins  and 
forbids :  And,  since  you  and  the  rest  of  the  species  are  pro- 
vided with  a  like  oi^an,  it  is  clear  that  this  sense  of  mine 
is  *  the  common  sense  of  mankind.'  By  *  a  moral  instntdy 
with  which  the  Deity  has  endowed  me,  I  am  urged  to  some 
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of  tkete  ACtioDSy  and  am  warned  to  forbear  from  others. 
*  A  primeiple  of  rpiectioH  or  consciencey  wliich  Butler  assures 
me  I  po8sea0|  inioims  me  of  their  rectitude  or  pravity.  Or 
*•  tke  hmaU  practical  principles,^  which  Locke  has  presumed 
to  question,  define  the  duties  which  God  has  imposed  upon 
me,  with  in&llible  clearness  and  certainty. 

The  hypothesis  of  a  moral  sense,  yariously  signified  by 
theee  various  but  equivalent  expressions,  involves  two  as- 
sumptions :  1st,  That  we  are  gifted  with  moral  sentiments 
whick  are  ultimate  or  inscrutable  facts ;  2ndly,  That  these 
ioacnitable  sentiments  are  signs  of  the  Divine  will,  or  the 
proofs  that  the  actions  which  excite  them  are  enjoined  or 
teUdden  by  God. 

The  first  assumption  involves  certain  positive  and 
n^tiTe  propositions ;  it  implies  positively  that  the  concep- 
tions entertained  by  human  oeings  of  certain  human  actions 
mn  generally  accompanied  by  certain  sentiments  of  approba- 
tioii  or  disapprobation,  and  negatively  that  these  sentmients 
are  noi  the  consequences  of  reflection  upon  the  tendencies 
of  human  actions,  not  the  consequences  of  education,  nor  the 
consequences  or  efiects  of  any  antecedents  within  the  reach 
of  our  inspection.  To  express  these  negative  propositiona 
briefly,  the  sentiments  in  question  are  said  to  be  *■  instinctive,* 
or  are  termed  *  moral  instincts.*  This  word  *  instinct/  it 
must  be  remembered,  is  essentially  negative.  When  we  say 
a  bird  builds- her  nest  by  instinct,  we  merely  mean  that  bhe 
has  not  been  taught  how  to  do  it  by  example  or  throu^'^h 
education  imparted  by  others.  This  it  is  neces^ar}'  to 
remaric,  because  (simple  as  the  meaning  is)  the  advocates  of 
the  theory  now  in  question  are  apt  to  invest  the  word  with 
the  false  and  cheating  appearance  of  a  mysterious  and 
magnificent  meaning. 

In  order  that  we  may  clearly  apprehend  the  nature  of 
these  '  moral  instincts,*  I  will  descend  from  general  expres- 
sions to  an  imaginary  case. 

I  will  take  the  liberty  of  borrowing  Paley's  solitary 
savage :  a  child  abandoned  in  the  wilderness  inmiediately 
aAer  its  birth,  and  growing  to  the  nge  of  manliood  iii 
estrangement  from  human  societv.  In  dealing  with  his 
subsequent  history  I  sliall  not  loUow  Paley,  but  proceed 
after  my  own  fashion. 

I  imagine  that  the  savage,  as  he  wanders  in  search  of 
prpy,  meets,  for  the  first  time  in  his  life,  with  a  man.  This 
man  is  a  hunter,  and  is  carrying  a  deer  which  he  has  killed. 
The  savage  pounces  upon*  it.  Tlie  hunter  holds  it  fa«t. 
And,  in  order  that  he  may  remove  this  obstacle  to  the 
satis&ction  of  his  hunger,  the  savage  seizes  a  stone,  and 
knocks  the  hunter  on  the  head. — Now,  according  to  the 
hypothesis  in  question,  the  savage  is  affected  with  remorse — 
not  merelj  compassion — but  the  more  complex  emotion  of 
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Part  I.     self-condemnation :  with  the  feeling  that  hannts  and  tortures 

§  l»        ciyilized  or  cultivated  men,  whenever  they  violate  rules 

■     " '   which  accord  with  their  notions  of  utilit^^  or  which  they 

have  learned  from  others  to  regard  with  hamtnal  veneration. 

Again:  Shortly  after  the  incident  which  I  have  now 
imagifaed,  he  meets  with  a  second  hunter  whom  he  also 
knocks  on  the  head.  Ikit,  in  this  instance,  he  is  not  the 
affgressor.  He  is  attacked,  and  to  prevent  a  deadlv  blow 
ig^ch  is  aimed  at  his  own  head,  he  kills  the  assailant. — 
Now  here,  according  to  the  hypothesis^  he  is  nU  affected 
with  remorse.  The  sufferings  of  the  dymg  man  move  hini, 
po^]^,  to  conwassion :  hut  his  conscience  (as  the  phrase 
goes)  IS  tranquil.  He  feels  as  vou  would  feel  after  a  lustifi- 
ahle  homicidl9 :  after  you  had  shot  a  highwayman  in  defenco 
of  your  goods  and  your  life. 

That  you  should  fsel  remorse  if  jou.  kill  in  aa  attempt 
to  rob,  and  should  not  he  affected  with  remorse  if  you  kill 
a  murderous  robber,  is  a  difference  which  I  readily  account 
for  without  the  supposition  of  an  instinct.  The  law  of  your 
country  distinguishes  the  cases :  and  the  current  moraH^  of 
your  country  accords  with  the  law. 

If  you  have  never  adverted  to  the  reasons  of  that  dis- 
tinction, the  difference  between  your  feelings  is  easily  ex- 
plained by  imputing  it  to  education: — the  influence  of 
authority  and  example  on  opinions,  sentiments,  and  habits. 

If  you  have  adverted  to  the  reasons  of  that  distinction, 
you,  of  course,  have  been  struck  with  its  ob\'iou8  utility. 
— Generally  speaking,  the  intentional  killing  of  another  Is 
an  act  of  pernicious  tendency.  If  the  act  were  frequent, 
it  would  annihilate  that  general  security,  and  that  ^neral 
feeling  of  security,  which  are,  or  should  be,  the  pnncipal 
ends  of  political  society  and  law.  But  tne  intentional 
killing  of  a  robber  who  aims  at  your  property  and  life,  is 
an  exception.  Instead  of  being  adverse  to  the  principal 
ends  of  law,  it  rather  promotes  those  ends.  It  tends,  as 
punishment  would,  to  deter  others  from  the  crime  of 
murder ;  and  in  the  particular  instance,  prevents  the  execu- 
tion of  the  murderous  design,  an  end  which  punishment 
would  be  too  tardy  to  reach.  The  difference  between  the 
sentiments  with  which  you  regard  the  two  acts  is  therefore 
easily  explained  by  your  imputing  it  to  a  perception  of 
utility. 

But  the  difference,  supposed,  between  the  feelings  of  the 
solitary  savage^  cannot,  on  the  hypothesis,  be  imputed  to 
education. 

Nor  can  the  supposed  difference  bo  imputed  to  a  per- 
ception of  utility. — lie  knocks  a  man  on  the  head^  that 
he  may  satisfy  his  hunger.  He  knocks  another  on  the 
head,  that  he  may  escape  from  wounds  and  death.  So 
fiEur,  tJien,  as  these  different  actions  exclusively  regard  him- 
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■el^  thej  aie  equallj  good :  and  so  far  as  these  different 
aetioDS  zegaid  the  men  whom  he  Mils,  they  are  equally 
bttd.  Aa  tried  by  the  test  of  utility,  and  with  the  Ughta 
wkidk  the  eaoage  poneueey  the  moral  qualities  of  the  two 
actions  are  precisely  the  same. 

To  the  social  man  the  difference  between  these  actions, 
at  tried  by  the  teet  of  utility,  is  inunense. — The  general 
liappinefls  or  good  demands  the  institution  of  property: 
that  the  exclusive  enjoyment  conferred  by  the  law  upon  tlie 
owner  shall  not  be  (bsturbed  by  private  and  unautnorized 
penons  without  the  authority  of  the  scnereign  acting  for 
the  common  weal.  Were  want,  however  intense,  an  excuse 
for  violations  of  property,  that  beneficent  institution  would 
bcc<nne  nugatory,  and  the  ends  of  government  and  law 
would  be  defeated. — And,  on  the  other  hand,  the  very 
principle  of  utility  which  demands  the  institution  of  property 
nquins  that  an  attack  u^n  the  bod^  shall  bo  repelled 
at  the  instant :  that,  if  the  impending  evil  cannot  be  averted 
otherwiae,  the  aggressor  shall  be  slain  on  the  spot  by  the 
partv  whose  life  is  in  jeopardy. 

fiut  these  are  considerations  which  would  not  present 
themselves  to  the  solitary  sa^'age.  They  involve  a  number 
of  notions  with  which  his  mind  would  be  unfurnished. 
They  involve  the  notions  of  political  Bociety ;  of  supi-enie 
government ;  of  positive  law  ;  of  legal  right ;  of  legal  duty  ; 
of  legal  injur}'.  The  good  and  the  e^il  of  the  two  actionn, 
in  so  far  a^  the  two  actions  woidd  affect  the  immediate 
parties,  is  all  that  the  savage  could  perceive. 

The  diflference,  supposed  by  the  m-potliesin,  l)etween  the 
feelings  of  the  8a>'age,  must,  therefore,  hi  aBoribed  to  a 
moral  sense,  or  to  innate  practical  principles.  Ch*  (speaking 
in  homelier  but  plainer  langiuige)  he  would  regard  tlio  two 
actions  with  different  sentiments,  we  knoic  not  why. 

The  first  assumption  then  involved  by  the  hypothesis  in 
qaestion,  is  that  certain  inscrutable  sentiments  or  fei^lings 
accompany  our  conceptions  of  certain  human  actions,  and 
that  these' sentiments  or  feelings  are  ultimate  farts— simple 
elements  of  our  nature.  And  thus  fur  the  hyp<')thesis  has 
been  embraced  by  sceptics  as  well  ns  by  religionists. 
For  example,  it  is  8upi>o.<(ed  by  David  Hume,  in  his  essay 
on  the  *  Principles  of  Monils,*  that  wme  of  our  moral  senti- 
ments spring  from  a  j}ercejttion  of  utility ;  but  he  also 
appears  to  imagine  that  ot/iers  nro  not  to  be  analyzed,  or 
belong  exclusively  to  the  psovince  of  tfmte.  His  iiitention, 
however,  is  not  cloar.  \^*hen  he  speaks  of  moral  Hfnti- 
menU  belonpng  to  the  i)ro>'ince  of  taste,  he  may  b»»  atl- 
Terting  only  to  the  origin  of  hcnevolenve  or  nympathy,  a 
very  different  thing  from  the  sentiments  of  appmUition  or  di.^ 
approbation  which  accompany  our  judgments  upon  actions. 

The  second  assumption  is  this : — That  the  inscrutable 
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Bentiments,  the  exidtonce  of  which  is  assumed  hy  the  first 
assumption,  are  signs  of  the  Divine  will,  or  proofs  that  the 
actions  which  excite  them  are  enjoined  or  forlndden  hv 
God. 

In  the  language  of  the  admirahle  Butler  (who  is  the 
ahlest  advocate  of  the  hypothesis),  the  human  actions  hy 
which  these  feelinffs  are  excited  are  their  direct  and  ap- 
propriate ohjects :  just  as  things  visiV.e  are  the  direct  and 
appropriate  ohjects  of  the  sense  of  seeing. 

In  homelier  hut  plainer  language,  I  may  put  his  meaning 
thus. — As  Qod  has  given  us  eyes,  in  or^er  that  we  may 
see  therewith ;  so  h£»  he  gifted  or  endowed  uB  with  the 
feelings  or  sentiments  in  question,  in  order  that  we  mav 
distii^puish  directly,  hy  means  of  these  feelings  or  senti- 
ments, the  actions  which  he  enjoins  or  permits,  from  the 
actions  which  he  prohihits. 

Now,  if  the  Il^i^  has  endowed  us  with  a  moral  sense 
or  instinct,  we  are  nee  of  the  difficulty  to  which  we  are 
suhject  if  we  must  construe  his  laws  hy  the  principle  of 
general  utilitv.  According  to  the  hypothesis  in  question, 
the  inscrutahie  feeling  which  are  styled  the  moral  sense, 
arise  directly  and  inevitahly  with  the  thoughts  of  their  ap- 
propriate ohjects.  We  cannot  mistake  the  laws  which  God 
has  prescrilied  to  mankind,  although  we  may  often  he 
seduced  hy  the  hlandishments  of  present  advantage  from 
the  plain  path  of  our  duties.  The  understanding  is  never 
at  a  fiEtult,  although  the  will  may  he  frail. 

But  here  arises  a  small  question. — Is  there  any  evidence 
that  we  are  gifted  with  feelings  of  the  sort  ? 

That  this  question  is  posaihle,  or  is  seriously  asked  and 
agitated,  would  seem  of  itself  a  sufHcient  proof  that  we  are 
not  endowed  with  such  feelings. — According  to  the  hvpo- 
thesis  of  a  moral  sense,  we  are  conscious  of  the  feefings 
which  indicate  God  s  commands,  as  we  are  conscious  of 
hunger  or  thirst.  If  I  were  really  gifted  with  feelings  or 
sentiments  of  the  sort,  I  could  no  more  seriouslv  question 
whether  I  had  them  or  not,  and  could  no  more  Iblend  and 
confound  them  with  my  other  feelings  or  sentiments,  than  I 
can  seriously  question  the  existence  of  hunger  or  thirst,  or 
can  mistake  the  feeling  which  affects  me  when  I  am  hungry 
for  that  which  affects  me  when  I  aiu  thirsty. 

The  two  current  aiguments  in  favour  of  the  hypothesis 
in  question  are  raised  on  the  following  assertions.'  1.  The 
judgments  which  we  pass  internally  upon  the  rectitude  or 
pravity  of  actions  are  immediate  and  involuntary.  2.  The 
moral  sentiments  of  all  men  are  precisely  alike. 

Now  the  first  of  these  venturous  assertions  is  not  uni- 
versally true.    In  numherless  cases,  the  judgments  which 
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Cintemallj  upon  the  rectitude  or  pra^-ity  of  actions 
tating  and  alow.  And  it  not  unfrequently  liappens 
tbat  we  cannot  aniye  at  a  concluBion,  or  are  utterly  at  a  loss 
to  deCennine  whether  we  shall  praise  or  blame. 

Andy  gnnting  that  our  moral  sentiments  are  always 
inrtantaneoufl  and  inei-itable,  this  wiU  not  demonstrate  that 
our  moial  sentiments  are  instinctive.  Sentiments  which  are 
ftftitioiia,  or  begotten  in  the  way  of  association,  are  not  less 
pfompt  and  involuntaiy  than  feelings  which  are  instinctive 
or  inacmtable.  For  example,  we  oegin  by  loving-  money 
for  the  sake  of  the  enjoyment  which  it  pim:hafie8.  In  time, 
our  love  of  enjoyment  Ibecomes  inseparably  associated  with 
tlie  thought  of  the  money  which  procures  it.  Again :  we 
begin  by  loving  knowledge  as  a  mean  to  ends.  But,  in  time, 
tlie  love  of  the  ends  becomes  inseparably  associated  with 
the  thought  or  conception  of  the  instrument.  Curiosity  is 
iostaoitly  roused  by  every  unusual  appearance,  although 
there  is  no  purpose  which  the  solution  of  the  appearance 
would  answer,  or  although  we  advert  not  to  the  purpose 
which  the  solution  of  the  appearance  might  sub6er\'e. 

The  promptitude  and  decision  with  which  we  judge  of 
actions  are  impertinent  to  the  matter  in  question :  for  our 
moral  sentiments  would  be  prompt  and  inevitable,  although 
they  arose  from  a  perception  of  utility,  or  were  iiupreFsed 
upon  our  minds  by  the  authority  of  our  fellow-meu.  At 
the  outset  indeed,  the  sentiment  derived  from  either  of  these 
m>urre«  would  hardly  be  excited  by  the  thought  of  the  oor- 
re5ponding  action.  But,  in  time,  the  8i>ntiiuent  would  ad- 
here inseparably  to  the  thought  of  the  eonesponding  action  ; 
ami  without  recalling  the  ground  of  our  moral  approbation 
or  aversion,  would  recur  directly  and  iuevitablv  with  the 
conception  of  its  appropriate  object. 

But,  to  prove  that  moral  sentiments  are  instinctive  or 
inscrutable,  it  is  boldly  asst^rted,  bv  the  advm'ates  of  tlie 
hypotliesirt  in  question,  that  the  moral  sentimentn  of  all  men 
are  precisely  alike. 

The  argument  raised  on  this  hardy  assertion  may  Uj 
stated  briefly  as  follows : — No  oj)iuion  or  8*»ntinient  wliirh 
ii*  a  result  of  observation  and  induction  is  hehl  or  felt  by 
all  mankind.  Obser\'ation  and  induction,  a.s  a])plied  to  the 
srime  subject,  lead  diileient  men  to  dillerent  conclusions. 
But  the  judgments  wliicli  are  passi>d  internally  upon  the 
rectitude  or  pravitv  of  actions,  or  the  moral  sentiments  or 
feelings  whicn  actions  excite,  are  precisely  alike  \\\i\\  all 
men.  Consequently,  our  moral  si^ntinients  or  feelinjrs  were 
neither  acquired  bv  our  own  inductions  from  the  tenclencies 
of  actions,  nor  ot>tained  by  the  inductions  of  otheis  and 
then  impressed  upon  our  minds  by  huiiinn  authority  and 
example.  Then*fore,  our  moral  siMitinients  are  iustiurti\e, 
or  are  ultimate  or  inscrutable  facts. 
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Now,  although  the  assertion  were  granted  tliat  the  monl 
sentiments  of  all  men  were  preciselj  alike,  it  would  hardly 
follow  that  moral  sentiments  are  instinctive. 

But  the  assertion  is  groundless,  and  contradicted  by  no- 
torious facts.  That  the  respective  moral  sentiments  of 
different  ages  and  nations,  and  of  different  men  in  the  same 
age  and  nation,  have  differed  to  infinity,  is  a  proposition 
resting  on  &ct6  so  familiar  to  ever]r  instructed  mind,  that  I 
should  hardly  treat  my  hearers  with  due  respect  if  I  at- 
tempted to  establish  it  by  proo£  I  therefore  assume  it 
without  an  attempt  at  proof;  and  I  oppose  it  to  tiie  assertion 
which  I  am  now  considering,  and  to  the  aigument  which  is 
raised  on  that  assertion. 

The  plain  and  glaring  &ct  is  this. — ^With  regard  to 
actions  of  a  few  dasses,  the  moral  sentiments  of  most, 
though  not  of  all  men,  have  been  alike.  But,  with  regard 
to  actions  of  other  classes,  their  moral  sentiments  have 
differed,  through  every  shade  or  degree,  £rom  slight  diversity 
to  direct  ojjpoeition. 

And  this  is  what  mi^ht  be  expected,  supposuig  that  the 
principle  of  general  utihfy  is  our  only  guide  or  index  to  the 
tacit  commands  of  the  Deity.  For,  first,  the  positions 
wherein  men  are,  in  different  ages  and  nations,  are,  in  many 
respects,  widely  different :  and,  secondly,  since  human  tastes 
are  various,  and  human  reason  fisdlible,  men's  moral  seuti- 
ments  must  often  wideljr  difier  even  in  respect  of  the  cir- 
cumstances wherein  their  positions  are  alike.  But,  with 
regard  to  actions  of  a  few  classes,  the  dictates  of  utility  are 
the  same  at  all  times  and  ^places,  and  are  also  so  obvious 
that  they  hardly  admit  of  mistake  or  doubt.  And  hence 
would  naturally  ensue  what  observation  shows  us  is  the 
fact :  namely,  a  general  resemblance,  with  infinite  varietv, 
in  the  systems  of  law  and  morality  which  have  actually 
obtained  in  the  world. 
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According  to  the  hj'potheais  which  I  have  now  stated 
and  examined,  the  moral  sense  is  our  ordy  index  to  the  tacit 
commands  of  the  Deity.  According  to  an  intermediate 
hypothesis,  compounded  of  the  h\'pothe8is  of  utility  and*the 
I  hypothesis  of  a  moral  sense,  the  moral  sense  is  our  index  to 
9oine  of  his  tacit  commands,  but  the  principle  of  general 
I  utility  is  our  index  to  others. 

In  so  far  as  I  can  gather  his  opinion  from  his  admirable 
sermons,  it  would  peem  that  the  compound  hypothesis  was 
embraced  by  Bishop  Butler.  But  of  this  I  am  not  certain : 
for,  from  iiiaDv  passages  in  those  sermons,  we  may  perhaps 
infer  that  hethoujjht  the  moral  sense  our  only  index  or 
guide. 

The  compound  hypothesis  now  in  question  naturally 
arose  from  the  fact  to  which  I  have  already  adverted. — ^With 
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ngaid  to  actions  of  a  few  classes,  the  moral  sentiments  of 
moct,  though  not  of  all  men,  have  been  alike.  With  regard 
to  actions  of  other  classes,  their  moral  sentiments  have 
diffisred,  through  every  shade  or  degree,  from  slight  diversity 
to  direct  opposition. — In  respect  to  the  classes  of  actions, 
with  regard  to  which  their  moral  sentiments  have  agreed,  a 
there  was  some  show  of  reason  for  the  supposition  of  a| 
moral  sense. — In  respect  to  the  cla&$e3  of  actions,  with 
regard  to  which  their  moral  sentiments  have  ditl'ered,  the 
supposition  of  a  moral  sense  seemed  to  be  excluded. 

i)ut  the  modified  or  mixed  hypothesis  now  in  question 
is  not  less  halting  than  the  pure  hypothesis  of  a  moral 
aense  or  instinct. — ^With  regara  to  actions  of  a  few  classes, 
the  moral  sentiments  of  most  men  have  concurred  or  agreed. 
But  it  would  be  hardly  possible  to  indicate  a  single  ckss  of 
actions,  with  re^pird  to  which  aU  men  have  thought  and 
felt  alike.  And  it  is  clear  that  every  objection  to  the  simple 
or  pure  hypothesis  may  be  urged,  with  slight  adaptations, 
against  the  modified  or  mixed. 

At  this  point  I  will  briefly  indicate  the  practical  im- 
portance of  tne  above  disquisition  to  a  treatise  occupied  with 
the  rationale  of  jurisprudence. 

By  modem  writers  on  jurisprudence,  law  (includinpr  in 
the  term  positive  law  and  a  portion  of  positive  morality)  is 
diWded  into  law  natural  ancl  la7c  jHmtive.  By  the  classical 
Koman  jurists,  borrowinjr  from  the  Greek  philosophers,?**/* 
civile  (or  positive  law  tojrether  with  a  portion  of  positive 
morality)  is  divided  into  jus  gentium  and  jus  civile.  These 
are  exactly  equivalent  divisions. 

Bv  reason  of  these  respective  dinsions  of  ImCy  crimes 
are  dmded,  by  modem  writers  on  jurisprudence,  into  ^niala 
tn  M '  and  *  mala  quia  prohibit  a : ' — by  the  classical  Komau 
jurists,  into  crimes  juris  gentium  and  crimes  jure  a'vili. 
And  these  divisions  of  crimes,  like  the  di>n8ion8  of  law 
wherefrom  they  are  respectively  derived,  are  equivalent. 

Now  without  a  clear  appreliension  of  the  m-pothesis  of 
utility,  of  the  pure  hypothesis  of  a  moral  sense,  and  of  the 
modified  or  mixed  hypothesis  which  is  compounded  of  the 
others,  the  distinction  of  law  into  natural  und  ]}osifivef  with 
the  various  deriintive  distinctions  which  rest  upon  that 
main  one,  are  utterly  imintelligible.  Assuming  the  hypo- 
thesis of  utility,  or  assuming  the  pure  hypothesis  of  a  moral 
sense,  these  distinctions  are  senseless.  But,  assuming  the 
intermediate  hypothesis  which  is  compounded  of  the  others, 
pociitive  law,  and  also  positive  morality,  is  inevitably  dis- 
tinguished into  natural  and  positive.  In  other  words,  if  the 
modified  or  mixed  hypothesis  be  founded  in  truth,  positive 
homan  rules &11  into  two  parcels: — 1.  Positive  human  rules 
which  obUdn  with  all  mankind;   and  the  conformity  of 
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whicli  to  Divino  commands  is,  therefore,  indicated  br  the 
moral  sense :  2.  Positive  hmnan  roles  which  do  not  obtain 
uniTersallv ;  and  the  conformity  of  which  to  Divine  com- 
mands is/therefore,  not  indicated  by  that  infallible  guide. 

Ilavinff  stated  the  hypothesis  of  utility,  the  hypothesis 
of  a  mor^  sense,  and  the  modified  or  mixed  hypothesis 
which  is  compounded  of  the  others,  I  will  close  my  oisquisi- 
tions  on  the  index  to  God*s  commands  with  an  endeavour  to 
clear  the  hypothesis  of  utility  from  two  current  though  gross 
misconceptions. 

Of  the  writers  who  maintain  as  well  as  those  who  impuprn 
the  theory  of  utility,  three  out  of  four  fall  into  one  or  the 
other  of  the  following  errors. — 1.  Some  of  them  confound 
the  motivei  which  ought  to  determine  our  conduct  with  the 
proximate  measure  or  tett  to  which  our  conduct  should  con- 
form and  by  which  our  conduct  should  be  tried. — 2.  Others 
confound  tne  theory  of  general  uttUty  with  that  theory  or 
hypothesiB  concerning  the  origin  of  benevolence  which  is 
branded  by  its  i^orant  or  disingenuous  adversaries  with  the 
misleading  and  mvidious  name  of  the  selfish  st/stetn, 

I  will  examine  these  two  errors  in  their  order. 

According  to  the  theory  of  utility,  the  measure  or  test  of 
human  conduct  is  the  law  set  by  God  to  his  human  creatures. 
Now  some  of  his  commands  are  revealed,  whilst  others  are 
unrevealed.  Tlie  commands  which  God  has  revealed,  we 
must  gather  from  the  terms  wherein  they  are  promulgated. 
The  commands  which  he  has  not  revealed,  we  must  construe 
by  the  principle  of  utility :  by  the  probable  effects  of  our 
conduct  on  that  general  happiness  or  good  which  is  the  final 
cause  or  purpose  of  the  good  and  wise  lawgiver  in  all  his 
laws  and  commandments. 

Strictly  speaking,  therefore,  utility  is  not  the  measure  to 
which  our  conduct  should  conform,  nor  the  test  by  which 
our  conduct  should  be  tried.  It  is  not  in  itself  the  source 
or  spring  of  our  highest  or  paramount  obligations,  but  it 
guides  us  to  the  source  whence  these  obligations  flow.  It  is 
the  inde.v  to  the  measure,  the  itidejL'  to  the  test.  But,  since 
we  conform  to  the  measure  by  following  the  suggestions  of 
the  index,  I  may  say  with  sutiicient,  tliough  not  with  strict 
propriety,  that  utility  is  the  measure  or  test  proxitnately  or 
vnmediately.  Accordingly,  I  style  the  Divine  commands 
the  ultimate  measure  or  test :  but  I  style  the  principle  of 
utility,  or  the  general  happiness  or  good,  the  proximate 
measure  to  which  our  conduct  should  confonu,  or  the  proxi" 
mate  test  by  which  our  conduct  should  be  tried. 

Now,  though  the  general  good  is  that  proximate  meastirey 
or  test,  it  is  not  in  all,  or  even  in  most  cases,  the  motive  or 
inducement  which  ought  to  determine  our  conduct.    If  our 
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eonduct  were  always  detennined  by  it  considered  as  a  mo-       Lfct. 
Imw  or  ittdMcement,  our  conduct  would  often  disagree  with  it         IV. 
considered  as  the  ttandard  or  meature,  ^      •     ^ 

Tliough  these  propositions  may  sound  like  paradoxes, 
tber  aie  perfectly  just.  I  cannot  here  go  through  the  whole 
of  the  proofr  hj  which  they  are  capable  of  being  established 
berond  contzmdiction.  I  shall  content  myself  with  throwing 
out  some  hints  by  way  of  illustration. 

By  the  general  or  public  good  or  hanpiness  I  mean  the 
amegate  enjoyments  of  the  indiWduals  to  whom  I  refer 
c^ectively  l^  the  words  ^generaVox  *jmblic,*  These  words 
'  genenl/  '  public/  and  others  such  as  '  family/  *  countn*/ 
« mankind/  are  concise  expressions  for  a  number  of  individual 
persons  considered  collectively  or  as  a  whole.  If  the  good 
of  those  persons  considered  singly  were  sacrificed  to  the 
supposed  good  of  the  whole,  the  general  good  would  be 
destroyed  l}y  the  sacrifice.  The  general  good  would  bo 
sacrificed  to  the  name  of  the  general  good : — an  absurdity 
when  broadly  stated,  but  nevertheless  a  consequence  to 
which  some  current  notions,  for  example  the  notion  of  the 
pMic  good  current  in  the  ancient  repuulics,  have  inevitably 
tended. 

Now  (speaking  generally)  ever}'  individual  is  the  best 
po^ible  judge  of  his  own  interests :  of  wliat  will  affect  him- 
self with  the  greatest  pleasures  and  pains.  Compared  with 
this  intimate  knowledge,  his  knowledge  of  the  interests  of 
others  is  vague  conjecture. 

If  ever}'  individual  neglected  liis  own  for  the  sake  of 
pursuing  and  promoting  the  interests  of  others,  the  interests 
of  every  individual  would  be  managed  unskilfullv ;  and  the 
general  or  public  good  would  diminish  with  the  good  of 
the  individuals  of  whom  that  general  or  public  is  constituted 
or  composed. 

Conseauently,  the  principle  of  general  utilitv  imperiously 
demands  tnat  each  shall  commonly  attend  to  his  own  rather 
than  to  the  interests  of  others :  that  he  sliall  not  habitually 
neglect  that  which  he  knows  accurately  in  order  tluit  he  may 
habitually  puraue  that  which  he  knows  imperfectly. 

This  IS  also  the  arrangement  which  the  Author  of  man*s 
nature  manifestly  intended.  For  our  self-regarding  ail'ections 
atv  steadier  and  stronger  than  our  social :  the  motives  by 
which  we  are  urged  to  puraue  our  peculiar  good  operate 
with  more  constancy,  and  commonly  with  more  energ}-,  tlian 
the  motives  by  which  we  are  solicited  to  pursue  the  good  of 
our  fellows. 

The  principle  of  general  utility  d(ws  not  demand  of  us 
that  we  shall  always  or  habitimlly  intend  the  general  good  : 
but  only  that  we  shall  never  punue  our  own  peculiar  good 
h\'  means  inconsistent  with  that  paramount  object. 

Fur  example :  A  man  delves  or  spins  to  put  money  in  his 
Dun>e,  and  not  with  the  purpose  or  thought  of  promoting  the 
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Part  I.  general  well-being.  Bat  1>y  delving  or  sinnning,  he  adds  to 
^  %y  .  the  ram  of  commoditiefl :  and  promotes  that  general  well- 
being,  which  is  not,  and  ought  not  to  be,  his  practical  end. 
General  utility  is  not  his  motiye  to  action.  But  his  action 
conforms  to  utility  considered  as  the  standard  of  conduct : 
and,  when  tried  by  the  test  of  utility,  deserves  approbation. 
Again :  Of  all  pleasures  bodily  or  mental,  tne  pleasures 
of  mutual  love,  cemented  by  mutual  esteem,  are  the  most 
enduring  and  varied.  They  therefore  contriimte  largely  to 
swell  the  sum  of  human  happiness.  And  for  that  reason, 
the  well-wisher  of  the  general  good  must  consider  them 
with  much  complacency.  But  he  is  &r  from  maintaining 
that  the  general  good  ought  to  be  the  motive  of  the  lover. 
It  was  never  contended  or  conceived  bj'  a  sound,  orthodox 
utilitarian,  that  the  lover  should  loss  his  mistress  with  an 
eye  to  the  common  weaL 

And  by  this  last  example,  I  am  naturally  conducted  to 
this  fbrther  consideration. 

Even  wheore  utility  re^jvuies  tiiat  benevolence  shall  be  our 
motive,  it  conunonly  requires  that  we  shall  be  determined  by 
pardal  rather  than  by  genml  benevolence :  by  the  love  of 
mmily,  rather  than  by  sympathy  with  the  wider  circle  of 
friends  or  acquaintance:  by  sympathy  with  friends  or  ac- 
quaintance, rather  than  by  patriotism :  by  patriotism,  or  love 
of  country,  rather  than  by  the  larger  fiumanity  which  em- 
braces mamdnd. 

In  short,  the  principle  of  utility  requires  that  we  shall 
act  with  the  utmost  eftect,  to  the  end  of  producing  good. 
And  (speaking  generally)  we  act  most  effectively  to  that  end 
when  our  motive  or  inducement  to  conduct  is  the  most 
urgent  and  steady,  when  the  sphere  wherein  we  act  is  the 
most  restricted  and  the  most  £uniliar  to  us,  and  when  the 
purpose  which  we  directly  pursue  is  the  most  determinate 
or  precise. 

The  foregoing  general  statement  must^  indeed,  be  received 
with  numerous  limitations.  The  principle  of  utility  not 
imfrequently  reouires  that  the  order  at  wnich  I  have  pointed 
shfdl  oe  inverted  or  reversed :  that  the  self-regarding  affec- 
tions shall  yield  to  the  love  of  family,  or  to  svmpathy  with 
friends  or  acquaintance :  tliese  to  the  love  of*^  country :  the 
love  of  country  to  the  love  of  mankind :  in  short  tliat  the 
general  happiness  or  good,  which  is  always  the  test  of  our 
conduct,  shall  also  be  the  practical  end  to  which  our  con- 
duct  is  oirected. 
SSnJil.*" ""  In  order  further  to  dissipate  the  confusion  of  ideas  gi^^ng 

uiO(ire«.  fig^  to  the  misconception  last  examined,  I  shall  here  pause 
to  analyze  the  expression  '  good  and  bad  motives,'  and  to 
show  in  what  sense  it  represents  a  sound  distinction. 

Properly  speaking,  no  motive  is  either  good  or  bed: 
since  there  is  no  motive  which  may  not  by  possibility,  and 
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which  does  not  occaBionally  in  fact,  lead  both  to  beneficiAl       Lrct. 
and  to  miachievouB  conduct.  ^'    ^ 

Thus  in  the  caae  which  I  liave  already  used  as  an  illiis- 
tnrtion,  that  of  the  man  who  diprs  or  weaves  for  his  own 
saheiBteDce ;  the  motive  is  nelf-regnrding,  but  the  action  is 
beneficial.  The  same  motive,  the  desire  of  subsistence,  may 
lead  to  pernicious  acts,  such  ns  stealin^r.  Love  of  reputa- 
tion ia  a  motive  generally  productive  of  beneficial  acts ;  and 
with  some  persons  a  most  powerful  incentive  to  acts  for  the 
pahlic  good.  That  form  of  love  of  reputation  called  vanity, 
on  the  other  hand,  implying,  as  it  does,  that  tlie  aim  of  its 
poeseeeor  is  set  upon  worthless  objects,  commonly  leads  to^i 
waste  of  energy,  and  is  therefore  of  evil  tendency.  Yet  if 
enhordinated  in  the  indi\'idiuil  to  other  springs  of  action, 
and  existing  merely  as  a  latent  feeli^  of  self-complacency 
arifling  out  of  considerations  however  foolish  or  unsubstan- 
tial, it  may  be  harmless,  or  even  useful  as  tending  to  conserve 
energy.  l)enevolence,  on  the  other  hand,  and  even  religion, 
though  certainly  unselfish,  and  generally  esteemed  good 
motives,  may,  when  narrowed  in  their  aims,  or  directed  by 
a  perverted  understanding,  lead  to  most  pernicious  actions. 
For  instance,  the  affection  for  children  is  with  many  per- 
sons more  apt  to  lead  to  acts  contrary  to  tlie  public  pood 
than  any  purely  selfish  motive ;  and  tlie  palliation,  which 
tlie  supp'jsed  goodness  of  the  motive  constitutes  in  the  eves 
nf  the  public  for  the  pemiciDUS  act,  encounipes  men  to  do 
for  the  sake  of  their  ciiildn»n,  actions  whicli  thev  would  lx» 
a.4ham(Kl  to  do  for  their  own  direct  iiitorest.  l^ven  that  cn- 
hir«n?<l  benevolence  which  embraces  humaiiily,  may  lead  to 
itct'ons  extremely  mis^'liiovous,  unless  «nn(l(Ml  by  a  prrlVctly 
sound  judgment ;  r.tj,  attempts  at  tyrannicide. 

I  Jut,  although  ever\*  motive  may  lead  to  pood  or  Ixid, 
some  are  pre-eminently  likely  to  lead  to  good ;  cf/.  U'nevo- 
lence,  love  of  reputation,  religion.  Others  pre-eminently 
likely  to  lead  to  liid,  and  little  likely  to  lead  to  good  ;  vjj, 
the  anti-social ; — anti])at]iv — particular  or  gi*nenil.  Others, 
apnin,  are  as  likely  to  lead  to  good  ns  to  kid  ;  *».//.  the  self- 
regarding.  They  nie  the  origin  of  most  of  the  steatV  in- 
dustry', but  also  of  most  of  the  ollence-*  t)f  men. 

In  this  qualified  sense  we  may  con-ectly  speak  of  good 
motives. — goinl  di^•J»o^itions:  and  thes«»  ought  to  In*  n'cog- 
nised  and  ap]»roved.  I'or  the  quality  of  the  act,  though 
ultimatelv  t»'r»t«Hl  bv  it-*  confonnitv  to  utilitv,  (l«»es  to  some 
extent  de|)end  upon  tlu»  molivt*  or  <iispo!4itiun.  Tliese  art* 
the  springs  of  action.  It  is  important  tluit  they  >hould  Ixj 
abundant  and  healthy :  but  \\lu't]i»'r  their  eilect  shall  be  a 
bounteous  harvest  or  a  desohitiug  torrent  depends  on  how 
they  are  guide<l  and  din.K*ted. 

To  adjust  the  respective  claims  of  the  sellish  and  sttcial 
motives,  of  partial  sympathy  and  general  benevolence,  is  a 
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PavtI.     tuk  which  belonn  totliBd«tul,nthMtha]ito  thepriDdplM 
1 1-         of  ethics ;  uid  if  pimu«d  would  kad  me  too  &r  ftnm  dio 

'       '  >wTopri>te  ptupoM  of  my  Course.    Wh»t  I  have  suggaeted 

will  niffice  tu  conduct  the  reflecting  to  the  followii'g  con* 
cluuoiiB.  1 .  Geneisl  utJliW  cottddered  M  the  msMure  or 
test,  difien  from  general  utilitj  conudered  aa  a  motive  or 
iiiducMiMiit.  2.  Our  conduct,  if  tnilr  actuated  to  the 
principle  of  utilitj,  would  conform  to  nilea  fiuhioDMl  on  the 
pindple  of  utility,  or  be  guided  hy  oeutdmenta  aaaonated 
with  mehTulee.  But,  thia  notwithataiiding,geDa«lutili^, 
or  the  geDOkl  happinaBB  or  good^  would  not  be  in  all,  or  even 
in  moat  caaea,  our  motive  tu  action  or  forbearance. 

Tb*  itmnd  Having  touched  on  the  first  of  the  two  misconcuptionB, 

"ni^n-"''       I  will  DOW  advert  to  the  eecond. 

uiiKd.  Hey  who  fall  into  tlua  ndsconceptiun  are  vuilty  of  two 

erruTS.  1.  They  mistake  and  distort  the  hypotneaia  concern- 
ing the  onsiu  of  beneToleoce  which  ia  staled  the  n^fiA 
t^rm.  2.  They  imagine  that  that  hypothesis,  as  thus  mis- 
taken and  distorted,  ia  an  essential  or  Decessar}'  inj>Tedient 
in  the  thtor^  of  utility.  The  first  of  these  luiBtakes  is  raada 
amongst  otltera  by  Godwin,*  the  second  by  Poley. 

I  will  examine  tlie  two  errors  into  which  the  iiiisconrep- 
tiou  may  be  resolved,  in  the  order  wherein  I  have  stated 
thera. 

1 .  According-  to  an  hj-pothesia  of  Hartley  and  of  i-arious 
other  writers,  beDevolence  or  sympathy  ie  not  an  ultimate 
fact, — it  emanates  from  self-love,  or  from  the  self-regarding 
alfections,  through  that  familiar  process  styled  '  the  asso- 
ciation of  ideas,'  tu  which  I  have  already  adverted. 

It  follows  that  these  writers  dispute  not  the  autenct  of 
disiuterested  benevolence  or  sympathy:  but,  assimiiDg  the 
existence  of  the  feeling,  they  endeavour  to  trace  it  to  the 
simpler  and  ulterior  feeling  of  which  they  believe  it  the 
oft'spring. 

Yet,  palpable  as  this  coueeouence  is,  it  is  fancied  by 
many  opponents  of  the  theory  of  utility,  and  even  by  some 
of  its  adherents,  that  these  writers  dispute  the  ariamct  of 
disinterested  benevolence  or  sympathy. 

According  to  the  hypothesis  m  question,  tuthMmittakm 
and  diitorftd,  we  have  no  sympathy  properly  so  called  with 
the  pleasures  and  pains  of^otliers.  That  which  is  stvled 
sympathy,  or  that  which  is  styled  benevolence,  is  provident 
regard  to  self.     Evciy  good  olHce  done  by  man  to  man 

*  'Enquiry  concerning  Politiml  Justice.'  Bv  William  Godirin. 
Januiiy,  1793,  book  iv.  cli.  viii.  1  preanme  'the  authnr  cIimcs 
Gmiwin«mon(t»t  the  adherantsof  the  theory  of  Qtility.    This  writer 


of  the  irguments  most  eflectirely  urged 
utility  by  ill  more  luDdcrD  adhcrcnli,— K>  C. 


of  thtpriitei/iil  nfjm 
-'  '-  favour  of  til 


Theory  of  Utility  Misunderstood,  57 

■pringB  firom  a  calculation  of  which  self  is  the  object.    We       Lect. 

Eve  th&t  we  depend  on  others  for  much  of  our  own         IV. 
M0B :  and,  perceiving  this,  we  do  good  unto  others  that     ~     ■       ' 
I  may  do  it  unto  us.* 

2.  Having  thus  mistaken  and  distorted  the  so-called 
mifitk  tytiemy  many  opponents  of  the  theory  of  utility, 
together  with  some  adherents  of  the  same  theory,  imagine 
that  the  former,  as  thus  mistaken  and  distorted,  is  a  neces- 
M17  portion  of  the  latter.  And  hence  it  naturally  follows, 
that  the  adherents  of  the  theory  of  utility  are  styled  by 
many  of  its  opponents  'selfish,  sordid,  and  cold-olooded 
eakolators.' 

According  to  the  theory  of  utility,  the  principle  of 
aemeral  utility  is  the  index  to  God*s  commands.  Tnough 
uoevolence  oe  nothing  but  a  name  for  provident  rewd 
to  self,  we  are  moved  by  regard  to  self,  when  we  thinK  of 
the  awful  sanctions  of  those  commands  to  pursue  the  gener- 
ally useful,  and  to  forbear  from  the  generally  pernicious. 
This  is  the  version  of  the  theory  of  utility  renderea  by  P^ey. 
He  lays  down  general  utility  as  the  proximate  tost  of  con- 
duct ;  but  he  supposes  that  all  the  motives  by  which  our 
conduct  is  determined  are  purely  8elf-i'egardin^. 

Now  the  theory  of  ethicB,  which  I  style  tlie  theory  of 
atilitv,  has  no  necessarv'  connection  with  any  thoor\'  of  mo- 
fives ;  nor  is  it  concerned  with  any  hypothesis  as  to  the 
nature  or  origin  of  benevolence  or  sympathy.  I  think 
l*aley  8  version  of  the  theory  of  utility  is  coherent :  tlioiigh 
I  think  his  theory"  of  motives  mi^erabfy  partial  and  shallow, 
end  that  mere  rejrard  to  self,  although  it  were  never  so  pro- 
vident, would  hardly  perform  the  office  of  genuine  benevo- 
lence or  8}'mpathy.  {"or  if  genuine  benevolence  or  8>Tiipathv  is 
a  portion  of  bur  nature,  it  furnishes,  besides  the  self-regarding 


*  The  selfish  system,  in  this  its  literal  import,  14  flatly  incon- 
firtent  with  obvious  farts,  and  is  hanlly  de^cn'ing  of  nerious  refuta- 
tion. We  are  daily  and  hourly  comcioui  of  disinterested  benevolence 
or  sympathy  in  the  sense  of  wishing  the  good  of  others  without 
r^s'rd  to  our  own.  And  here  I  munt  note  an  nnibi^uity  of  the 
word  9dfi$k,  In  the  wider  sense  all  motives  are  selfish.  A  motive 
is  a  wijJi,  and  therefore  a  pain  affe(>ting  a  roan*s  ielj\  which  seeks 
relief.  In  the  narrower  sense  tetfinh  motives  are  opf)osed  to  6m^or>- 
hnt  ones.  To  obviate  the  ambiguity  Hentham  discanls  the  word 
»eifi$h.  The  motives  which  solicit  us  to  pursue  the  f;ood  of  others 
he  styles  tocial.  Those  which  impel  uk  to  pursue  our  own  advan- 
tage'he  stylet  $elf'regardinn.  Ik^pides  this,  there  are  disinterested 
motives  by  which  we'are  solicited  to  vi^it  others  with  evil.  These 
disinterested  but  malevolent  motives  lientham  styles  anti'tocial. 
The  existence  of  such  motives  has  been  questioned,  but  in  imputing 
them  to  human  nature,  Bentham  Ls  not  singular.  Their  existi*nce 
is  asanmed  by  Aristotle  and  Butler,  and  br  all  who  have  examined 
the  sprinn  or  motives  of  conduct.  And  t6e  fact  b  easily  exptlained 
br  the  ul- pervading  principle  which  is  styled  *  the  association  of 
kicai.' 
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motiTe,  a  dMnet  induoement  to  consult  the  frenend  good, 
namely,  a  disinterested  repaid  for  the  ^|«ieral  welwe  or 
happin  ess.  And  without  this  the  motiyes  impelling  us  to  pro- 
mote the  general  good  would  be  more  defectiTe  than  they  are. 
But  whemer  benevolence  or  sympathy  be  a  simple  or  ulti- 
mate fact,  or  be  engendered  by  the  prmdplc  of  association 
on  the  self-regarding  affections,  it  ts  one  of  the  motives  by 
which  our  conduct  is  determined.  And,  on  either  of  the 
conflicting  suppositions,  the  principle  of  utility,  and  not 
benevolence  or  sympathy,  is  the  meantre  or  ted  ot  conduct : 
For  as  conduct  may  be  genemUy  useful,  thouffh  the  motive 
is  self-r^jrarding ;  so  may  conduct  be  generally  pernicious, 
though  the  motive  is  purely  benevolent.  Accordingly,  in  all 
his  expositions  of  the  theory  of  utility,  Bentham  assumes  or 
supposes  the  existence  of  disinterested  sympathy,  and 
scarcely  adverts  to  the  hypotheses  which  regard  the  origin 
of  the  feeling.* 


LECTURE  V. 


LKrr. 
V. 


of  oenaln 
terms. 


The  term  lawy  or  lawSj  is  applied  to  the  following  objects : 
— to  laws  proper  or  properly  so  called,  and  to  laws  im- 
properly 80  called :  to  objects  which  have  all  the  essentials 
of  an  imperative  law  or  rule,  and  are  said  to  resemble  (in 
the  narrow  sense  of  the  word) :  and  to  objects  which  are 
wanting  in  some  of  those  essentials,  but  to  which  the  term 
is  unduly  extended  either  by  reason  of  analogy  or  in  the 
way  of  metaphor, 
Reicmbiance.  What  is  here  meant  by  the  word  resemblef  and  by  the 
word  analogy,  may  be  explained  as  follows.  JResemblanee, 
in  the  wider  sense  of  the  word,  includes  every  degree  of 
likeness  between  objects  or  classes  of  objects.  But  in  the 
narrower  sense  and  in  the  language  of  logic,  objects  which 
have  all  the  (qualities  composing  the  essence  of  the  class,  and 
all  the  qualities  which  are  the  consequences  of  those  compos- 
ing the  essence,  resemble. 

Analogy  in  the  original  and  proper  sense  of  the  word  is 
used  to  express  the  relation  between  two  objects  or  groups 
of  objects  which  consists  in  the  fact  that  one  has  some  of 
the  properties,  and  the  other  all  the  properties  of  a  class 
expressly  or  tacitly  referred  to. 


^cak>fx. 


*  But  here  I  may  remaik  that  although  not  directly  an  ingre- 
dient in  the  theory  of  utility,  the  hypothesis  of  Hartley  is,  if  wdl 
founded,  very  important  in  determining  the  nature  of  a  sound 
system  of  education.  For  as  I  have  shown  the  importance  of 
motives,  which  are  the  springs  of  action,  it  follows  that  the  process 
by  which  they  are  generatra  is  of  gpreat  practical  moment,  and 
well  descnring  of  close  and  minute  examination. 


Resemblance-— A  nalogy — Metaphor, 

Mdi^ik^r,  in  its  larger  sense,  maj  be  defined  as  the 
tnnsleience  of  a  term  from  its  primitive  signification  to 
objects  to  wbicb  it  is  applied  in  a  secondary  sense.  An 
analogy  real  or  supposed  is  always  the  groimd  of  the  trans- 
fereoce ;  hence  every  metaphor  is  an  analogical  application 
of  a  term,  and  eveiy  analogical  application  of  a  term  is  a 
metaphor. 

In  common  parlance,  however,  annloffy  has  come  to  be 
used  in  a  somewhat  narrow  and  definite  sense ;  namely,  to 
mark  the  resemblance  between  natural  objects  which  do  not 
belong  to  the  same  species  (that  is  to  say,  a  natural  dinsion 
which  we  conceive  of  as  a  somewhat  narrow  one),  but  which 
do  belong  to  the  same  genus,  order,  class,  or  whatever  name 
maj  be  used  to  denote  a  lar^rer  natural  di\'i8ion  of  objects. 
To  explain  the  distinction  fidly  would  require  a  solution  of 
the  question — ^Wliat  are  the  criteria  of  a  true  classification 
of  natural  objects : — a  question  amongst  the  most  profoimd 
of  those  which  are  in  any  way  hopeful  of  solution.*  But 
the  distinction  may  be  suggested  by  a  single  illustration. 
There  is  a  close  resemblance  between  a  leaf  and  the  petal  of 
A  flower — there  is  an  analogy  botwoon  both  tlioso  and  the 
breathing  organs  of  an  aniiuai.  But  when  a  feature  of  the 
human  face  is  described  as  *  tip-tilted  like  the  potal  of  a 
flower,*  we  are  conscious  that  the  expression  is  basted  on  a  re- 
njote  and  fanciful  resemblance.  Accordinjrly  we  say  tliat  the 
expression  is  tijufure  of  speech.  To  call  the  feature  in  oues- 
tion  a  *  petal '  (not  because  it  breathes,  but  because  it  is 
*  tip-tiltetl '),  would  be  a  metaphor. 

Now  it  is  convenient  to  make  a  similar  distinction  be- 
tween the  terms  analogy  and  metaphor  as  applied  to  the 
complex  objects  comprehended  by  the  tenu  law  or  laws. 
Of  laws,  improperly  so-called,  soiue  are  closohf,  others  are 
remotely  analogous  to  laws  proper.  Tlie  term  laio  is  ex- 
tended to  some  by  a  decision  of  the  reason  or  understanding. 
The  term  laic  is  extended  to  others  by  a  turn  or  caprice  of 
the  fancy. 

I  style  laws  of  the  lirst  kind  lawii  cloxely  mwlogwts  tc 
laws  proper.  These  are  merely  opinions  or  sentiments  held 
or  felt  by  men  in  reganl  to  human  conduct.  1  say  that  they 
are  called  laics  by  an  analogical  extension  of  the  term. ^i 
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Analnnr 

meupnor 

naedln 

cominoii 

pmrlance 

deflned. 


T.IIWS  fm- 
proper  •!« 
of  two 
kinds.— 
1.  Jjawii 
cloteljr  snn- 
lOfoustoUw 
proper. 
3  Laws 
mataphorlciil 
or  flffuratlvo. 


•  I  have  hero  tn^atM  tin*  toxt  wmowliat  frooly,  l»ut  I  think 
fairiy  rppreaentinK  the  authorV  meaning,  in  hi^  u«o  of  the  word 
•naJlocr*  The  best  ra^omi/^  of  cLn^isiltcntifm  1  liavoyet  ^cen  ia  fpven 
in  MUra  *  Logic/  rh.  vii.  §  4.  Although  he  doon  not  f;of|uite  to  the 
root  of  the  mattor,  hi<  af*c«»unt  of  iHls  vor>'  important  imd  auf;get- 
tive.  The  question  remain's  what  are  tho  ground*  of  the  ioductjon 
by  which  we  infer  that  the  ctunmon  propprtie^  of  the  natural  ob- 
jecta  which  constitute  a  true  kind  are  indetinito  and  inexhaaatibla. 
Can  we,  indoetl,  niuilvn  this  without  nn  inquiry  into  tht  physical 
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analogooito 

the  proper, 
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God. 
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Bfyle  lam  of  the  aeeond  kind  Ioum  mdapkarioal  wJiguraHeB* 
I  (Bay  that  they  are  called  law»  by  a  matt^tkor  orJSgwre  of 
tp&ech, 

I  (Ustribute  laws  proper,  with  such  improper  laws  as 
are  closely  analogous  to  the  proper,  under  three  capital 
classes. 

The  first  comprises  the  laws  of  God— the  laws  (properly 
so  called)  which  are  set  by  Qod  to  his  human  creatures. 

The  second  comprises  nositiye  laws — ^the  laws  (properly 
so  called)  which  are  set  b^  men  as  political  superiors,  or 
by  men,  as  private  pnersons,  in  pursuance  of  legal  rights. 

The  thira  comprises  laws  of  the  two  following  species : 
1.  The  laws  (properly  so  called^  which  are  set  1^  men  to 
men,  but  not  by  men  as  political  superiors,  nor  by  men,  as 
private  persons,  in  pursuance  of  legal  rights:  2.  The  laws 
which  are  closely  analogous  to  laws  proper,  but  are  merely 
opinions  or  sentiments  held  or  felt  by  men  in  regard  to 

human  conduct. ^I  put  laws  of  these  two  spedes  into  a 

common  class,  and  I  mark  them  with  the  common  name  of 
po$Uive  moraUtyj  atpoBUive  moral  rules. 

My  reasons  for  using  the  two  expreesions  ^positive  law ' 
and  ^positive  morality,'  are  the  following. 

There  are  two  capital  classes  of  human  laws.  The  first 
comprises  the  laws  (properly  so  called)  which  are  set  by 
men  as  political  superiors,  or  by  men,  as  private  persons, 
in  pursuance  of  legal  rights.  The  second  comprises  the  laws 
(proper  and  improper)  which  belong  to  the  two  species  im- 
mediately above  mentioned. 

As  merely  distinguished  from  the  second,  the  first  of 
those  capital  classes  might  be  named  simply  la%c.  As 
merely  distinguished  from  the  first,  the  second  of  those  capital 
classes  might  be  named  simplv  morality.  But  both  must  be 
distinguished  from  the  law  of  God :  and,  for  the  purpose  of 
distinguishing  both  from  the  law  of  God,  we  must  qualify  the 
names  law  and  morality.  Accordingly,  I  style  tne  first  of 
those  capital  classes  ^powtioe  law :' and  I  stvle  the  second  of 
those  capital  classes  ^positive  morality.'  by  the  common 
epithet  positive^  I  denote  that  both  classes  fiow  from  human 
sources.  By  the  distinctive  names  law  and  morality ^  I  de- 
note the  difference  between  the  human  sources  from  which 
the  two  classes  respectively  emanate. 

The  use  which  I  so  make  of  the  term  *  positive  law '  is 
strictlv  in  accordance  with  the  language  commonly  em- 
ployed by  writers  on  jurisprudence.  The  term  ^positive 
morality  'I  have  adopted  as  an  expressive  phrase  to  denote 
a  class  of  objects  bearing  to  morality  a  relation  similar  to 
that  which  positive  law  bears  to  law.  For  the  term  morality 
taken  by  itself  may  signify  either  what  I  have  just  called 
positive  morality,  or  it  may  signify  that  Divine  law  which  la 
the  ultimate  test  of  positive  morality  as  it  ought  to  be. 


Lect. 
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Positive  L  aw^  Positive  Morality.  6 1 

From  the  expreeMon  positive  law  and  the  expression  ;^08^- 
fiVe  morality,  I  pass  to  certain  expressions  with  which  thej 
are  cloeelv  connected. 

The  ieience  of  juriipntdenee  (or,  simply  and  briefly, 
jmritprudence)  is  concerned  with  positive  ItncSy  or  with  laws 
Ftrictly  so  called,  as  considered  without  regard  to  their 
gi  oineee  or  badness. 

Poiitipe  morality,  considered  without  regard  to  its 
poodness  or  badness,  might  be  the  subject  of  a  science  clot^ely 
analogous  to  jurisprudence.  I  say  *  might  be : '  since  it  is 
only  in  one  of  its  branches  (namely,  the  law  of  nations  or 
international  law),  that  positiye  morality,  thus  considered, 
has  been  treated  by  writers  in  a  scientific  or  systematic 
manner. — For  the  science  of  positive  morality  considered 
without  regard  to  its  goodness  or  badness,  current  or  estab- 
liahed  language  will  hardly  afford  us  a  name.  But,  since 
the  science  of  juriaprudence  is  not  unfrequently  styled  *  the 
acienoe  ofpomtire  law,'  the  science  in  question  mi^ht  be 
styled  analogically  '  the  science  of  positive  morality.  The 
department  of  the  science  in  question  which  relates  to  inter- 
national law,  has  actually  been  styled  by  Vt>n  Martens,  a 
writer  of  celebrity,  *  jwsitives  oder  practisches  Viilkerrpcht : ' 
that  is  to  sav,  ^positive  international  law,*  or  ^  jn-articol  in- 
ternational law.*  Had  he  named  tliat  department  of  the 
science  ^positive  international  morality^^  the  name  would 
hare  hit  its  import  with  perfi»ct  precision. 

The  science  of  ethics  (or,  in  the  lanjnifl}ire  of  IWntliam, 
the  science  of  deontology)  may  be  defined  in  the  following 
manner. — It  affects  to  determine  the  test  of  positive  law 
and  morality.  In  other  wonls,  it  affects  to  expound  them 
as  they  ought  to  be ;  as  they  would  be  if  they  were  good  or 
worthy  of  praise;  or  if  they  confomieil  to  anassumeil  measure. 
The  science  of  ethics  (or,  simply  and  briefly,  ethics)  con- 
sists of  two  departments :  the  one  affects  to  determine  the 
test  of  positive  law,  and  is  styled  the  science  of  legislation,  or 
briefly,  legislation ;  the  other  affects  to  determine  the  test 
of  positive  morality,  and  is  styled  the  science  of  morals,  or, 
briefly,  morals. 

I  fere  I  may  observe  that  when  we  say  that  a  human  law 
is  good  or  bad,  or  is  what  it  ought  or  ought  not  to  be,  we 
mean  (unless  we  intimate  our  mere  liking  or  aversion)  this: 
namely,  that  the  law  agn^es  with  or  differs  from  a  Mmiething 
to  which  we  tacitly  refer  it  as  to  a  measure  or  test.  Ac- 
cording to  the  theory  of  utility,  whicli  I  now  assume  as 
sufficiently  proved,  a  human  law  is  good  or  Imd  as  it  agrees 
or  does  not  agree  with  the  law  of  (lod  as  indicated  by  the 
principle  of  utility. 

Positive  laws,  the  appropriate  matter  of  jurisprudence,  Theeonn*©. 
are  related  in  the  way  of  resemblance,  or  by  a  close  or  vninAisLk 
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remote  analogrVy  to  the  folio winpf  objects. — 1.  In  the  way  of 
refiemblance,  tney  are  related  to  the  laws  of  Qod.    2.  In 

the  way  of  resemblance,  they  are  related  to  those  rulee  of 

positive  morality  which  are  laws  properly  soj^ailai- -  3.  By 
a  close  or  strong  analogy;  they  Bxe  incited  to  those  rules  of 
positive  morality  which  are  merely  opinions  or  sentiments 
held  or  felt  by  men  in  regard  to  human  conduct.  4^  By  a 
remote  or  slender  analogy,  they  are  related  to  laws  merely 
metephorical,  or  laws  merely  figurative. 

To  distinguish  positive  laws  from  the  objects  now 
enumerated,  is  the  purpose  of  the  present  attempt  to  deter- 
mine the  province  of  of  jurisprudence. 

In  pursuance  of  the  purpose  to  which  I  have  now  ad- 
verted, I  stated,  in  my  finit  lecture,  the  essentials  of  a  Into 
or  rufe  (taken  with  the  largest  signification  which  can  be 
given  to  the  term  |ir<)p0r/y). 

In  my  second,  third,  and  fourth  lectures,  I  stated  the 
marks  or  characters  by  which  the  laws  of  God  are  distin- 
guished from  other  laws.  And,  statinijf  those  marks  or 
charactors,  I  explained  the  nature  of  the  mdex  to  his  unrc- 
vealed  laws,  or  I  explained  and  examined  the  hypotheses 
which  regard  the  nature  of  that  index.  I  made  this  expla- 
nation at  a  length  wliich  may  seem  disproportionate,  out 
which  I  have  deemed  necessary  because  tnese  laws,  and  the 
index  by  which  they  are  known,  are  the  standard  or  mea- 
sure to  which  all  other  laws  should  conform,  and  by  which 
•they  should  be  tried. 

Before  proceeding?  further  I  must  shortly  indicate  the 
essential  difference  of  a  positive  law  (t>.  the  diflerenoe 
which  severs  it  from  a  law  which  is  not  a  positive  law)  and 
advert  to  the  reason  why  I  postpone  its  complete  definition 
until  after  I  have  described  the  remaining  sets  of  objects 
above  mentioned. 

Every  positive  law,  or  every  law,  simply  and  strictly  so 
called,  is  set  by  a  sovereign  person  or  a  sovereign  body  of 
persons,  to  a  member  or  members  of  the  independent  politi- 
cal society  wherein  that  person  or  body  is  sovereign  or 
supreme. 

But  the  full  analysis  of  these  expressions  occupies  so 
large  a  space  that  it  will  be  convenient  to  postpone  it,  and  I 
sh^  accordingly  complete  the  determination  of  the  pro- 
vince of  Jurisprudence  m  the  following  order. 


InlhepreHcnt  lecture  I  shall  examine  the  distinguishing 

marks  of  those  positive  moral  rules  which  are  lawn  properly 

pronnce  win    *^  ^"'^  ^ »  ^^  those  positive  moral  rules  which  are  styled  laws 

be  completed,   or  r?//r.'«  bv  an  analogical  extension  of  the  term ;  and  of  the 

laws  which  are  styled  latc9  by  a  metaphor.    In  doing  this  I 

shall  also  touch  on  some  subordinate  topics,  and  also  (so  far 
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M  is  alMolutoIy  necessaxy  to  the  immediate  objects  of  this       Lkct. 
lecture)  I  must  anticipate  the  fuller  analysis  of  sovtreignty.         V, 
which  I  reserve  for  the  following  lecture.    In  the  following   ^       • 
(the  sixth)  lecture  I  shall  conclude  the  determination  of  the 
province  of  iuiisprudence,  by  explaining  the  marks  or  cha- 
ncien  which  distinguish  positive  laws.     I  shall  at  the  same 
time  analyze  the  expression  wvereitjnty^  the  correlative  ex- 
pPMsion  iuhjectioHf  and  the  inseparably  connected  expression 
n^dtpendent  political  society, 

(b)  In  pursuance  of  the  order  stated  on  p.  7,  and  above  JJ^^tj*^* 
adverted  to,  I  proceed  to  analyze  posi  ti ve  morality,  describing 
separately  rules  of  the  two  species  described  on  p.  GO  and 
there  classed  together  under  tnis  name. 

From  the  definition  of  a  law,  properly  so  called,  con-  j^^J^'"'^ 
tained  in  the  first  lecture,  it  follows  that  every  law  properly  deflnition  of 
so  called,  flows  from  a  determinate  soiux^,  or  emanates  from   ^"^  vtqvct. 
a  determinate  author. 

It  follows  also  from  the  premises  stated  in  the  preceding  ^^^JT!^^*^ 
lectures  that  the  laws  of  God  are  laws  properly  so  called.       uwv'iuv^uwt 

Positive  laws  or  laws  ftricthj  so  called,  are  established   p"»rer- 
immediately  bv  monaivhs  or  soven'ijm  Ixxliep,  as  supreme   Tvnnitiim  ».f 
|K>liticnl  Hupenors  ;  bv  men  in  a  stjite  of  Bubjection  an  sub-   {J,rtiuT%n^ 
ordinate  politioal  Fiijwriora ;  or  by  subjects  as  privalo  jwrnons  ticip«tod 
in  pursuance  uf  lt»pil  rights.     In  each  case  tnoy  ar*»  t*(»t  di- 
rectly or  cin-uitoii^y  by  a  monarcli  or  sovorei^Ti  body.  They 
therefore  flow  fn^ni  a  determinate  ?t>im?e  and  nre  laws  pro- 
|)erlv  so  calltnl. 

Ifesides  the  human  laws  which  I  stylo  p(».«itivo  law, 
there  are  human  lawr  which  I  stylo  positive  nior.ility,  riilos 
of  positive  moralily,  or  positive  nioml  niles. 

The  positive  moral  rules  which  an»  laws  properly  so    Thepot'tivo 
called,  are  distinguiiihed  from  other  laws  by  tlu?  uuion  of  two   J^hJJIh  "^*"' 
nuirks. — 1.  Thev  are  imperative  laws  or  rules  set  bv  men  to   ^««f»  pr«;i'«*'"'>' 
men.     2.  1  hey  are  not  Pet  by  men  as  political  superiors,  nor  crmmaHiUuw. 
are  they  set  by  men  as  private  pt^rsons,  in  pursuance  of  legal   Sy^iInuKi 
riirhts.  They  are  not  commands  (either  direct  or  circuitous)    'upen.ir*. 
of  sovereigns  in  the  character  of  political  superiors. 

Consequently,  they  are  not  positive  laws:  they  are  not 
clothed  with  legal  sanctions,  nor  do  they  obligt*  leyally  tho 
persons  to  whom  thev  are  set.  Ihit  Ix-ing  commamh  (and 
therefore  being  established  by  determinate  individuals  or 
l>o«lifs),  they  are  laws  properly  tro  eallod :  they  are  anr.od 
with  sanctions,  and  impose  duties,  in  tlu>  proper  acoeptatiou 
of  the  terms. 

()f  positive  monil  rules  which  arc  laws  ]iroperly  fo 
called,  some  are  established  by  nun  \^ho  an*  notsubjwls. or 
are  not  in  a  state  of  subjection  to  a  monarch  i>v  S(»vcn'i;rn 
number. — Of  thcM',  Muno  are  esl;ibli>I)«*d  by  men  living  in 
the  myative  state  which  is  style<l  a  stat**  of  n-«tun*  or  a 
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PabtL     state  of  anarchy:  that  is  to  say,  by  men  who  are  fui^ 
ji*        membersy  sovereign  or  subject,  of  any  political  society: 
' "     '  others  tfe  established  by  soyereign  indiyidnals  or  bodies, 

bat  not  in  the  character  of  political  superiors. 

Of  laws  nroperly  so  called  which  are  set  by  subjects, 
some  are,set  oy  subjects  as  subordinate  political  superiors ; 
others  by  subjects  as  private  persons :  —meaning by  'private 
persons/  subjects  not  in  the  dass  of  subordinate  political 
superiors,  or  subordinate  political  superiors  not  eonndeied 
as  such.  Laws  set  by  subjects  as  subordinate  politi<»l 
superiors,  are  {positive  laws:  thejr  are  clothed  with  legal  . 
sanctions,  and  impose  legal  duties.  They  are  set  cir- 
cuitously  or  remotely  by  sovereigns  or  states  in  the 
character  of  political  superiors.  Of  laws  set  by  subjects 
as  private  persons,  some  are  not  established  by  sovereign 
or  supreme  authority — ^these  are  rules  of  jpoeitive  mcnality ; 
they  are  not  clothed  with  legal  sanctions,  nor  do  they 
oblige  legally  the  jparties  to  whom  they  are  set :  others  are 
set  or  estabhshed  m  pursuance  of  legal  ripphts  residing  in  tiie 
subject  authors — and  these  are  positive  laws  or  laws 
strictly  so  called ;  thev  are  clothed  with  legal  sanctions ; 
they  are  commands  oi  sovereigns  as  politiciJ  superiors,  al- 
though they  are  set  by  sovereigns  circuitously  or  remotely. 

It  appears  from  the  foregoing  distinctions,  that  positive 
moral  rules  which  are  laws  properly  so  called  are  of  three 
kinds. — 1.  Those  which  are  set  bv  men  living  in  a  state  of 
nature.  2.  Those  which  are  set  W  sovereigns,  but  not  by 
sovereigns  as  political  superiors.  3.  Those  which  are  set 
by  subjects  as  pri\'ate  persons,  and  are  not  set  by  the  subject 
authors  in  pursuance  of  legal  rights. 

To  cite  an  example  of  the  first  kind,  would  be  super- 
fluous labour.  A  man  living  in  a  state  of  nature  ma^  impose 
an  imperative  law.  And  the  law  being  imperative  (iand 
therefore  proceeding  from  a  determinate  source)  is  a  law 
properly  so  called ;  though,  for  want  of  a  sovereign  author, 
proximate  or  remote,  it  is  not  a  positive  law  but  a  rule  of 
positive  morality. 

An  imperatfve  law  set  by  a  sovereign  to  a  sovereign,  or 
by  one  supreme  government  to  another  supreme  government, 
is  an  example  of  rules  of  the  second  kind.  Not  being  set  by 
a  political  superior,  it  is  not  a'  positive  law  or  a  law  strictly  so 
called.  But  being  imperative  (and  therefore  proceeding  from 
a  determinate  source),  it  amounts  to  a  law  in  the  proper  sifir- 
nification  of  the  term,  although  it  is  purely  or  simply  a  rule 
of  positive  morality'. 

The  following  imperative  laws  so  far  as  they  are  set  by 
their  authors  as  private  persons  merely,  and  not  in  pursu- 
ance of  legal  rights,  are  examples  of  rules  of  the  third  kind : 
namely,  those  set  by  parents  to  children ;  by  masters  to 
servants ;  ly  lenders  to  borrowers ;  by  patrons  to  parasites. 


Positive  Moral  Rules. 

Bdng  imperative  (and  therefore  proceeding  from  determinate 
aonrces),  they  are  laws  properly  so  called.  Being  set  hy 
sabjects  aa  private  persons,  and  not  in  pursuance  of  legal 
rigfata.  they  are  not  positive  laws  but  rules  of  positive 
morality. 

Again :  A  club  or  society  of  men,  signifS'ing  its  collec- 
tive pleasure  by  a  vote  of  its  assembled  members,  passes  or 
nmkeB  a  law  to  be  kept  by  its  members  severally  under  pain 
of  exclusion  from  its  meetings.  Now  if,  and  so  far  as  it  be 
not  made  by  its  authors  in  pursuance  of  a  legal  right,  the 
law  so  voted  and  passed  is  a  further  example  of  rules  of  the 
third  kind. 

The  positive  moral  rules  which  are  laws  improperlv  so 
called,  are  Imn  set  or  imposed  hy  general  opinion :  that  is  to 
•ay,  by  the  general  opimon  of  any  class  or  any  society  of 
pmoos.  For  example,  Some  are  set  or  imposed  by  the 
penend  opimon  of  persons  who  are  members  of  a  profession 
or  callii^:  others,  by  that  of  persons  who  inhabit  a  town 
or  province:  others',  by  that  of  a  nation  or  independent 
political  society :  others,  by  that  of  a  larger  society  formed 
of  various  nations. 

A  few  species  of  the  laws  which  are  set  by  general 
opinion  have  gotten  appropriate  names. — For  example, 
1  nere  are  laws  or  rules  imposed  upon  gentlemen  by  opinions 
current  amongst  gentlemen.  And  these  are  usually  styled 
the  rules  of  honour j  or  the  laws  or  law  of  honour, — There  are 
laws  or  rules  imposed  upon  people  ot  fashion  by  opinions 
current  in  the  fiishionable  world.  And  these  are  usually 
styled  the  laws  set  hy  fashion, — Tliere  are  laws  which  regard 
the  conduct  of  independent  political  societies  in  their  various 
relations  to  one  another :  or,  rather,  there  are  laws  which 
regard  the  conduct  of  sovereigns  or  supreme  governments  in 
their  various  relations  to  one  another.  And  laws  or  rules 
of  this  species,  which  are  imposeil  upon  nations  or  sove- 
reigns by  opinions  current  amongst  nations,  are  usually  styled 
the  law  of  nations  or  international  law. 

Now  a  law  set  or  imposed  by  general  opinion  is  a  law 
improperly  so  called.  It  is  styled  a  law  or  rule  by  an  ana- 
logical extension  of  the  term.  The  fact  denoted  by  the 
expression  is  the  following : — Some  indeterminate  body  or 
uncertain  aggregate  of  persons  regards  a  kind  of  conduct 
with  a  favourable  or  unlavourable  opinion.  In  consrquenre 
of  that  sentiment,  or  the  sentiment  associated  with  that 
opinion,  it  is  likely  that  they  or  some  of  them  will  be  dis- 
pleased with  a  party  who  shall  pursue  or  not  pursue  conduct 
of  that  kind.  And,  in  consequence  of  that  displeasure,  it  is 
likely  that  some  party  (what  party  being  undeteniiined)  will 
xiMt  the  party  provoiring  it  with  some  evil  or  another. 

The  body  by  whose  opinion  the  law  is  said  to  be  set 
does  not  command,  either  expressly  or  tacitly.      For,  since 
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it  IB  not  a  body  precisely  detenniiied  or  certain,  it  canooty 
OS  a  body,  express  or  intimate  a  wish. 

A  determinate  member  of  the  body,  who  shares  in  the 
opinion  or  sentiment,  may  doubtless  be  moved  or  impelled, 
1^  that  rery  opinion  or  e^timent,  to  comnumdibiit  oSaAuet 
of  the  -kind  shall  be  forborne  or  pursued.  The  command  so 
expressed  or  intimated  is  a  law  properly  so  called.  But  the 
author  is  the  determinate  member,  not  the  general  indeter- 
minate body.  For  example.  The  so-called  law  of  nations 
consists  of  opinions  or  sentiments  current  amongst  nations 
generally.  These  arQ  not  laws  properly  so  caUed.  But  one 
supreme  govemment  may  doubtless  command  another  to 
forbear  from  a  kind  of  conduct  which  the  law  of  nations 
condemns.  And,  though  it  is  fiikshioned  on  law  which  is 
law  improperly  so  caUed,.this  conunand  is  a  law  in  the 
proper  signification  of  the  term.  Speaking  precisely^  the 
command  is  a  rule  of  positive  mcnrality  set  1^  a  determmate 
author.  For,  as  no  supreme  government  is  in  a  state  of 
subjection  to  another,  the  government  commanding  does 
not  command  in  its  character  of  political  superior.  If  the 
^vemment  receiving  the  conmmnd  were  in  a  state  of  sub- 
jection to  the  other,  the  command,  though  fashioned  on  tho 
law  of  nations,  would  amount  to  a  positive  law.  Nor  does 
the  government  which  gives  the  command  act  as  tho 
executor  of  a  command  proceeding  from  tho  uncertain  body 
— the  collective  family  or  aggregate  of  natioDs.  That 
government  may,  however,  act  as  the  executor  of  a  com- 
mand proceeding  from  a  definite  number  of  sovereign  statoB 
allied  under  a  treaty.  In  that  case  there  would  be  a  com- 
mand issuing  from  the  allied  states  collectivelv,  andenforce<l 
by  the  one  government  as  their  minister,  ^his  would  be 
still  a  rule  of  positive  morality  and  not  of  positive  law, 
because  the  government  or  state  which  is  to  be  coerced 
would  not  (on  the  hypothesis)  be  in  a  state  of  subjection 
either  to  the  allied  governments  collectively,  or  to  tho 
government  who  for  the  occasion  acted  as  their  minister. 

It  follows  from  the  foregoing  rexisons,  that  a  so-cnlled 
law  set  by  general  opinion  is  not  a  law  ; — ia  not  armed  with 
a  sanction; — and  does  not  impose  a  duty,  in  the  proper 
acceptation  of  the  expressions : — but  is  closely  analogous  to 
a  law,  in  the  proper  signification  of  the  term,  in  the  follow- 
ing respects : — 1.  In  the  case  of  a  law  properly  so  called, 
the  determinate  individual  or  body  bv  whom  the  law  is  set 
wishes  that  conduct  of  a  kind  shall  "Be  forborne  or  pursued. 
In  the  case  of  a  law  imposed  bv  general  opinion,  a  wish 
that  conduct  of  a  kind  shall  be  forfcorne  or  pursued  is  felt  by 
the  uncertain  body  whose  oninion  imposes  it.  2.  If  a  party 
obliged  by  the  law  proper  sliall  not  comply  with  the  wish  of 
the  determinate  indiviaual  or  body,  he  probably  will  sufier, 
in  consequence  of  his  not  complying,  the  e^il  or  inconveni- 
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ence  annexed  to  the  law  as  a  sanction.  If  a  party  liable 
to  theor  displeasure  shall  not  comply  with  the  wish  of  the 
uncertain  body  of  persons,  he  probably  will  suffer,  in  con- 
ffqwLtnce  of  his  not  complying,  some  evil  or  inconvenience 
ijom  some  party  or  anotner.  <3.  I3y  the  sanction  annexed 
to  the  law  proper,  the  parties  obliged  are  inclined  to  act  or 
forbear  a^rreeably  to  its  injunctions  or  prohibitions.  By  the 
evil  which  probably  will  follow  the  displeasure  of  the  un- 
certain body,  die  parties  obnoxious  are  inclined  to  act  or 
forbear  affreeably  to  the  sentiment  or  opinion  which  is  styled 
analofrically  a  law.  4.  In  consequence  of  the  law  properly 
so  called,  tne  conduct  of  the  parties  obliged  has  a  stoEulmess, 
eoDStaney,  or  uniformity,  which,  without  the  existence  of 
the  law,  their  conduct  would  probably  want.  A  precisely 
nmikr  consequence  results  from  the  sentiment  or  opinion 
which  is  styled  analogically  a  law. 

In  the  foregoing  analysis  of  a  law  set  by  general  opinion, 
the  meaning  of  the  expression  ^indeterminate  body  of 
penons '  is  indicated  rather  tlrnn  explained.  To  complete 
iny  analysis  of  a  law  set  by  general  opinion  (and  to  abridge 
tluit  analysis  of  sovereignty  which  I  shall  place  in  luv  sixth 
lecture),  \  will  here  insert  a  concise  exposition  of  tW  im- 
portant distinction  between  a  determinate^  and  an  imleter- 
ntinate  body  of  persons. 

I  will  first  describe  the  distinction  in  general  or  abstract 
teniis,  and  then  illustrate  the  geneml  description. 

If  a  body  of  persons  be  determinate^  all  the  persons  who 
compose  it  are  d<*temiined  and  assignable. 

I^etemiinate  bodies  are  of  two  kind?*.  Eitlu?r,  1st.  The 
bo<ly  is  com]K>8ed  of  persons  detonniniMl  sprciticnlly  an«l  in- 
diiidually.  It  consists  of  the  persons,  A.  Ji.  ('.  \'c.,  ax  in- 
dividuals detonnined,  each  bv  his  spocilic  and  appropriate 
di»scription.  Or — 2ndly.  Tlie  IxmIv  is  conipostMl  of  persons 
<letermiuiHl  generically ;  in  other  words,  every  jierson  who 
answers  to  a  given  generic  description,  or  to  any  of  two  or 
more  given  peneric  descriptions,  is  also  a  member  of  the 
determinate  b«>dy :  and  is  such  not  by  nmson  of  his  own 
personal  description  or  character,  but  by  reason  of  his  answer- 
ing to  the  given  generic  descriptiiui. 

If  a  bo<ly  bo  indeterminate^  all  the  persons  who  coniptise 
it  are  not  determined  and  assignable.  A  ot  evenj  pei"son  who 
belongs  to  it  is  <letennine<l,  or  cajmble  of  Ixiing  indicated. 
An  indeteniiinatc  Ixwly  consists  i'ti  .Mnne  of  the  persons  who 
belonir  to  anotlutr  and  laiy»*r  agtrrfyiile.  Hut  ttov  many  of 
thwe  fter^mi  are  niemlxfrs  of  the  indrtenninate  body,  or 
irMrM  of  thone  fiermnA  in  ftartimlnr  an»  niend)ers  of  the  in- 
determinate IkmIv,  m  not  and  cannot  1h»  known  completely 
and  exactly. 

For  exanijOe,  Thi»  tmding  linn  or  partnership  of  A.  B.  and 
C.  is  a  flet«'nn)n:ite  ImnIv  of  the  kind  first  described  above. 
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Part  I.     Every  member  of  the  firm  is  determined  specifically,  (ur  by  a 
§  1^^        character  or  description  peculiar  or  appropriate  to  nimself, 
'  ■     •    - '   And  eveiy  member  of  the  firm  belongs  to  the  detenninate 
body,  not  by  reason  of  his  answering  to  any  generic  descrip- 
tion, but  by  reason  of  his  bearing  his  specific  or  appropriate 
character. 

The  British  Parliament  for  the  time  being  is  a  determi- 
nate body  of  the  second  kind  above  described.  It  comprises 
the  one  person  answering  to  the  description  of  King  [or 
Queen]  not  as  an  individual,  but  as  the  person  for  the  time 
being  answering  to  the  generie  description  contained  in  the 
Act  of  Settlement.  It  comprises  every  person  belonging  to 
the  class  of  peers  who  are  entitled  for  the  time  being  to  vote 
in  the  Upper  House.  It  comprises  every  nerson  belonging  to 
the  class  of  commoners  who  lor  the  time  oeing  represent  the 
commons  in  Parliament.  And  the  peers  or  commoners  who 
are  entitled  to  sit  and  vote,  are  so  entitled  not  in  their 
several  capacities  as  individuals;  but  in  their  generic 
character  as  peert  and  r^retegUatives  cf  the  commonSf  or  aa 
respectively  answering  to  the  smaller  but  still  generic  de- 
scriptions of  Earl  of  A,  (according  to  the  limitations  of  his 
patent),  Knight  of  the  Shire  of  B,^  or  Member  for  tJie 
Borough  of  C  duly  returned  pursuant  to  the  Koyal  Writ 
(or  the  Speaker's  Writ  as  the  case  may  be). 

To  exemplify  the  foregoing  description  of  an  indetermi- 
nate body,  I  wiU  revert  to  the  nature  of  a  law  set  by  general 
opinion.  Where  a  so-called  law  is  set  by  general  opinion, 
most  of  the  persons  who  belong  to  a  determinate  body  or 
class  have  certain  feelings  or  sentiments  in  regard  to  a  kind 
of  conduct.  But  the  number  of  that  majority,  or  the  several 
individuals  who  compose  it,  cannot  be  fixed  or  assigned  with 
perfect  fulness  or  accuracy.  For  examj>le,  A  law  set  or  im- 
posed by  the  general  opmion  of  a  nation,  of  a  legislative 
assembly,  of  a  profession,  or  of  a  club,  is  an  opinion  or  senti- 
ment, which  is  held  or  felt  in  regard  to  conauct  by  most  of 
those  who  belong  to  that  certain  body.  But  how  many  of 
that  body,  or  which  of  that  body  in  particular,  hold  or  feel 
that  given  opinion  or  sentiment,  is  not  and  cannot  be  known 
completely  and  correctly.  Qenerally  speaking,  therefore,  an 
indeterminate  body  is  an  indeterminate  portion  of  a  body 
detenninate  or  certain.  But  a  body  or  class  of  persons  may 
also  be  indeterminate,  because  it  consists  of  persons  of  a 
vague  generic  character.  For  example,  a  law  set  by  the 
general  opinion  of  gentlemen  is  an  opinion  or  sentiment  of 
most  of  tnose  who  are  commonly  deemed  to  be  gentlemen ; 
or  a  class  of  persons  whose  generic  character  cannot  be 
described  precisely ;  for  whether  a  given  man  is  a  gentle- 
man or  not,  is  a  question  which  different  men  mis^ht  answer 
in  difierent  ways.—  An  indetenuinate  body  may  therefore  be 
indetenuinate  after  a  twofold  manner.    It  niav  consist  of  an 
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nBcertain  portion  of  a  certain  body  or  class,  or  of  an  unrer- 
tafn  portion  of  an  uncertain  body  or  class. 

A  determinate  body  of  persons  is  capable  of  coritorate 
conduct.  Whether  it  consist  of  persons  determined  by 
specific  characters,  or  of  persons  determined  or  defined  by  a 
cnaracter  or  characters  generic,  every  person  who  belong  to 
it  is  determined  and  may  be  indicated.  In  the  first  case, 
erery  person  who  belongs  to  it  may  be  indicated  by  his  s]  e- 
citic  character.  In  the  second  case,  every  person  who  beloii^rs 
to  it  is  also  knowable ;  for  every  person  who  answers  to  the 
given  generic  description,  or  w*ho  answers  to  any  of  the  given 
generic  descriptions,  is  therefore  a  member  of  the  body. 
Consequently,  the  entire  IxKiy,  or  any  proportion  of  its 
memberi,  is  capable,  a»  a  body,  of  positive  or  negative  con- 
duct :  as,  for  example,  of  meeting  at  determinate  times  and 
places ;  of  issuing  expressly  or  tacitly  a  law  or  other  com- 
mand ;  of  choosing  and  deputii^  representatives  to  perfonu 
ita  intentions  or  wishes ;  ot  receiving  obedience  from  others, 
or  from  any  of  its  own  members. 

An  indeterminate  body  is  incapable  of  corporate  conduct, 
inasmuch  as  the  Feveral  persons  of  whom  it  consints  cannot 
be  known  and  indicated  completely  and  correctly.  But  in 
case  a  portion  of  its  members  act  or  forbear  in  concert,  thnt 
)riven  portion  of  its  members  is,  by  that  very  concert,  a 
determinate  or  certain  body.     X  law  imposed  by  general 

J'nion  may  be  the  cause  of  a  law  in  the  prom^r  ncceptatiun 
the  term,  liut  the  law  properly  so  called,  which  is  the 
consequent  or  effect,  utterly  differs  from  the  so-called  law 
which  is  the  antecedent  or  cause.  The  one  is  an  opinion  or 
Fentiment  of  an  uncertain  bo<ly  of  persons ;  of  a  body  es^n- 
tially  incapable  of  joint  or  corpomte  condu(*t.  The  other  is 
set  or  established  by  the  positive  or  negative  conduct  of  a 
certain  indindiml  or  aggnyate. 

For  simplicity,  1  have  stippose<l  that  a  detemiinato  b<xly 
either  consists  of  persons  detennined  by  specific  characters, 
OT  of  persons  determined  or  defined  by  a  gen(»ric  description 
or  descriptions.  JJut  a  determinate  Ixxly  may  consist  jMirtly 
of  persons  determinetl  by  specific  or  appropriate  characters, 
ana  partly  of  persons  determined  by  a  clianu'ter  or  diameters 
generic.  Ix*t  us  suppose,  for  example,  that  the  individual 
Oliver  (?nmiwell  was  sovereign  or  sunremo  in  England: 
that  he  convemHl  a  House  of  Commons  elected  in  the  ancient 
manner:  and  that  he  yieUUnl  a  part  in  the  sovereignty  to 
this  representative  bo<ly.  Now  the  w)venMgn  or  supreme 
bo4ly  formeil  by  (/romwell  and  the  House  would  luive  con- 
sisteil  of  a  person  detennined  or  defined  specifically,  and 
of  persons  detenniniKl  or  define<l  by  a  generic  character 
or  aescription.  A  Ixnly  of  p«'rsons,  forming  a  lK>dy  deter- 
minate, may  also  consist  of  persons  determined  or  definetl 
apecifically,  and    determiuea  or  defined    moreover    by    a 
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character  or  characters  generic.  A  select  committee  of  a  body 
representing  a  people  or  nation,  consists  of  individual 
persons  named  or  appointed  specifically  to  sit  on  that  given 
committee.  But  tnoee  specific  individuals  could  not  be 
members  of  the  committee,  imless  each  answered  the  generic 
description  '  representative  of  the  people  or  nation.' 

It  follows  from  the  exposition  immediately  preceding 
that  the  one  or  the  number  which  is  sovereifm  m  an  inde- 
pendent political  society  is  a  detenniruUe  individual  person 
or  a  determinate  body  of  persons.  If  the  sovereign  one  or 
number  were  not  determinate  or  certain,  it  could  not,  as 
already  shown  (p.  65  $upra),  command  expressly  or  tacitly, 
and  could  not  therefore  be  an  object  of  obedience  to  the 
subject  members  of  the  community. 

As  closely  connected  with  the  matter  of  the  exposition 
immediately  preceding,  the  following  remark  oonoetning 
supreme  government  may  be  put  conveniently  in  the  present 
place.  In  order  that  a  supreme  government,  whether  mon- 
archical or  otherwise,  may  possess  much  stability,  and  that 
the  society  wherein  it  is  supreme  may  ezgoy  much  tran- 
quillity, the  persons  who  take  the  sovereignty  in  the  way  of 
succession,  must  take  or  acquire  by  a  given  generic  mode, 
or  by  given  generic  modes,  or  by  reason  of  their  respectively 
answering  to  given  generic  descriptions.  This  is  well  illus- 
trated by  the  nistor}'  of  Home  under  the  government  of  the 
Emperors  or  '  Princes/  whose  succession  did  not  go  accord- 
ing to  any  generic  title. 

By  a  caprice  of  current  language,  Laws  set  by  general 
opinion,  or  opinions  or  sentiments  of  indeterminate  bodies, 
are  the  only  opinions  or  sentiments  that  have  gotten  the 
name  of  laws.  But  an  opinion  or  sentiment  held  by  an  in- 
dividual or  by  all  the  members  of  a  determinate  body,  may 
be  as  closely  analogous  to  a  law  proper,  as  the  opinion  or 
sentiment  of  an  indeterminate  body.  The  foregoing  analysis, 
however,  applies  only  to  such  laws  analogous  to  laws  proper 
as  are  set  by  general  opinion. 

It  appears  from  the  expositions  in  the  precedin^^  portion 
of  my  discourse,  that  laws  properly  so  called,  w^itn  such 
improper  laws  as  are  closelv  analogous  to  the  proper,  are  of 
three  capital  classes. — 1.  l^he  law  of  God.  2.  Positive  law. 
3.  Positive  raoralitv. 

It  also  appears  irom  the  same  expositions,  that  positive 
morality  consists  of  rules  of  two  species. — 1.  Those  positive 
moral  rules  which  are  express  or  tacit  coimnands,  and  which 
are  therefore  laws  in  the  proper  acceptation  of  the  term. 
2.  Those  laws  improperly  so  called  (but  closely  analogous 
to  laws  in  the  proper  acceptation  of  the  term)  which  are 
set  by  opinion. 

The  sanctions  annexed  to  and  the  duties  imposed  by  the 
laws  of  God,  may  be  styled  religious, — The  sanctions  annexed 
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to  and  the  duties  imposed  by  positive  laws,  may  be  staled, 
flmphaticallyy  Ugali  for  the  laws  to  which  these  sanctions 
are  aimexea,  these  duties  imposed,  are  styled,  simply  and 
emphatically,  laws  or  law.  Or,  as  every  j^sitive  law  sup- 
poses a  iroAic  or  civitas,  or  suppo^s  a  society  political  and 
independent,  the  epithet  political  may  be  applied  to  these 
sanctions  and  duties.  Of  the  sanctions  which  enforce  com- 
pUanoe  with  and  the  duties  imposed  by  positive  moral  rules, 
some  are  sanctions  and  duties  properly  so  called,  and  others 
■re  styled  mmdions  and  duties  by  an  analogical  extension  of 
the  tenn :  that  is  to  say,  some  are  annexed  to  and  imposed 
\j  rules  which  are  laws  imperative  and  proper,  and  others 
enforce  and  are  imposed  by  rules  which  are  laws  set  by 
o]nnion.  Since  rules  of  either  species  may  be  styled  positive 
morality,  the  sanctions  which  enforce  compliance  with  and 
the  duties  imposed  by  rules  of  either  8^)ecies  may  be  styled 
moml  9ancium» — moral  duties. 

To  the  propositions  regarding  sanctions  and  duties  stated 
in  the  last  paragraph,  propositions  in  all  respects  correlative 
may  be  stated  in  regard  to  rights  which  correspond  to  the 
dutie$  imposed  by  the  several  Mnds  of  rules  above  mentioned. 
But  inasmuch  as  the  nature  of  right  cannot  be  fully  explained 
until  positive  law  is  distinfruished  from  the  various  related 
objects,  I  shall  here  content  myself  with  the  above  jreneral 
<i»(er\*ation,  leaving  the  student  to  apply  it  for  himself  when 
the  meaning  of  the  term  right  has  been  fully  explained  to  him. 

The  fon^going  distribution  of  laws  proper,  ami  of  such  im- 
proper laws  as  are  closely  analogous  to  the  pn)iK»r,  tallies  in 
the  main  with  a  division  of  laws  which  is  given  incidentally 
bv  Locke  in  his  *  J^^ssay  on  the  Human  Understanding/ 
IJouk  II.  Chapter  xxviii.  The  piHsage  of  his  eiway  in  which 
the  division  occimj,  is  part  of  an  inquiry  into  the  nature  of 
relation^  and  is  therefore  conceme<l  indira'tlij  with  the  nature 
and  kinds  of  law.  The  student  is,  however,  recoiumended 
to  consult  this  chapter,  and  conipan*  the  propositions  laid 
down  by  Locke  in  regard  to  *the  Divine  law,*  *tho  civil 
law,*  and  *  the  law  of  opinion  or  imputation,'  with  thoM 
i»tateil  in  these  lectures. 
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Tlie  laws  compoi*ing  thot*e  avvr^'r****'!*  r**sj>octively  here 
^tyltMl  the  law  of  (»od,  |H)bitive  Liw,  and  ])ositive  morality, 
i»ometiiiies  toincidey  sometimes  dt)  not  coim-ide,  and  some- 
times coiiflivt. 

Thev  <W/ir*V/«'  when  acts  which  an*  mioint^d  or  forbidden 
bv  a  law  of  the  i>ne  class  are  al.so  eiijoiiu'd.  or  aix'  also  for- 
bidden, by  those  of  the  others  rer»}K'rtiv»*ly.  For  example. 
The  killing  which  is  stvled  murder  is  forbidden  bv  the  posi- 
tive law  of  ever>'  wlitical  society:  it  is  aln)  forbidden  Dv  a 
8o-calli>d  law  wfiicli  the  general  opinion  of  the  society  has 
set  or  imposed:  it  is  also  forbidden  by  the  law  of  Ood  as 
known  through  the  principle  of  utility. 
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They  do  nU  coincide,  when  acts  which  are  enjoined  or 
forbidden  by  a  law  of  the  one  daee  are  not  enjoined  or 
are  not  forbidden  by  any  law  of  one  of  the  other  claaeea. 
For  example,  Though  smuggling  iA  forbidden  bjr  positive 
law,  and  (speaking  generaUy)  is  not  less  pernicious  than 
theft,  it  is  not  forbidden  by  the  opinions  or  sentiments  of 
the  ignorant  or  unreflecting :  and  where  the  impost  or  tax 
is  itself  of  pernicious  tendency,  smuggling  is  hardly  forlndden 
by  the  opinions  or  sentiments  of  any.  Ofllences  againrt  the 
game  laws  are  also  in  point :  for  they  are  not  offences  against 
positive  morality,  although  they  are  forbidden  by  positive 
law.  A  gentleman  is  not  genemlly  shunned  by  gentlemen, 
though  he  shoots  without  a  qualification.  A  peasant  who 
wires  hares  escapes  the  censure  of  peasants,  though  the 
squires,  as  doing  justiceship,  send  him  to  the  prison  and  the 
tread-milL 

They  cof^Hct,  when  acts  which  are  enjoined  or  forbidden 
by  a  law  of  the  one  class  are  forbidden  or  enjoined  by  some 
law  of  one  of  the  other  classes.  For  example,  In  most  of 
the  nations  of  modem  Europe,  the  practice  of  duelling  is 
forbidden  bv  positive  law.  It  is  also  at  variance  with  the 
law  which  is  received  in  most  of  those  nations  as  ha^dng 
been  set  by  the  Deity  in  the  way  of  express  revelation.  But 
in  spite  of  positive  law,  and  in  spite  ot  his  religious  convic- 
tions, a  man  may  be  forced  by  the  law  of  nonour — the 
opinion  of  the  class  to  which  he  \)elongs — to  give  or  to  toko 
a  challenpre. 

The  simple  and  obvious  considerations  to  which  I  have 
now  adverted,  are  often  overlooked  by  legislators.  If  they 
fancy  a  practice  pernicious,  or  hate  it  they  know  not  why, 
they  proceed,  without  furtlier  thought,  to  forbid  it  by  posi- 
tive law.  They  forget  that  positive  law  may  be  superfluous ; 
that  the  moralor  the  religious  sentiments  of  the  community 
may  already  suppress  the  practice  as  completely  as  it  can  he 
suppressed ;  or  that,  if  the  practice  is  lavoured  by  those 
moral  or  religious  sentiments,  the  strongest  possible  fear 
which  legal  pains  can  inspire  may  be  mastered  by  a  strongiT 
fear  of  other  and  conflicting  sanctions. 

In  consequence  of  the  frequent  coincidence  of  positive 
laws  and  rules  of  morality,  and  of  the  positive  laws  and  the 
laws  of  God,  the  true  nature  and  fountain  of  positive  law  is 
often  absurdly  mistaken  by  writers  upon  jurisprudence. 
Where  positive  law  has  been  fashioned  on  positive  morality, 
or  on  tne  law  of  God,  they  forget  that  the  copy  is  tfie 
creature  of  the  sovereign,  and  impute  it  to  the  author  of 
the  model. 

For  example :  Customary  laws  are  positive  laws  fieishioned 
by  judicial  legislation  upon  pre-existing  customs.  Now, 
until  clothed  with  legal  sanctions  by  the  sovereign  one  or 
number,  the  customs  are  merely  rules  set  by  opinions  of  the 
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goreniedy  and  sanctioned  or  enforced  morally:  Though, 
wben  tbe^r  become  the  reasons  of  judicial  decisions  upon 
caffly  and  are  clothed  with  legal  ssDctions  by  the  sovereign 
one  or  number,  the  customs  are  rules  of  positive  law  as  well 
as  of  positive  morality.  But,  because  the  customs  were 
obeerved  by  the  governed  before  they  were  clothed  with 
aanetions  by  the  sovereign  one  or  number,  it  is  fancied  that 
cnatomaiy  laws  exist  a»  positive  laws  by  the  institution  of 
the  nriTate  persons  with  whom  the  customs  originated. 

Again :  The  portion  of  positive  law  which  is  psuxsel  of 
the  lam  of  nature  (or,  in  the  language  of  the  classical  jurists, 
which  is  parcel  of  the  jus  gentium)  is  often  supposed  to 
emanate,  even  as  positive  law,  from  a  Divine  or  Natural 
somce.  But  (admitting  the  distinction  of  positive  law  into 
law  natural  and  law  positive)  it  is  manifest  that  law  natural, 
considered  as  a  portion  of  positive,  is  the  creature  of  human 
sovereigns,  and  not  of  the  Divine  monarch.  To  say  that  it 
emanates,  as  positive  law,  from  a  Dinne  or  Natural  source, 
is  to  confouna  positive  law  with  law  wheron  it  is  fashioned, 
or  whereunto  it  conforms. 

Before  leaving  the  subject  of  positive  morality,  I  must 
note  a  prevailing  tendency  to  confound  what  is  with  what 
oii^rht  to  be  law  or  uioraliU',  that  is,  Ist,  to  confound  posi- 
tive law  with  the  science  oi  legislation,  and  positive  morality 
with  deontolog}' ;  and  2ndly,  to  confound  positive  law  witli 
positive  morality,  and  both  with  legislation  and  deontolo^n^-. 

A  law  which  exists  is  a  laiVj  thou^'-h  we  happen  to  dis- 
like it,  or  though  it  vary  from  our  assumed  standard.  This 
tnith,  when  formally  announced  as  an  abstract  proposition, 
i<«  so  simple  and  glaring  that  it  seems  idle  U^  insist  upon  it : 
but  the  enumeration  of  the  instances  in  which  it  has  been 
forgotten  would  fill  a  volume. 

Blackstone,  for  example,  says,  in  his  '  Commentaries,' 
that  the  laws  of  God  are  superior  in  obli^tion  to  all  other 
laws ;  that  no  human  laws  snould  be  sufl'ered  to  contradict 
them ;  that  human  laws  are  of  no  validity  if  contrary  to 
them :  ami  that  all  valid  laws  derive  their  force  from  that 
diune  original. 

Now,  he  wmy  mean  thit  where  human  laws  conflict  with 
the  I>ivine,  we  ought  to  obey  the  latter  rather  than  the 
former.  If  this  be  his  meaning'-,  I  assent  to  it  without 
hesitation,  and  have  onlv  to  obst»r\e  tht'.t.  the  Mnctions 
of  the  Divine  law  being  intinitely  stronjrer  and  surer  than 
those  of  human  law,  the  proposition  is  identical,  and  a 
mere  truism. 

Perhaps,  again,  he  means  that  human  lawgivers  are 
themselves  obliged  by  the  Divine  laws  to  fashion  the  laws 
which  they  impose  by  that  ultimate  standar«l. 

But  the  meaning  of  this  passage  of  l^uckstone,  if  it  haa 
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a  nieanixur,  seems  rather  to  be  this :  that  no  human  law 
which  conflicts  with  the  Divine  law  is  binding.  Now,  to 
say  this  is  sheer  nonsense.  The  most  pemicioas  laws,  and 
therefore  those  which  are  most  opposed  to  the  will  of  God, 
have  been  and  are  continuaUpr  eniorced  as  laws  bv  judidal 
tribunals.  Suppose  an  act  innocuous,  or  positively  benefi- 
cial, be  prohibited  bjr  the  sovereign  undo*  the  penalty  of 
death ;  it  I  commit  this  act,  I  shall  oe  tried  and  condemned, 
and  if  I  impugn  the  validity  of  the  sentence,  on  the  (p>und 
that  it  is  contrary  to  the  law  of  God,  the  ultimate  minister 
of  justice  (videlicet  the  hangman)  will  demonstrate  the 
inconclusiveness  of  my  reasoning. 

But  this  abuse  of  language  is  not  merely  puerile,  it  is 
mischievous:  and  in  times  of  dvil  discord  the  mischief  is 
api>arent.  To  prove  by  pertinent  reasons  that  a  law  is  per- 
nicious is  lughly  usefm,  because  such  process  may  lead  to 
the  abrogation  of  the  pemidouB  law.  To  incite  the  public 
to  resistance  by  determinate  views  of  utUUy  may  be  useful. 
But  to  proclaim  generally  that  all  laws  which  are  pernicious 
or  contrary  to  uie  will  of  God  aie  void  and  not  to  be 
tolerated,  is  to  preach  anarchy,  hostile  and  perilous  as  much 
to  wise  and  benign  rule  as  to  stupid  and  galling  tyranny. 

In  another  passage  of  his  '  Uommentaries,*  l^lackstone 
enters  into  an  argument  to  prove  that  a  master  cannot  have 
a  right  to  the  labour  of  his  slave.  Had  he  contented  him- 
self with  expressing  his  disapprchation,  a  very  well-grounded 
one  certainly,  of  the  institution  of  slavery,  no  objection 
could  have  Seen  made  to  his  so  expressing  himself.  But  to 
dispute  the  existence  or  the  possibility  of  the  right  is  to 
talK  absurdly.  For  in  every  age,  and  in  almost  every  nation, 
the  right  has  been  given  hy  positive  law,  whilst  that  perni- 
cious disposition  of  positive  law  has  been  backed  by  the 
positive  morality  of  tne  free  or  master  classes. 

Paley  B  admired  definition  of  civil  liberty  appears  to  me 
to  be  open  to  the  same  objection.  '  Civil  liberty,'  he  says, 
'is  the  not  being  restrained  by  any  law  but  that  which 
conduces  in  a  greater  degree  to  the  public  welfare ; '  and 
this  is  distinguished  from  iiaturcd  liberty,  which  is  the  not 
being  restrained  at  all.  Now,  if  civil  liberty  means  anything 
as  opposed  to  natural  liberty,  it  means  the  liberty  w£iich  is 
given  and  protected  by  law,  which  is  the  same  thing  as 
right.  But  Paloy's  definition  can  only  apply  to  'civil 
liberty '  or  right  as  it  would  be  if  it  conformed  to  the  stan- 
dard of  utility. 

Grotius,  TufTendorf,  and  the  other  writers  on  the  so- 
oallod  law  of  nations,  have  confounded  positive  international 
morality,  or  the  rules  which  actually  obtain  among  civilized 
nations  in  their  mutual  intercourse,  with  their  own  va^e 
conceptions  of  international  morality  as  it  ougJU  to  5«,  with 
that    indeterminate    something    which    they  conceive    it 
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would  be,  if  it  confonned  to  that  indeterminate  something       Lbgt. 
which  they  call  the  law  of  nature.    Professor  Von  Martens,         V. 
of  Gottingen,  who  died  only  a  few  years  ago,*  is  actually    '       •     " ' 
the  first  writer  on  the  law  of  nations  who  has  avoided  that 
confusion.    He  distinguished  the  niles  which  ought  to,  he 
received  in  the  intercourse  of  nations  from  those  which  are 
so  received,  endeavoured  to  collect  from  the  practice  of 
civilized  communities  what  are  the  rules  actually  recognised 
and  acted  upon  by  them,  and  gave  to  these  rules  the  name 
of  positive  international  law. 

Those  who  know  the  writings  of  the  Roman  lawyers  »n<L  Ten- 
only^  by  hearsay  are  accustomed  to  admire  their  philosophy,   c^nfoumi 
Their  peal  merit  consists  in  this,  that  they  have  seized  tie   {JjJjf'I^JJiJ^ 
general  principles  of  the  Roman  law  with  groat  clearness  moniuy.  and 
and  penetration,  have  applied  these  principles  with  admirable  j^aiation 
lo^c  to  the  explanation  of  details,  and  have  thus  reduced   *nd  deonto- 
this  positive  system  of  law  to  a  compact  and  coherent  ^' 
whole.    But  the  philosophy  which  they  Dorrowed  from  the   fmrrfRi? 
Greeks,  or  fashiooed  after  the  examples  of  the  Greeks,  is  JI/^Ts^f 
naught.     Their  attempts  to  define  junsprudenco  and  to  de- 
termine the  province   of   the  jurisconsult  are  absolutelv 
pitiable,  and  it  is  hardlv  conceivable   how   n:on  of  such 
admirable  discernment  should   have   displayed   such   con- 
temptible imbecility. 

At  the  commencement  of  the  Digej»t  is  a  pjiss.'i<:e  at- 
tempting to  define  jurisprudence.  *  Jurisprudent ia  est 
divinarum  atque  humanarum  rerum  notitia,  justi  ntque 
injusti  scientia.*  In  the  excer])t  from  Ulpiiin,  which  is 
placed  at  the  bojrinning  of  the  l)i<rest,  it  is  thus  attempted 
to  define  the  ofhce  or  province  of  the  jurisconsult.  *  Juri 
operani  datunim  prius  nosse  oportet,  undo  nonien  juris 
descendat.  Kst  autem  a  justitia  appellatum;  nam,  ut 
eleganter  Celsus  detinit,  jus  est  ars  1x)iii  ot  a>qui.  Cujus 
merito  quis  nos  Siicordotes  n])]H'llet  ;  justitiam  namque 
colimuSf  et  Ixiui  et  joqui  notitiam  priifitemur,  a*quum  ab 
iniquo  separnntes,  licitum  ab  illicito  discementes,  bonos  non 
fkiluni  nietu  jKenarum  vonnu  etiam  pnemionini  quoquo 
exhortatione  etlicere  cupientes,  veram,  nisi  fallor,  pniloso- 
phiam,  non  simulatam  ailtK^tantes.' 

Were  I  to  present  you  with  all  the  criticisms  which 
thes<»  two  |Nissni:rs  su^'^p'st,  I  shouM  detain  \ou  a  full  hour. 
I  hhall  content  mys«»lf>%nth  one.  Jurisprudence,  if  it  is 
anvthinj!",  is  the  science  of  law,  or  at  most  the  science  of 
law  conil)in»'«l  with  the  art  of  apj)lyin^''  it :  but  what  is  hero 
given  ns  a  d»'finition  of  it.  euibnire-*  not  only  law,  but 
|M>sitive  niorility.  an*!  even  the  test  to  which  l)oth  these  are 
to  Ijo  n»ferred.  It  then»foro  comprises  the  st»ienco  of  legis- 
lation and  deontnln;:y.     Further,  it  atlirms  that  law  is  the 
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creature  of  justice,  which  is  as  much  as  to  say  that  it  is  the 
child  of  its  own  offspring.  True,  we  speak  of  law  and 
justice  as  opposed  to  each  other  \  but  waui  we  do  so,  we 
mean  to  express  mere  dislike  of  the  law.  or  to  intimate  that 
it  conflicts  with  another  law.  the  law  of  God,  which  is  its 
standard.  But,  in  truth,  law  is  itself  the  standard  of 
justice.  What  deviates  from  any  law  is  unjust  with  re- 
ference to  that  law,  though  it  may  be  just  with  reference 
to  another  law  of  superior  authority.  The  judge  who 
habitually  talks  of  equity  or  justice — the  justice  of  the 
case,  the  equity  of  tne  case,  the  imperious  demands  of 
justice,  the  plain  dictates  of  equity, — forgets  that  he  is 
there  to  enforce  th^  law  of  the  land,  else  ne  does  not  ad- 
minister that  justice  or  that  equity  with  which  alone  he  is 
immediately  concerned. 

This  is  well  known  to  have  been  a  strong  tendency  of 
Lord  Mansfield — a  strange  obliquity  in  so  great  a  man.  I 
will  give  an  instance,  oj  the  English  law,  a  promise  is 
not  binding  without  a  motiye  of  a  j^urticular  land,  called  a 
ctmsideration.  Lord  Mansfield,  however,  overruled  the 
distinct  proWsions  of  the  law  by  ruling  that  moral  obliga- 
tion was  a  sufficient  consideratioQ.  Now,  moral  obligation 
is  an  obligation  imposed  by  opinion,  or  an  obligation  imposed 
by  God :  that  is,  moral  obligation  is  anything  which  we 
cnoose  to  call  so,  for  the  precepts  of  positive  morality  are 
infinitely  varying,  and  the  will  of  Goa,  whether  indicated 
bv  utility  or  by  a  moral  sense,  is  equally  matter  of  dispute, 
liiis  decision  of  I^ord  Mansfield,  whicn  assumes  that  the 
judge  is  to  enforce  morality,  enables  the  judge  to  enforce 
just  whatever  he  pleases. 

I  do  not  blame  I^rd  Mansfield  for  ha\ing  assumed  the 
office  of  a  legislator.  I  by  no  means  disapprove  of  what 
Bentham  has  chosen  to  call  by  the  disrespectful,  and  there- 
fore, as  I  conceive,  injudicious,  name  of  judge-made  law. 
My  censure  refers  to  the  timid,  narrow,  and  piecemeal 
manner  in  which  judges  have  legislated,  and  for  legislating 
under  cover  of  vague  and  indeterminate  phrases,  such  as 
IjOtH  Mansfield  employed  in  the  above  example,  and  which 
would  be  censurable  in  any  legislator. 

(c)  The  analogy  borne  to  a  law  proper  by  a  law  which 
opinion  bupoees,  lies  mainly  in  this  point  of  resemblance : — 
111  each  case  a  rational  being  or  beings  are  liable  to  con- 
tingent evil,  in  the  event  of  their  not  complying  with  a 
known  or  presumed  desire  of  another.  The  analogy  lies  in 
the  resemulance  of  the  improper  sanction  and  duty  to  the 
sanction  and  duty  properly  so  called.  That  analogy  is  strong 
or  close.  The  delect  wmch  excludes  the  law  imposed  by 
opinion  from  the  rank  of  a  law  proper,  merely  consists  in 
tnis :  that  the  wish  or  desire  of  its  authors  has  not  been 
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duly  mgmfUd^  And  that  they  have  no  formed  intention  of 
inflicting  evil  oi  pain  upon  those  ^ho  may  break  or  trana- 
gnuit. 

But,  beside  the  laws  improperly  so  called  which  are  set 
or  imposed  bv  opinion,  there  are  others  which  are  related  to 
laws  proper  by  slender  or  remote  analogies.  I  style  these 
laws  metaphorical,  or  laws  merely  metaphorical.  The 
analogies  by  which  they  are  suggested  are  numerous  and 
different,  but  these  so-ouled  laws  have  the  following  com- 
mon and  negative  nature.— No  property  or  character  of  any 
metaphoriciu  law  can  be  likened  to  a  sanction  or  a  duty. 
Consequently,  every  metaphorical  law  wants  that  point  of 
reMmblance  which  mainly  constitutes  the  analogy  between 
a  law  proper  and  a  law  set  by  opinion. 

The  most  frequent  and  remarkable  of  those  metaphorical 
applications  is  suggested  by  that  uniformity,  or  that  stability 
of  conduct,  whicn  is  one  of  the  ordinary  consequences  of  a 
law  proper.  We  say,  for  instance,  that  the  movements  of 
lifeless  Dodies  are  determined  by  ( *»  tain  Imrs :  though,  since 
the  bodies  are  lifeless  and  have  no  desires  or  averi>ions,  they 
csinnot  be  touched  bv  aught  which  in  the  least  resembles  a 
sanction,  and  cannot  l^e  subject  to  aught  which  in  the  least 
n-sembles  an  obligation.  \Ve  mean  that  they  move  in  cer- 
tain uniform  modes,  and  that  they  move  in  those  uniform 
modes  through  the  pleasure  and  apix^intment  of  (lod  :  just 
as  parties  obliged  behave  in  a  uniform  manner  through  the 
pleasure  and  appointment  of  the  paity  who  imposes  the  law 
and  the  duty. — Again :  We  say  that  certain  actions  of  the 
lower  and  irrational  animals  are  determined  by  certain  laws. 
We  mean  that  they  act  in  certain  uniform  modes ;  and  that, 
since  their  uniformity  of  action  is  an  effect  of  the  Divine 
pleasure,  it  closely  resembles  the  uniformity  of  conduct 
which  is  wrought  by  the  authors  of  laws  in  those  who  are 
obnoxious  to  the  sanctions.* — In  short,  whenever  we  talk 
of  iatc8  governing  the  irrational  world,  the  metaphorical 
application  of  the  term  law  is  suggested  by  this  double 
analogy:  1.  The  successive  and  synchronous  phaenomena 
composing  the  irrational  world,  happen  and  exist,  for  the 
most  part,  in  uniform  K'ries :  which  uuifonuity  of  succes- 
sion and  coexistence  rest>mbles  the  unifonnitv  of  conduct 
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*  Speaking  with  slMoIutc  precision,  the  lower  animals,  or  tbo 
•nimalM  inferior  to  man,  arc  not  deatituti*  of  ri'AMn.  Since  their 
conduct  b  partly  determined  by  concliLtionA  drawn  from  experience, 
they  observe,  c«>mpare,  abstract,  and  infer,  liut  their  intellif^ence 
is  io  extremely  limited,  that,  adopting  the  current  expntmion,  I 
style  them  irratitmaL  ifkime  of  the  more  Mgarioua  arc  no  far  from 
being  irrational,  that  they  understand  and  ob>er^*c  laws  set  to  them 
by  human  masters.     But  these  laws  being  few  and  of  little  im- 

rirtance,  I  throw  them,  for  the  sake  of  simplicity,  out  of  my  account. 
say  universally  of  the  lower  snimalu,  that  they  cannot  understand 
a  Uw,  or  guide  their  oonduct  by  a  duty. 
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produced  by  an  imperative  law.  2.  That  mdfonuity  of 
succession  and  coexistence,  like  the  uniformity  of  conduct 
produced  by  an  imperative  law,  springs  from  the  will  and 
intention  of  an  intelligent  and  ratiomd  author.  When  an 
atheist  speaks  of  /ato»  governing  the  irrational  world,  the 
metaphorical  application  is  suguested  by  an  analogy  still 
more  slender  and  remote  than  that  widen  I  have  now  ana- 
lyzed. He  means  that  the  uniformity  of  eucceodon  and 
coexistence  resembles  the  uniformity  of  conduct  produced 
by  an  imperative  rule.  If,  to  draw  the  analogy  closer,  he 
ascribes  those  laws  to  an  author,  he  personinee  a  verbal 
abstraction,  and  makes  it  play  the  legislator.  He  attributes 
the  uniformity  of  succession  and  coexistence  to  Uan  set  by 
nature :  meaning,  by  nature,  the  world  itself;  or,  perhaps, 
that  very  uniformity  which  he  imputes  to  nature's  com- 
mands. 

Many  metaphorical  applications  of  the  term  law  or  rule 
are  suggested  by  the  analogy  following. — ^An  imperative 
law  or  rule  guides  the  condudt  of  the  obliged,  or  is  a  normOf 
model,  or  pattern,  to  which  their  conduct  conforms.  A 
proposed  guide  of  human  conduct,  or  a  model  or  pattern 
oflered  to  human  imitation,  is,  therefore,  frequently  styled 
a  law  or  rule  of  conduct,  although  there  be  not  in  the  case 
a  flhadow  of  a  sanction  or  a  duty. 

For  instance,  we  often  Bpeak  of  a  law  set  by  a  man  to 
liimself:  meaning  that  he  mteuds  to  pursue  some  given 
coui'se  of  conduct  as  exactly  as  he  womd  pursue  it  if  he 
were  bound  to  pursue  it  by  a  law.  He  is  not  constrained 
to  observe  it  by  aught  that  resembles  a  sanction.  For 
though  he  may  fairly  purpose  to  inflict  a  pain  on  himself,  if 
his  conduct  shall  depart  from  the  guide  i*'hich  he  intends  it 
Fhfill  follow,  the  infliction  of  the  conditional  pain  depends 
upon  his  own  will. — Again :  When  we  talk  of  rttles  of  art» 
the  metaphorical  application  of  the  term  rules  is  suggested 
by  the  analogy  in  question.  By  a  rule  of  art,  we  mean  a 
prescription  or  pattern  which  is  ottered  to  practitioners  of 
]!u  ai-t.  Thoi-c  is  not  the  semblance  of  a  sanction,  nor  is 
tli(?ie  the  shadow  of  a  duty.  But  the  offered  prescription 
or  pattern  may  guide  the  conduct  of  practitioners,  as  a  rule 
imjiorative  and  proper  guides  the  conduct  of  the  obliged. 

The  preceding  disquisition  on  figurative  laws  is  not 
superfluous.  Figurative  laws  are  not  unfrequently  mistaken 
for  laws  imperative  and  proi)er.  Nay,  attempts  have 
actually  been  made,  and  by  writers  of  the  highest  celebrity, 
to  expfuin  and  illustrate  the  nature  of  laws  imperative  and 
proper,  by  allusions  to  so-called  laws  which  are  merely  such 
through  a  nujtaphor. 

For  instil  nee,  an  excerpt  from  ITlpian  placed  at  the 
beginning  of  the  Pandects,  and  also  insertea  by  Justinian 
7/7  the  second  title  of  his  Institutes,  a  fancied  jus  naiurale, 
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oommon  to  All  ammals,  is  thus  distiDpruished  from  the  ;*<<«       Lect. 
fM^HTofo  or  gtmtiwn  to  which  I  have  adverted  above.    '  Ju%  y- 

natwrale  enty  quod  natura  omnia  animalia  docuit :  nam  jus  '       ' 

istud  non  humani  generis  proprium,  sed  omnium  animaliuiu, 
quie  in  tern,  quse  in  man  nascimtur,  avium  quoque  commune 
est.*  Hinc  desoendit  maris  atque  feminas  conjunctio,  quam 
noft  matrimoniom  appellamus;  hinc  liberorum  procreatio, 
hinc  educatio :  videmus  etenini  cetera  quoque  animalia,  feras 
etiam,  istius  juris  peritia  censeri.  Jtu  gentium  est,  quo 
centes  humanee  utuntur.  Quod  a  naturali  recedere,  inde 
ucile  intelliprere  licet ;  quia  illud  omnibus  animalibus,  hoc 
soliB  hominibus  inter  se  commune  est.'  The  passage  here 
cited  discloses  a  double  confusion  in  the  mind  of  the  author, 
namely 2 1st,  By  the  slender  analogy  above  mentioned  he  is 
mialed  into  confounding  the  instincts  of  animals  with  laws. 
2ndly.  lie  confounds  laws  with  certain  motives  or  affections 
whicn  are  among  the  ultimate  causes  of  laws. — I  must, 
however,  remark  that  the  jus  quod  natura  omnia  ammaUa 
docuit  is  a  conceit  peculiar  to  Ulpian :  and  that  this  most 
foolish  conceit,  though  inserted  in  Justinian's  compilations, 
has  no  perceptible  influence  on  the  detail  of  the  Roman 
l^w.  The  JUS  naturale  of  the  classical  jurists  generally, 
and  the  JII4  naturale  occurring  generally  in  the  Pandects,  is 
equiMilent  to  the  natural  law  of  modem  writers  upon  juris- 
prudence, and  is  synonymous  with  the  jus  gentium,  or  the 
JUS  naturale  et  tfentium,  which  1  have  already  advertod  to 
(p.  01 ,  ante).  It  means  those  positive  laws  and  those  rules* 
of  positive  morality,  which  are  not  peculiar  or  appropriate 
to  anv  nation  or  age,  but  obtain,  or  are  thought  to  obtain, 
in  all  nations  and  ages:  and  which,  by  reason  of  their 
obtaining  in  all  nations  and  ages,  art*  supposed  to  be  fonued 
or  fashioned  on  the  law  of  Ooil  or  Nature  as  known  by  the 
moral  sense.  *  (.)mm>8  populi '  (wiys  Gains),  *  qui  logibus  et 
moribus  nnnrntur,  partim  suo  proprio,  partim  communi 
omnium  hominum  jure  utuntur.  5suni  quiKl  quisr^uc  populus 
i}ibO  sibi  jus  constituit,  id  ipsius  propriuin  est,  vcK*atun[ue 
jus  civile;  quaMi  jus  propriimi  ipsuis  civitatis.  Quod  vero 
uaturalis  ratio  inter  omnes  homines  coustituit,  id  apudomues 
]>opulos  perteque  custoditur,  vocaturqiie  jus  gentium,  quasi 
quo  jure  omnes  gentes  utuntur.*  The  universal  li*gcs  et 
mores  here  described  by  Gaius,  and  distinguished  from  the 
leges  et  mores  peculiar  to  a  particular  nation,  are  styled 
indifferently,  by  most  of  the  classical  jurist^,  jus  gentium, 
jus  naturale,  or  jus  naturale  et  gentium.  And  the  law  of 
nature,  as  thus  untlerstoi^d,  is  not  intrinsically  absurd.  For 
ad  some  of  the  dictates  of  utility  are  always  and  everywhere 
the  same,  and  are  also  so  plain  and  gbiriiig  that  they  hanlly 
admit  of  mistake,  there  are  legal  and  moral  rules  which  are 
nearly  or  quite  univers(d,  and  the  expediency  of  which  must 
be  seen  by  merely  natural  reason,  or  by  reason  without  the 
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lights  of  extensiye  experience  and  olMerration.  The  db- 
tinction  of  law  and  morality  into  natiual  and  poaitiyey  is  a 
needless  and  futile  subtilty :  but  is  founded  on  a  real  and 
manifest  difference,  and  would  be  liable  to  little  objection, 
if  it  were  not  supposed  to  be  the  offspring  of  a  moral 
instinct  or  sense,  ur  of  innate  nractical  principles.  But, 
since  it  is  closely  allied  (as  I  shau  show  hereafter  *)  to  that 
miiJeading  and  nemicious  jargon,  it  ought  to  be  expelled, 
with  the  natuTM  law  of  the  modems,  from  the  sciences  of 
jurisprudence  and  morality. 

The  following  passage  is  the  first  sentence  in  Montee- 

Juieu*s  %ririt  of  Xaws,  *  Les  lois,  dans  la  signification  la 
'us  ^tendue,  sent  les  rapports  n^oessaires  qui  advent  de  la 
nature  des  choses :  et  dans  oe  sens  tons  les  Stres  ont  leun 
lois :  la  Divinity  a  ses  lois :  le  monde  mat&iel  a  see  l<ns ;  les 
intelligences  sup^rieures  k  lliomme  ont  leun  lois ;  les  bites 
ont  leurs  lois*,  llionmie  a  see  lois.'  Now  objects  widely 
different,  though  bearing  a  conunon  name,  are  here  Uended 
and  confounded.  The  considerations  which  have  been 
already  stated  are  sufficient  to  suggest  a  criticism  of  the 
passage  which  the  student  should,  as  a  ueeful  exerciee,  work 
out  for  himself. 

If  you  read  the  disquisition  in  Blackstonc  on  the  nature 
of  laws  in  general,  or  the  fustian  description  of  law  in 
I  looker  8  Ecclesiastical  Polity,  you  will  find  the  same  con- 
fusion of  laws  imperative  and  proper  with  laws  which  are 
'merely  such  by  a  glaring  perversion  of  the  tenn.  The  cases 
of  this  confusion  are,  indeed,  so  numerous,  that  they  would 
till  a  considerable  volume. 

From  the  confusion  of  metaphorical  with  imperative  and 
proper  laws,  I  turn  to  a  mistake,  somewhat  similar,  which,  I 
presume  to  think,  has  been  committed  by  Bentham. 

SauctioDS  proper  and  improper  are  of  three  capital 
classes : — the  sanctions  properly  so  called  which  are  annexed 
to  the  laws  of  God :  the  sanctions  properly  so  called,  which 
are  annexed  to  positive  laws:  the  sanctions  properly  so  called, 
and  the  closely  analogous  sanctions,  which  respectively  en- 
force compliance  with  positive  moral  rules.  But  to  sanctions 
religious,  lopral,  and  moral,  this  great  philosopher  and  juriut 
adds  a  class  which  he  styles  jihystcal  or  natural  sanctions. 

^Vhen  he  styles  these  sanctions  physical ^  he  does  not 
intend  to  intimate  that  these  are  the  only  sanctions  which 
affect  the  sufferers  through  means  physical  or  material. 
Any  sanction  of  any  class  may  reacn  the  suffering  party 
through  physical  means. 

The  mining  annexed  by  Bentham  to  the  expression 
'  physical  sanction,'  may,  I  believe,  be  rendered  in  the  fol- 
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lowing  mAnner. — ^A  physical  sanction  is  an  evil  brought 
upon  the  suffering  piurty  by  an  act  or  omission  of  his  own. 
For  example :  If  your  house  be  destroyed  by  fire  through 
TOUT  neglecting  to  put  out  a  light,  you  bring  upon  yourself, 
W  your  negligent  omission,  a  physical  or  natural  sanction : 
supposing,  I  mean  that  your  omission  is  not  to  be  deemed 
A  sin,  and  that  the  consequent  destruction  of  your  house  is 
not  to  be  deemed  a  punisnment  inflicted  by  the  hand  of  the 
Deity. 

Such  physical  or  natural  evils  are  related  bv  the  followiog 
analogy  to  sanctions  properly  so  called.  1.  \Vhen  they  are 
actually  suffered,  they  are  suffered  by  rational  beings  through 
acta  or'omissions  of  their  own.  2.  Before  they  are  actuaUy 
suffered,  or  whilst  they  exist  in  prospect,  they  affect  the 
wills  or  deuies  of  the  parties  liaole  to  them  as  sanctions 
properly  so  called  affect  the  wills  of  the  obliged.  The  parties 
are  uiged  to  the  acts  which  may  avert  the  evils  from  their 
heads,  or  are  deterred  from  the  acts  which  may  bring  the 
evils  upon  them. 

But  in  spite  of  the  specious  analopr}'  at  wliich  I  have 
now  pointed,  I  dislike  the  application  of  the  toriu  sanction 
to  thef«  physical  or  natural  evils:  1.  IV'cause  they  are  not 
suffered,  uy  intelligent  beings,  as  consequences  of  their  not 
compMng  with  desires  of  intelligent  rational  beings.  2.  By 
the  term  sanction,  as  it  is  now  restricted,  the  enla  enforcing 
compliance  with  laws  imperative  and  pro|>er,  or  with  the 
cIozmIv  analogous  laws  which  opinion  sets  or  imposes,  are 
distinguished  from  other  e^ils  briefly  and  comniodiously. 
If  the  term  were  commonly  extended  to  these  physical  or 
natural  evils,  this  advantage  would  be  lost.  The  term  would 
then  comprehend  ever}'  possible  evil  which  a  man  may  brinj 
upon  himself  by  his  own  voluntary  conduct. 
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I  close  my  disquisitions  on  figurative  laws,  and  on  thnse 
metaphorical  sanctions  which  ]3entham  denoniinatesy^^^/riVyr/, 
with  the  following  connecteil  remark. 

Declaratory  laws,  and  laws  n^pi^ling  laws,  ought  in 
strictness  to  be  classiKl  with  laws nieta])horical  or  figunitive : 
for  the  analogy  by  which  they  are  relattnl  to  laws  imperative 
and  proper  is  extremolv  slender  (»r  rt^mote.  I^aws  of  im- 
perfect obligatitm  (in  tlie  sen«*e  of  the  Konian  jurists)  are 
laws  set  or  imposed  by  the  opinions  of  the  law-nmkers, 
and  ought  in  strictness  to  be  classed  with  rules  of  positive 
morality.  But  though  laws  of  those  three  s}H*cies  are 
merely  analogous  to  laws  in  the  proper  acceptation  of  the 
term,  they  are  closely  connected  with  positive  laws,  and 
are  appronriate  subjects  of  jurispnidenco.  I  separate  them 
acronungly  from  the  classes  of  improper  laws  to  which  in 
strictness  they  belong. 
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LECTURE  VI. 

According  to  the  purpose  and  order  stated  at  the  com- 
mencement of  these  lectures,  and  adverted  to  in  the  last 
preceding  lecture  (p.  62^ ,  I  proceed  to  explain  the  marlcA 
or  characters  which  distinguish  positive  laws  from  the 
various  related  objects  above  described,  and  to  analyze 
certain  expressions  which  are  essential  to  that  distinction. 

(d)  The  essential  difference  of  a  positive  law  (or  the  differ- 
ence that  severs  it  fsom  a  law  which  is  not  a  pontive  law) 
Dsflnition.  f^nutv  be  stated  thus.  HS very  positive  lawj  or  every  law  simply  i 
^-  nnd  strictly  so  called,  is  set  oy  a  sovereign  person,  or  a  8ove-| 
reiffn  body  of  persons,  to  a  member  or  memliero  of  the 
independent  political  society  wherein  that  person  or  body  is 
sovereign  or  supreme.  In  other  words,  it  fa  set  by  a  monarch, 
or  sovereign  number,  to  a  person  or  persons  m  a  state  of 
subjection  to  its  authoij 

It  is  therefore  necessary  to  analyze  the  ezprBBBion  »ove~ 
j'cif/nti/,  the  correlative  expression  smjectionn  and  the  insepar- 
a))iY  connected  expression  itidependent.  jwlittcal  fociefy. 

The  superiority  which  is  styled  sovereigntv,  and  the 
indf?pondent  political  society  which  sovereignty  implies,  is 
distiiiguiahed  from  other  superiority,  and  from  other  society, 
bv  ihe  following  marks  or  characters.— ^1.  The  htUk  of  the 
given  society  are  in  a  hahit  of  obedionco  or  submission  to  a 
(hterminate  and  common  superior:  let  that  common  isuperior 
l)e  a  certain  individual  person.  <n*  a  certain  bodv  or  aggregate 
of  individual  persons.  *2.  That  certain  individual,  or  that 
certain  body  of  indiWduals,  is  not  in  a  habit  of  obedience  to 
j^a  detennimite  human  superior^ 

Or  the  notions  iJf  sovcrergnty  and  indenendent  political 
Society  may  be  expressed  concisely  thus.— 5f  a  determinate 
human  superior,  not  in  a  habit  of  obedience  to  a  like  superior, 
receive  hubitual  obedience  from  the  htdk  of  a  given  societ}', 
that  detemiiiiate  superior  is  sovereign  in  that  society,  and 
the  society  (including  the  superior)  is  a  society  political  and 
independent] 
Tiie  reution  To  that  "determinate  superior,  the  other  members  of  the 

society  are  subject :  or  on  that  determinate  superior,  the  other 
meml>ers  of  t&e  society  are  depende7U»  The  position  of  its 
otlior  members  towards  that  determinate  superior,  is  a  state 
of  subject  ion,  or  a  state  of  depetuience.  The  mutual  relation 
^^  hich  subsists  between  that  superior  and  them,  may  be  styled 
soccreit/uti/  and  subjection. 

Hence  it  follows,  that  it  is  only  through  an  ellipsis  that 
the  society  is  styled  independent.  The  party  truly  indepen- 
dent (independent,  that  is  to  say,  of  a  detenuinate  human 
.superior),  is  not  the  society,  but  the  sovereign  portion  of  the 
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fiocieh'.  i5v  *  an  independent  political  society,'  or  '  an  inde- 
pendent and  soverei<m  nation/  we  mean  a  political  society 
consisting  of  a  sovereign  and  subjects,  as  opposed  to  a 
political  society  consisting  entirely  oi  persons  in  a  state  of 
subjection/ 

In  orJer  that  a  given  society  may  form  a  society  political 
and  independent,  the  two  distinguishing  marks  which  I  have 
mentioned  above  must  imite.  The  generality  of  the  given 
society  must  be  in  the  habit  of  obedience  to  a  determinate 
and  common  superior :  whilst  that  determinate  person,  or 

)detenuinate  body  of  persons,  must  not  be  habitually  obedient 
to  a  determinate  person  or  body.  It  is  the  union  of  that 
positive,  with  this  negative  mark,  which  renders  that  certain 
superior  sovereign  or  supreme,  and  which  renders  that  given 
Eociety  (including  that  certain  superior)  a  society  political 
and  independent.  I  proceed  to  illustrate  and  explain  the 
niarks  wnich  must  so  unite. 

1.  The  generality  or  bulk  of  its  members  must  be  in  a 
habit  of  obedience  to  a  determinate  and  common  superior. 

In  ca«?  the  generality  of  its  members  obey  a  determi- 
nnte  suiH'rior,  if  the  obedience  be  rare  or  transient,  nnd  not 
habitual  or  pennanent,  the  relation  of  pov»»reignty  nnd  8iil>- 
ii-t-tion  is  not  created  thereby  between  thjit  rrrtain  superior 
nn'l  the  nieniljers of  that  given  society.  In  other  word:*,  that 
fl»":i*rniiiiate  superior  and  the  members  of  that  given  society 
do  not  become  theK*bvau  independent  political  society. 

For  exanij)le:  In  islo  the  allied  arniie:*  occupied  l^mnce,; 
ttnd  so  long  as  i\n*  allied  anuies  occu})it^d  France,  the  coni- 
niamls  of  the  allied  80verei«rna  wrre  obeyed  by  the  French 
u'ovemment,  and,  thn)ugh  the  French  government,  by  the 
Fn»nch  jK^le  generally.  But  since  the  commands  and  the 
olMfdienci*  were  comparatively  rare  and  transient,  they  were 
not  sufficient  to  constitute  th(.»  relation  of  sovereignty  und 
subJKTtion  between  the  allie<l  sovempns  and  the  membera 
of  the  invaded  nation.  In  spite  of  those  commands,  and  in 
spite  of  that  obedience,  the  Fn*nch  government  was  sove- 
reign or  independent.  In  hpit**  of  those  commands,  and 
in  spite  of  that  obedience,  the  French  goverament  an<l  i's 
subjects  wert»  an  indep«»ndent  political  society,  whereof  the 
allied  sovereigns  wen*  not  the  sovorifign  portion. 

Now  if  the  French  luition,  l)ei'ore  the  obe<lience  to  those 
sovereigns,  had  been  an  independent  society  in  a  state  of 
nature  or  anarchy,  it  would  not  have  Ix^en  changed  by  the 
obedience  into  a  society  iwlitical.  And  it  would  not  have 
been  changinl  by  the  obedience  into  a  society  ]Militical,  K-- 
cause  the  obedience  was  not  habitual.  For  instanci',  while 
Paria  was  in  the  hands  of  the  Commune  after  the  capitula- 
tion to  the  Germans  in  187 1,  and  although  both  the  con- 
tendioff  partiea  obeyed  occasional  commands  of  the  German 
tOTereign,  it  could  scarcely  Ijc  said  that  Fmnc**  ii;\c\u.vV\wv^ 
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Paris  formed  one  political  societj,  still  lees  that  France  and 
the  German  government  formed  a  political  society  of  which 
the  latter  was  sovereign. 

I  2.  In  order  that  a  given  society  maj  form  a  society  poli- 
tical, halntual  obedience  must  he  rendered,  by  the  genaralitif 
or  htdk  of  its  members,  to  a  determinate  and  ccmnum  supe- 
rior. In  other  words,  habitual  obedience  must  be  rendered, 
by  the  generality  or  htdk  of  its  members,  to  one  and  the  aame 
determinate  person,  or  determinate  body  of  persons. 

For  example :  In  case  a  given  society  be  torn  by  intestine 
war,  and  in  case  the  conflicting  parties  be  nearly  balanced, 
the  given  society  is  either  in  a  state  of  nature  or  is  rolit  up 
into  two  or  more  independent  political  societies,  if  the 
bulk  of  each  of  the  parties  be  in  a  habit  of  obedience  to  its 
head,  the  given  society  is  broken  into  two  or  more  societies, 
which,  perhaps,  may  be  styled  independent  jwlitical  societies. 
If  the  bulk  of  each  of  tne  parties  be  not  in  that  halnt  of 
obedience,  the  given  society  is  simply  or  absolutely  in  a  state 
of  nature  or  anarohy.  It  is  either  resolved  or  broken  into  its 
individual  elements,  or  into  numerous  societies  of  a  uie  so 
limited,  that  they  could  hardly  be  styled  societies  independent 
aud  political.  I*  or,  as  I  shall  show  hereafter,  a  given  indepen- 
dent society  would  hardly  be  styled  political,  in  case  it  fell 
short  of  a  number  which  cannot  be  fixed  with  precision,  but 
which  may  be  called  considerable,  or  not  extremely  minute. 

3.  In  order  that  a  given  society  may  form  a  society  poli- 
tical, the  generality  or  bulk  of  its  members  must  habitually 
obey  a  superior  determinate  as  well  as  common. 

On  this  position  I  shall  not  insist  here.  For  I  have  shown 
sufRciently  m  my  fifth  lecture,  that  no  indeterminate  party 
can  command  expressly  or  tacitly,  or  can  receive  obedience 
or  submission:  that  no  indeterminate  body  is  capable  of 
corporate  conduct. 

4.  It  appears  from  what  has  preceded,  that,  in  order  that 
.a  given  society  may  form  a  society  political,  the  bulk  of  its 
members  must  bo  in  a  habit  of  obedience  to  a  certain  and 
common  superior.  But,  in  order  that  the  given  society  may 
form  a  society  political  and  independent,  that  certain  superior 
must  not  be  habitually  obedient  to  a  determinate  human  supe- 
rior, lie  may  bo  haoitually  affected  by  so-called  laws  which 
ojfinion  sets  or  imposes,  or  may  render  occasional  submission 
to  commands  of  determinate  parties.  But'tLe  society  is  not 
independent,  although  it  may  be  political,  if  that  certain 
superior  habitually  obeys  the  commands  of  a  certain  person 
or  Dody. 

I^t  us  suppose,  for  example,  that  a  ^viceroyyobeys  habitu- 
ally the  author  of  his  delegated  powers.  Anoj  to  render  the 
example  comjtlete,  let  us  suppose  that  the  viceroy  receives 
habitual  obeaience  from  the  generality  or  bulk  of  the  persons 
who  inhabit  his  province.    In  9ucb  circumstances  the  vice^^py 
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is  not  eovereign  within  the  limits  of  his  province,  nor  are 
lie  and  its  inhabitants  an  independent  political  society.  He 
and  through  him  the  inhabitants  of  his  province  are  in  a 
state  of  subjection  to  the  soverei^  of  that  larger  society. 
He  and  the  inhabitants  of  his  pro\ince  are  a  society  political 
but  subordinate. 

^^matural  society,  or  a  society  in  a  state  of  nature,  is 
composed  bf  persons  who  are  connected  by  mutual  inter- 
course, but  are  not  members,  sovereign  or  subject,  of  any 
society  political.  None  of  the  persons  who  compose  it  live 
in  a  state  of  subjection :  all  live  in  the  negative  state  which 
IS  stvled  a  state  of  independence} 

Considered  as  entire  communities,  and  considered  in 
respect  of  one  another,^dependent  political  societies  live,  it 
is  coramonbrBaid,  in  a  state  of  nature}  And  considered  as 
entire  communities,  and  as  connected  by  mutual  intercourse, 
independent  political  societies  form,  it  is  commonly  said,  a 
natural  society.  To  speak  more  accurately,  the  several 
members  of  the  several  related  societies  are  placed  in  tlie 
following  positions.  The  sovereign  and  subject  members  of 
each  of  the  related  societies  form  a  society  political :  but  tlio 
sovereign  ])ortion  of  each  of  the  related  sociutiea  lives  in  the 
negative  condition  which  is  styled  a  state  of  in<lependence. 

Societv  fonued  bv  the  intercourse  of  indopcndent  political 
societies,  is  the  province  of  international  law,  or  of  the  law 
obtaining  l)etween  nations.  For  (adopting  a  current  ex- 
pression) International  law,  or  the  law  obtaining  between 
nations,  is  conversant  with  the  conduct  of  indeiH»ndent 
]H>litical  KX!ieties  considered  as  entirt'  communities:  circa 
nftfotin  et  ctiu^att  gentium  inteijrarum.  SjH»aking  with  greater 
precision,  inteniational  hiw,  or  the  law  obtaining  Iwtween 
natious,  regards  the  conduct  of  sovereigns  considered  as 
related  to  one  another. 

And  hence  it  inevitablv  follows,  tlint  ^le  law  obtaining 
between  nations  is  not  positive  law  :  for  every  positive  law 
is  set  by  a  given  sovereign  to  a  person  or  persons  in  a  state 
of  subjection  to  its  author.  Aa  I  have  already  intimated, 
the  law  obtaining  between  nations  is  law  (improperly  so 
called)  set  by  general  opinion.  The  dutit's  which  it  imposes 
are  enforced  by  moml  sanctions:  by  fear  on  the  part  of 
nations,  or  bv  fear  on  the  part  of  sovenMgns,  of  provoking 
general  hostility  and  incurring  its  proWble  ovils  in  case  they 
shall  violate  maxims  genenilly  re<*t*iv*'d  and  n»sp(»ctfd. 

-A  society  political  but  subordinate  is  merely  a  limb  or 
member  of  a  society  jxilitical  an  I  indejH-ndentv  All  the 
persons  who  comjM)st'  it.inc'uding  the  )H»rson  or  body  which 
\A  its  immediate  chi<*f,  live  in  a  state  of  subjection  to  one 
and  the  same  soviTeign. 

resides  societies  ])ulitical  and  indept»ndent,  societies  in- 
dependent but  natural,  ^ociety  funned  t>y  the  intercourse  of 
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independent  political  societies,  and  Bocieties  political  bat 
subordinate,  there  are  societies  consisting  of  suDJects  oonsi* 
dered  as  private  personB| — A  society  consisting  of  parents 
and  children,  lining  in  a  state  of  subjection,  and  considered 
iu  those  characters,  nmy  serve  as  an  example. 

To  distinguish  societies  political  but  subordinate  from 
societies  not  political  but  consisting  of  subject  members,  is 
to  distinguish  the  rights  and  duties  of  subordinate  political 
superiors  from  the  rights  and  duties  of  subjects  considered 
ns  private  persons.  Ajad  before  I  can  draw  that  distinction, 
I  must  analyze  many  expressions  of  lai]B[e  and  intricate 
meaning  which  belong  to  the  detail  of  junsprudenoe.  But 
nu  expknation  of  tluit  distinction  is  not  required  bjr  mj 
present  purpose,  which  is  merely  to  determine  the  notion  of 
sovereignty,  with  the  inseparably  connected  notion  of  inde- 
pendent political  society. 

The  aefinition  of  the  abstract  term  ^dependent  poliUodl 
aocie^y^  (including  the  definition  of  the  correlative  term 
sovereignty)  cannot  be  rendered  in  expressions  of  perfectly 
precise  import,  and  is  therefore  a  fidlible  test  of  specific  or 
particular  cases.  The  least  imperfect  definition  which  the 
nhstiuct  tenn  will  take,  would  nardly  enable  us  to  fix  the . 
class  of  every  possible  society.  It  would  hardlv  enable  us  • 
to  detenniue  ot  even'  independent  society,  whether  it  were 
political  or  natural.  It  would  hardly  enable  us  to  determine 
of  ever\'  jwlitical  society,  whether  it  were  independent  or 
sahordinate. 

In  order  that  a  given  Bociety  may  fonn  a  society  political 
ancTinaepeuaent,  the  positive  and  negative  mar^  which  I 
liave  mentioned  above  must  unite!!  The  geniality  or  Indk 
of  its  members  must  be  in  a  habit  of  obedience  to  a  certain 
and  common  superior :  while  that  certain  person,  or  certain 
body  of  persons,  must  not  be  habitually  obedient  to  a  certain 
person  or  body.  It  i8*5tSvious  that  the  terms  hulk  or  gene" 
rality — habit  and  habitually — are  so  wanting  in  precision  as 
not  always  to  furnish  a  certain  test  whether  or  not  a  given 
society  is  independent. 

I  proceed  to  illustrate  this.  And  first  as  to  the  positive 
test  or  mark  of  independent  political  society. — In  some  cases, 
so  larpre  a  proportion  of  the  members  obey  the  same  superior, 
and  the  ooedienco  of  that  proportion  is  so  frequent  and 
continued,  that,  without  a  moment's  difficulty  and  without 
a  moment's  hesitation,  we  should  sav  that  the  generality  of 
its  members  were  in  a  habit  of  obedience  or  submission  to  a 
certain  and  common  superior,  and  should  accordingly  pro- 
nounce the  society  jwlittcaL  Such,  for  example,  is  the  ordi- 
nary state  of  lilngland,  and  of  every  independent  society 
somewhat  advanced  in  cinlization.  In  other  cases,  obedi- 
ence to  the  same  superior  is  rendered  b^  so  few  of  the 
memhen,  or  ^^neral  onedience  to  the  same  is  so  unfrequent 
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and  broken,  that,  without  a  moment*s  difficulty  and  without  Lec.t 
a  moment's  heutation,  we  should  pronounce  the  society  VI* 
natural :  we  should  say  the  generality  of  its  members  were 
not  in  a  habit  of  obedience  to  a  certain  and  common  superior. 
Such,  for  example,  is  the  state  of  the  independent  and  savage 
societies  which  subsist  by  hunting  or  fishing  in  the  woods 
or  on  the  coasts  of  New  Holland. 

But  in  the  cases  of  indepenclent  society  which  lie  between 
the  extremes,  we  should  hiurdly  find  it  possible  to  determine 
with  absolute  certainty,  whether  the  generality  of  its  mem- 
bers did  or  did  not  obey  one  and  the  same  superior,  or 
whether  the  general  obedience  to  one  and  the  same  superior 
was  or  was  not  habitual.  For  example :  During  the  height 
of  the  conflict  between  Charles  the  First  and  the  Parlia- 
ment, the  English  nation  was  broken  into  two  distinct 
societies:  each  of  which  societies  may  perhaps  be  styled 
political,  and  may  certainly  be  styled  independent.  After 
the  conflict  had  subsided,  those  distinct  societies  were  in 
their  turn  dissolved ;  and  the  nation  was  reunited,  under  the 
common  government  of  the  Parliament,  into  one  independent 
and  political  community.  But  at  wliat  juncture  precisely, 
afler  the  conflict  had  subpided,  were  tho.se  distinct  societies 
completely  dij»8<)lved,  and  the  nation  completely  reunited 
into  one  political  comnumity  't  When  luid  so  many  of  the 
nation  rendered  obedience  to  the  Parliament,  and  when  liad 
the  jreneral  obedience  become  8o  fn»quent  and  lastiufr,  that 
the  bulk  of  the  nation  were  hahitualhf  olx'dient  to  the  body 
which  affected  sovereignity  ?  And  in  the  mean  time  what 
was  the  claims  of  the  societv  which  was  foniied  bv  the  Enjrlij*!! 
people  ?  Thefe  are  questions  whicli  it  would  \)g  impossible 
to  answer  with  certainty,  although  the  facts  of  the  case  were 
l^ecisely  known. 

Next,  a*  to  the  nejrative  mark  of  independent  j>olitical 
sc>cietv.— (liven  a  detenuinate  and  common  sujHTior,  and 
alao  tliat  the  bulk  of  tlie  society  liabitually  obey  that  sujw- 
rior,  is  that  common  superior  fret*  from  a  habit  of  obedience 
to  a  determinate  jH'rson  or  body  ? 

For  example :  Previouslv  to  the  war  of  1 WIO  which  ended 
with  Sadowa,  the  smaller  (rennan  stiites  which  now  fonu 
part  of  the  German  Empire  may  be  said  to  have  bi'en  inde- 
pendent. For  although  they  obeynl  the  occasional  com- 
mands of  a  superior,  whether  of  Prussia,  Austria,  or  the 
Bund,  it  was  not  definitely  ascertained  to  which  of  those 
authorities  obedience  was  due,  still  less  can  it  be  said  of  some 
of  these  states  (e.g.  Saxony)  that  they  were  in  the  haltit  of 
obedience  to  a  definite  and  certain  superior.  After  the  con- 
clusion of  the  war  of  1870-71,  the  smaller  States  comprised 
in  the  German  Empire  can  hardly  be  said  to  be  independent. 
But  it  would  be  difficult  to  state  with  precision  the  time  at 
which    the    habit  of  obedience  to    tiie    supn^me    federal 
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Goyeniment,  whether  under  the  luune  of  the  North  G^emuui 
Confederation  or  the  German  Empire,  became  estaUiahed. 

The  difficulties  which  I  have  laboured  to  ezj^n,  often 
embarraas  the  application  of  those  poaitiTe  moral  rules  which 
are  styled  international  law. 

For  example:  At  the  commencement  of  the  war  of 
Secession  in  America,  was  the  Union  a  Political  Society  P 
Were  die  Seceding  States  rebels  or  Confederate  Independent 
States  at  war  witli  the  Union  P  These  were  at  the  tune  and 
long  remained  embarrassing  and  difficult  questions  to  Go- 
vernments who  looked  on  mm  a  distance. 

This  difficulty  presents  itself  under  numerous  forma  in 
international  law :  indeed  aJmost  the  only  difficult  and  em- 
barrassing questions  in  that  science  arise  out  of  it.  And 
law  strictly  so  called  is  not  free  from  like  difficulties.  What 
can  be  more  indefinite,  for  instance,  than  the  expressions 
retuonMe  time,  reatonaole  notice,  reasonoMs  dilisenoeP  than 
the  line  of  demarcation  which  diBtinguiahes  libel  and  fSedr 
criticism ;  or  that  whidi  constitutes  a  violation  of  copy- 
right ;  or  that  degree  of  mental  aberration  which  consti- 
tutes idiocy  or  lunacy  ?  In  all  thesie  cases,  as  in  the  case  in 
point,  the  difficulty  arises  from  tlie  vagueness  or  indeiinite- 
ness  of  the  tenus  in  which  the  delinitiou  or  rule  is  ine\itably 
conceived. 

I  have  tacitly  supposed,  during  the  preceding  analysis, 
that  every  iudeiKjndeut  society  forming  a  society  political 
jK)e*8esges  the  epseutial  property  which  I  will  now  describe. 

'^n  order  that  an  independent  society  may  form  a  society 
political,  it  must  not  fall  short  of  a  fwmber  whicli  cannot  lie 
lixed  with  precision,  but  which  may  bo  called  considerable^ 
or  not  extremely  minute.  A  given  independent  societv, 
whose  number  may  be  called  inconsiderable,  is  commonly 
esteemed  a  natural,  and  not  a  political  societv,  although  the 
generality  of  its  members  bo  habitiuilly  obedient  or  submis- 
sive to  a  certain  and  common  superioj. 

Ijct  us  suppose,  for  example,  that  a  single^amily  of 
'savage^ lives  m  absolute  estrangement  from  eveir  other 
community.  And  let  us  suppose  that  the  father,  the  chief 
of  this  insulated  family,  receives  habitual  obedience  from  the 
mother  and  children.  Although  the  society  has  all  tlie  marks 
expressly  mentioned  in  my  detiuition,  it  would  be  ridiculous 
to  style  such  a  society  a  society  jwlitical  and  independent,  the 
father  and  chief  a  monarch  or  sovereiffn,  or  tno  obedient 
mother  and  children  «u^'M7^a. — 'La  puissance  politique*  Tsays 
Montesquieu)  '  coinpreud  n^cessairement  Tunion  do  plusieurs 
families.' 

In  the  case  of  tribes  such  as  those  who  live  by  hunting 
or^fi^iing  in  the  woods  or  on  the  coasts  of  New  Holland ; 
and  Uiose  tribes  of  Indians  who  range  the  unsettled  parts  of 
the  North  American  continenti  we  should  deny  the  title 


89 


Laor. 
VL 


Indcpendait  Political  Society, 

'  independent  political  society/  becaase  the  bond  which  con- 
necU  the  conyeries  of  families  of  which  they  consist  is  too 
alight  to  aav  that  they  render  hahitxml  obedience  to  any  cer-  *    "^ 

taui  Bupenor,  although  they  may  on  occasions  unite  in 
obedience  to  a  leader  for  warlike  purposes.  If  we  admitted 
the  term  *  independent  political  society'  to  describe  a  society, 
kourerer  small,  which  umted  the  conditions  above  mentioned, 
we  should  say  that  these  tribes  consisted  of  a  congeries  of 
independent  political  communities.  They  are,  strictly  speak- 
ing, a  congenes  of  groups  having  all  the  marks  of  indepen- 
dent political  societies  except  size.  Tliey  are  commonly 
included  in  the  expression  natural  society,  although  that 
expression  aa  above  defined  strictly  applies  to  a  congeries  of 
inaependent  units. 

ihe  lowest  possible  number  which  will  satisfy  tlie  con- 
dition now  under  consideration  cannot  be  fixed  precisely. 
But,  looking  at  many  of  the  communities  which  commonly 
are  considered  and  treated  as  independent  political  societies, 
we  must  infer  that  an  independent  society  may  form  a 
society  political,  although  the  number  of  its  members  ex- 
ceed not  a  few  thousailllM,  or  even  a  few  hundreils.  The 
ancient  Grison  OunftKleracy  (like  the  ancient  Swiss  Con- 
federacy with  which  the  (irison  was  connected)  was  rather 
an  alliance  or  union  of  independent  i)oliticil  societies,  than 
one  independent  community  under  a  common  sovereign. 
Now  the  number  of  tlie  largest  of  the  societies  which  were 
independent  members  of  the  ancient  (trison  C(infederacy 
hardly  exceeded  a  few  thousands.  And  the  number  of  the 
smallest  of  those' numerous  coufedenited  nations  hardly  ex- 
ceeiled  a  few  hundreds. 

The  condition  immediately  above  con5idertHl,  it  will  be 
obsened,  introduces  a  further  element  of  vagueness  into  this 
definition  of  indejyemlent  jwlitical  swiett/j  and  adds  to  the 
diillculties  which,  as  1  have  ali-eaily  stateil,  are  owing  to 
the  vagueness  of  the  tenua  neces^irilv  employed. 

Bat  liere  1  musl  brietly  remark,  tliat'tm^  proprty  which 
I  liave  last  describtHl  is  nut  an  e:?sential  j)rojx»rty  of  subor- 
dinate political  society.  If  the  independent  s<K'iety,  of  whicli 
it  is  a  nmb  or  member,  be  a  political  and  n«>t  a  natural  so- 
ciety, a  subordinate  st)ciety  may  fonn  ii  t«ociety  political, 
although  the  number  of  its  members  might  be  called  extremely 
minute.  For  example:  A  society  int*or|X)rate<l  ]»ythe  stite 
fur  political  or  public  purpusi»s  is  a  society  t»r  body  politic; 
although  it  may  coubisit  of  a  very  small  numlx.'r  of  members. 

Having  tried  to  detennino  the  notion  of  sovereignty,  JJS**/"**' ^r* 

with  the  implied  or  correlative  notion  of  independent  poli-  tbe  terra" 

tical  society,  I  ^ill  produce  and  briefly  examiue  a  few  ot  the  UJJJ ^*ul?* 

definitions  of  those  notions  which  have  been  ffiven  by  writers  impiird  .»r 

of  celebrity.  "  ~^'*'''* 
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BistiiiguiBhiiig  political  from  natural  society,  Benthaoi, 
in  his  Fragment  on  Goyermnent,  thus  defines  the  fonner: 
'  When  a  number  of  persons  (whom  we  may  style  mibfects) 
are  supposed  to  be  in  the  habit  of  paying  obedience  to  a  per- 
son, or  an  assemblage  of  persons,  of  a  known  and  oeiXain 
description  (whom  we  may  call  governor  or  gwemon)^  such 
persons  altogether  (jtuhjede  and  governors)  are  said  to  be  in 
a  state  of  political  society/  And  in  order  to  exclude  from  his 
definition^  such  a  society  as  the  single  &mily  conoeiyed  of 
aboye,  he  adds  a  second  essential  of  political  society,  namely 
that  the  society  should  be  capable  of  indefinite  duration. — 
Considered  as  a  definition  of  independent  political  society, 
this  definition  is  defectiye,  by  the  omission  of  the  negative 
mark ;  namely,  that  the  sovcovign  is  not  habitually  obedient 
to  another.  It  is  also  a  defective  definition  of  politioid  so- 
ciety in  general.  For  before  we  can  distinguish  political 
society  from  society  not  political,  we  must  determine  the 
nature  of  those  societies  which  are  at  once  political  and  in- 
dependent. For  a  political  society  which  is  not  independent 
is  a  member  or  constituent  parcel  of  a  political  society  which 
is.  The  powers  or  rights  of  subordinate  political  superiors 
are  merely  emanations  of  sovereignty, — particles  or  sove- 
reignty committed  by  sovereigns  to  suDJects. 

According  to  the  definition  of  independent  politicsl 
society  wliicli  is  stated  or  supposed  by  Hobbes,  in  his 
excellent  treatises  on  government,  a  society  is  not  a  society 
political  and  independent,  unless  it  can  maintain  its  inde- 
pendence, against  attacks  from  without,  bv  its  own  intrinsic 
or  unaided  strength.  But  as  I  have  already  remarked,  this 
can  liardly  be  said  of  any  existing  society.  The  weaker  of 
such  actual  societies  as  are  deemed  political  and  independent, 
owe  their  precarious  independence  to  positive  inteniational 
morality,  and  to  the  mutual  fears  or  jealousies  of  stronger 
/i^jeommuuities.  The  most  powerful  of  such  actual  societies 
JP^^aa  are  deemied  political  and  independent,  could  hardly  main- 
tain its  independence,  by  its  own  intrinsic  strength,  against 
an  extensive  conspiracy  of  other  independent  nations. 

In  his  great  treatise  on  international  law,  Grotius  defines 
sovereignty  in  the  following  manner.  ^  Sutntna  potettas 
civilis  ilia  dicitur,  cujus  actus  alterius  juri  non  subeunt,  ita 
ut  alterius  voluntatis  humanoe  arbitrio  irriti  possint  reddi. 
Alterius  cum  dico,  ipsum  excludo,  qui  sunmia  potestate 
utitur ;  cui  voluntatem  mutare  licet.*  Now,  in  order  to  an 
adequate  conception  of  the  nature  of  international  morality, 
as  well  as  in  order  to  an  adequate  conception  of  the  nature 
of  positive  law,  the  positive  as  well  as  the  negative  of  the 
two  essential  marks  of  sovereignty,  stated  in  my  definition, 
must  be  noted  or  taken  into  account.  But  the  positive 
essential  of  sovereign  power  is  not  inserted  by  Grotius  in 
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his  definition.    And  the  negative  essential  is  stated  inac-       Lect. 
cuimtely.   If,  as  the  definition  supposes,  perfect  or  complete         ^'1* 
independence  be  of  the  essence  of  sovereign  pjower,  there  is    ^'     "^ 
not  in  &ct  the  human  power  to  which  the  epithet  sovereign 
will  i^ply  with  propriety.     Every  government,  let  it  be 
never  so  powerful,  renders  occasional  obedience  to  commands 
of  other  governments ;  defers  frequently  to  those  opinions 
and  sentiments  which  are  styled  intematiooAl  law;  and 
1^  jgjrfeiat^'^^^^y^-^  the  opinions  and  sentiments  of  its  own 
subjects.    IS  otto  be  in  the  habit  of  obedience  to  another 
constitutes  all  the  independence  that  a  government  can 
possibly  enjoy. 

Accordmg  to  Von  Martens  of  Gottingen  (the  writer  on  J^J^'"  ^***^ 
positive  international  law  alreadv  referred  to), '  a  sovereign 
government  is  a  government  wnich  ought  not  to  receive 
commands  from  any  external  or  foreign  government.' — Of 
the  conclusive  and  obnous  objections  to  this  definition  of 
sovereignty  the  following  are  only  a  few.  1.  If  the  defini- 
tion in  auestion  applies  to  eovereign  governments,  it  will 
also  apply  to  a  subordinate  government  whicli  holds  its 
power  at  the  will  of  and  as  a  trustee  for  its  own  sovereign. 
"2,  Whether  a  given  government  be  or  be  not  supreme,  is  a 
question  of  fact.  A  government  reduced  to  subjection  is 
actually  a  subordinate  government,  nlthou^'h,  according  to 
the  morality  which  obtains  between  statcf*,  it  ought  to  Ijo 
sovereign  or  independent.  .S.  It  cannot  be  aflirnied  absolutely 
of  a  sovereign  or  independent  government,  that  it  ought  not 
to  receive  commaijds  from  foreign  or  external  governments. 
^Vlthough  the  nSoiSiity  which  actually  obtains  In^tween  states 
as  well  as  that  international  morality  which  is  commended 
by  general  utility  forbids  excessive  interniedtlling  by  inde- 
pendent governments  with  other  independent  govemnionta, 
yet,  according  to  both  systems  of  niomlity,  no  independent 
government  ought  to  be  freed  completely  from  the  supervi- 
sion and  control  ef  its  fellows.  4.  In  this  definition  by  Von 
Martens  (as  in  that  which  is  given  by  ( Jrotius)  then)  is  not 
the  shadow  of  an  allusion  to  the  positive  character  of 
sovereignty. 

In  order  further  to  elucidate  the  nature  or  essence  of  TheenMifna 
sovereignty,  and  of  the  independent  political  society  which    [Trelint " 
sovereignty-  implies,  I  will  make  a  few  couoise  remarks  upon    >«<•«""'  'v 

..        -  lY      •'.         '^    -t-      A  J.      '  1      '11  •  V  cnnrt'TiH.1 

the  following  subjects  or   topics. —  I.   Ihe  various  shapes  wuiithe 

which  sovereignty  may  assume,  or  the  various  possible  forms  n'.pif'I.'^i. 

of  supreme  government.     2.  The  real  and  imaginary  bound.**  The  f.-mu  of 

whicn  limit,  or  are  supposed  to  limit,  the  power  of  sovereign.-*.  Ri'^SSninir. 

3.  The  origin  of  government,  with  the  ori^nu  of  political  J;f^IvJUiKri 

society:  or  the  causes  of  the  habitual  obedience  which  is  i«»wrr.  x 

rendered  to  the  sovereign  by  the  bulk  of  subj(K*ts.  jl^rcromeut! 
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1.  An  independent  political  eociety  is  divisible  into  two 
portions:  namely^  the  portion  of  its  members  which  is 
sovereign  or  supreme,  and  the  portion  of  its  members  which 
is  merely  subject.  For  unless  ever^  member  of  a  political 
society  were  adult  and  of  sound  mmd,  it  would  be  imixw- 
sible  for  the  sovereignty  to  reside  in  aU  the  members,  fhe 
existence  of  such  a  society  is  so  improbable,  that,  with  this 
passing  notice,  I  throw  tlie  idea  of  it  out  of  mj  account. 

When  the  sovereign  portion  consists  of  a  single  member, 
the  supreme  government  is  properly  a  monarchy,  or  the 
sovereign  is  properly  a  monarch,*  ^\lien  the  sovereign 
portion  consbts  of  a  number  of  members,  the  supreme 
government  may  be  styled  an  arittocracy  (in  the  generic 
meaning  of  the  expression).  £Cnd  here  I  may  briefly  re- 
mark, that  a  monarchy  or  government  of  one,  and  an 
aristocracy  or  government  of  a  number,  are  essentially  and 
brcadly  distinguished  by  the  following  important  difference. 
In  the  case  of  a  monarchy  or  government  of  one,  the 
sovereign  portion  of  the  commumty  is  simply  or  purely 
sovereign.  In  the  case  of  an  aristocracy  or  government  of  a 
number,  that  sovereign  portion  is  sovereign  as  viewed  from 
one  aspect,  but  is  also  subject  as  viewed  from  another. 
C/onsidei-ed  collectively,  or  considered  in  its  corporate 
character,  that  sovereign  number  is  sovereign  and  inaepen- 

•  In  every  raonan^hy,  the  monarch  renders  habitual  deference  to 
the  opinions  and  mMitinu>nt8  held  and  felt  by  his  subjects,  iiut  in 
almost  even'  monarchy,  he  defers  especially  to  the  o])inions  and  sgii- 
timentfs  or  liecon»ults  especially  the  interests  and  prejudices,  of  some 
esficcially  influential  thou|^h  narrow  portion  Jt  the  community.  It' 
the  monarchy  be  military,  or  if  the  main  instrument  of  rule  be  the 
sH'onl,  this  influential  portion  is  the  militjiry  clays  generally,  or  a 
select  body  of  the  soldier}'.  If  the  main  instrument  of  rule  be  not  the 
sword,  this  influential  {Virtion  commonly  consists  of  nobles,  or  of 
nobles,  nriesta,  and  lawyers.  For  example :  In  the  Koman  world, 
under  the  sovereif^nty  of  the  princes  or  em|)croni,  this  influentitel 
portion  was  formeil  b\'  the  standinj;  armies,  and,  more  particularly, 
by  the  Pnetorian  guard  :  as,  in  the  Turkish  empire,  it  consists,  or 
consisted,  of  the  ct)q>s  of  Janizaries.  In  France,  after  the  kings 
had  become  sovereign,  and  before  the  great  revolution,  this  influen- 
tial })ortion  was  formed  by  the  nobility  of  the  sword,  the  secular 
and  regular  clergy,  and  the  members  of  the  luirliaincnts  or  higher 
courts  of  justice. 

Hence  it  has  been  concluded,  that  there  are  no  monarchies  properly 
so  called :  that  every  supreme  government  is  a  government  of  a 
number:  that  in  every  community  which  seems  to  be  goveroe4ilv 
one,  the  sovereignty  reallv  resides  in  the  seeming  monarch  or  aato- 
crator,  with  that  especialfy  influential  though  narrow  portion  of  the 
community  to  whose  opinions  and  sentiments  he  especially  deters. 
This,  though  plausible,  is  an  error,  arising  from  a  confunion  of  laws 
properly  so  called  with  laws  improper  imposed  by  opinion.  The 
iiabituoi  independence  which  is  one  of  the  essentials  of  sovereignty, 
is  merely  habitual  independence  of  laws  imi>erative  and  profie*.  hy 
laws  which  opinion  imposes,  every  member  of  every  society  is  habii 
ually  dctermuicd. 
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dent.  But,  considered  severally,  the  individuals  and  smaller 
aizgiegates  composing  that  sovereign  number  are  subject  to 
the  Bupreme  body  of  which  they  are  com{)onent  partsV 

rDovemments  which  may  be  styled  aristocracies '(in  the 
generic  meaning  of  the  expression)  are  not  unfrequently 
distinguished  into  the  three  following  forms :  namely,  olU 
^archtet,  aristocracies  (in  the  specific  meaning  of  the  name), 
and  democracies.  If  the  proportion  of  the  sovereign  number 
to  the  number  of  the  entire  community  be  deemed  extremely 
sihaII,  the  supreme  government  is  styled  an  olitjarchy.  ii 
the  proportion  be  deemed  small,  but  not  extremely  small, 
the  supreme  government  is  stvled  an  aristocracy  (in  the 
specific  meaning  of  the  name).  If  the  proportion  be  deemed 
lane,  the  supreme  government  is  styled  popular,  or  is  styled 
a  democracyjx  But  these  three  fonns  of  aristocracy  (in  the 
generic  meanmg  of  the  expression)  can  hardly  lie  distin- 
guished with  precision,  or  even  with  a  distant  approach  to 
it,  and  the  line  of  demarcation,  vague  as  it  necessarily  is, 
shifts  according  to  the  prepossessions  of  the  person  who  uses 
the  respecti\iB  phrases. 

The  distinctions  between  aristocracies  to  whioh  I  have 
now  adverted,  are  founded  on  diflVrencea  Ix'tween  the  pro- 
portions which  the  nunibt^  of  the  sovereign  body  may  bear 
to  the  number  of  the  community. 

Other  distinctions  between  aristorn\cio8  are  founded  on 
diffen'nces  between  the  modes  wherein  the  sovereign  niiniWr 
may  share  the  sovertMgn  p<jwers. 

For  the  sovereign  number  is  commonly  a  mixed  or 
heterogeneous  binlv',  or  a  body  of  individual  persons  whose 
political  characters  are  difVerent.  And  the  various  consti- 
tuent members  of  the  heterogeneous  and  Fovereign  body 
may  share  the  soveri'ign  powers  in  any  of  in  finite  modes. 

The  infinite  fonnsof  aristocracy  which  r»'sult  from  those 
infinite  modes,  have  not  been  distinguished  systematically 
by  gi*neric  and  siH'i^'itic  names.  Jiut  some  of  them  have 
bi*eu  distinguished  broadly  from  the  K»st,  and  marked  with 
the  common  name  of  limital  monarchies, 

in  all  or  most  of  the  govemnu»nts  which  are  styled 
limittKi  monarchies,  a  single  indindual  shares  the  sovereign 
powers  with  an  aggregate  or  aggn»gates  of  inclividuals  :  the 
bhare  of  that  sin;:le  individual,  be  it  greater  or  less,  stir- 
liaseing  or  excetKling  the  share  of  any  of  the  other  individuals 
who  arc  also  constituent  menilxTs  of  the  supreme  and 
heterogeneous  b<jdv.  And  by  that  pre-eminence  of  share 
in  the  sovereign  or  supreme  powers,  and  (|MThaps)  by  pre- 
cedence in  rank  or  other  honorary'  marks,  that  single  indi- 
vidual is  distinguished,  more  or  less  conspicuously,  fn)m 
any  of  the  other  individuals  with  whom  he  partakes  in  the 
sovereignty.  But  he  is  not  a  nionan'h  in  the  ]iroper  accep- 
tation of  the  term.     He  is  not   sovereign,   but  is  one  of 
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Part  I.  n,  govereigrn  number.  Considered  singly,  he  liyes  in  a  state 
_  ^^  _.  of  subjection,  and  id  subject  to  the  soverogn  body  of  which 
he  is  merely  a  limb. 
\y  '^mitea  monarcky,  therefore,  is  not  monarchy.  It  is 
one  or  another  of  thoise  infinite  forms  of  aristocracy  which 
result  from  the  infinite  modes  wherein  the  sovereign  number 
may  share  the  soverei^  powers  A  And,  like  any  other  of 
those  infinite  forms,  it  belongs  to  one  or  another  of 
those  three  forms  of  aristocracy  which  I  have  noticed  in  a 
preceding  paiagraph.  ^ 

As  meaning  monarchical  power  limited  by  poutive  law, 
the  name  limited  monarchy  involves  a  contradiction  in  terms. 
For  a  monarch  properly  &o  caUed  is  supreme,  and  supreme 
power  is  incapable  of  legal  limitatioD.  It  is  true  that  the 
power  of  an  aristocracy,  styled  a  limited  monarchy,  is 
limited  by  positive  morality,  and  also  by  the  law  of  Qod. 
But,  the  power  of  every  government  being  limited  by  those 
restraints,  the  name  limited  monarchy,  as  pointing  to  those 
restraints,  is  not  a  whit  more  applicaole  to  such  anstocracies 
as  are  marked  with  it  than  to  monarchies  properly  so  called. 
Its  application  too  is  capricious,  and  indeed  is  commonly 
detfnnined  by  a  purely  immaterial  circumstance:  by  the 
nature  of  the  title,  or  the  nature  of  the  name  of  ofHce, 
wliich  that  foremost  member  of  the  mixed  aristocracy 
happens  to  bear.  For  example :  rThe  title  of  /3affiX*w^,  r«j-, 
4XC  kitiffj  is  commonly  borne  oy  monarchs  in  the  proper  ac- 
ceptation of  the  term :  and  since  our  own  king  happens  to 
bear  that  title,  our  own  mixed  Aristocracy  of  king,  lords, 
and  commons,  is  usually  styled  a  limited- monarchy.  If  his 
share  in  the  sovereipn  powers  were  exactly  what  it  is  now, 
but  he  were  called  protector,  president,  or  stadtholder,  the 
mixed  aristocracy  ot  which  he  is  a  member  would  probably 
be  styled  a  repufcliCj  And  for  such  verbal  differences  be- 
tween forms  of  supreme  government  has  the  peace  of  man- 
kind been  frequently  troubled  by  ignorant  and  headlong 
fanatics.* 


Tftrions 
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*  The  present  is  a  convenient  place  for  the  following  remarks 
up(»n  terms. 

The  term  •  sovcreiirn,'  or  *  the  sovereipi,'  applies  to  a  sovereign 
body  a.s  well  as  to  a  sovereign  individual.  *  11  sovrano  *  and  '  le 
souvcrain  '  are  used  by  Italian  and  French  writers  with  this  generic 
and  commodious  moaning.  '  Die  Ofcri^kcit*  (the  person  or  body 
orrr  the  community)  is  also  applied  indifferently,  by  German  writen, 
to  a  sovereign  indivi<hinl  or  a  sovereign  number :  though  it  not  nn- 
frequently  signitif's  the  aggregate  of  the  political  superiors  who  in 
capacities  supreme  and  subordinate  govern  the  ^ven  society.  ]^at 
though  *  K)vereign '  is  a  generic  name  for  soveri'ign  individuals  and 
bodies,  it  is  not  unfrequcntly  used  as  if  it  were  synonymous  with 
'  monarch  *  in  the  proper  acceptation  of  the  term.  *  Sovereign,'  as 
well  OS  *  monarch/  is  also  often  misapplied  to  the  foremost  indnridoal 
member  of  a  so-called  limited  monarchy. 

*  ISepublic/  or '  commonwealth/  has  the  following  amongst  other 
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To  the  foregoing  brief  analysis  of  the  forms  of  supreme 
liroTenmient,  I  append  a  short  examination  of  the  four  fol- 
lowing connected  fbpics.  1.  The  exercise  of  sovereign 
powers,  by  a  monarch  or  sovereign  body,  through  political 
pubordinates  or  delegates  representing  their  sovereign  author. 
2.  The  distinction  of  sovereign  and  other  political  powers 
into  legislative  and  executive,  3.  The  true  natures  of  the 
communities  or  governments  which  are  styled  by  writers 
on  positive  international  law  half-sovereign  states.  4.  The 
nature  of  a  composite  state  j  or  a  supreme  federal  goveimment : 
with  the  nature  of  a  system  of  confederated  stateSj  or  a 
permanent  confederacy  of  supreme  governments. 

It  is  conceivable  that  in  an  independent  political  society 
of  the  smallest  possible  magnitude,  inliabiting  a  territory' 
of  the  smallest  possible  extent,  and  lining  under  a  monarchy 
or  an  extremely  narrow  oligarchy,  all  the  supreme  powers 
Caave  those  committed  to  subjects  as  private  persons)  might 
be  exercised  directly  by  the  monarch  or  supreme  body,  l^ut 
by  every  actual  sovereign  (whether  an  indi^-idual  or  a 
numberj,  some  of   those  powers    are    exercised  through 

moaniiif^ — 1.  Without  reference  to  the  f«)rm  of  the  j;ovemmcnt,  it 
denotes  the  inuin  object  for  which  a  Kovorniiiont  should  exist ; — the 
weal  or  goo<l  of  an  independent  pr^Iitioal  socitty.  2.  Without  re- 
ference to  the  form  of  the  government,  it  denotes  a  society  political 
mad  independent.  3.  Any  aristocracy,  or  piverniiiont  of  a  nun.bi'r, 
which  halt  not  acquired  the  name  of  a  limited  monan^hy,  is  com- 
mqply  ttyled  a  republican  government,  or,  more  britriy,  a  republic 
Itut  the  name  *  republican  government,'  or  the  name*  republic,'  is 
•pplie<l  emphatically  to  such  of  the  aristocracies  in  qufi^tion  as  arc 
d«'eine<l  democracies  or  governments  of  many.  -1.  *  Kepiiblic  '  also 
denote!*  ap  inde|)endent  {tolitical  atK'iety  whose  supreme  government 
it  Atvled  republican. 

'the  meaningM  of  *  state,*  or  *  the  state,'  an*  niunerous  and  dis- 
parate :  of  which  numerous  and  disparate  meanings  the  following 
are  the  most  remarkable. — 1.  *  The  Mat«^'  is  uMinlly  synonymous 
with  *  Me  sovereign,'  the  individual  or  bcnly  lK.'ariii'g  tl'ie  tiuprenie 

rwer.  This  is  the  meaning  which  I  annex  to  the  term,  unless 
employ  it  exprcsfily  with  a  different  im|)ort.  2.  By  the  Roman 
liiwyerH,  the  expn>ssion  ^  ttatua  reipublico}'  M'ems  to  be  used  in  two 
•en.'H«:~it  is  either  synonymous  with  '  n'jtuMic,'  in  the  lirst  of  the 
four  meaning  enumerated  above ;  or  it  denotes  ttic  individual  or 
b<Mlv  which  Ls  sovereign  in  a  given  society,  togetiier  with  the  subject 
imimduals  and  subject  iKKlies  who  liohl  political  rights  from  that 
s«>vereignoncor  numlier.  X  Where  a  soven-ipi  bo<ly  is  compounded 
of  minor  bodies  or  of  one  individual  iM>rson  and  minor  btnlies,  those 
minor  bodies  are  not  unfrequently  styled  *  states*  or  *  estatt-s.'  4.  An 
independent  political  society  is  often  stylcil  a  *  state,'  or  a  '  sovereign 
and  independent  state.' 

An  independent  {Hditical  society  U  often  styled  a  *  niition,*  or  a 
•  «)verei;rn  and  inde{>endent  nation.'  I  Jut  the  term  *  nation/  or  the 
term  *  prfi«,*is  used  more  proi>erly  witli  the  follof-ing  meaning.  It 
deiiotOM  an  aggregate  of  iiersons  exceeding  a  single  family,  wlio  arc 
mnnected  through  blood  or  lineage,  and  {lerhaps  through  a  comnitMi 
language.  And,  thus  understiMHi,  a  *  nation  *  or  *  yrnt '  is  not  nc- 
cce»arily  an  independent  [Mditical  society. 
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Part  I.  political  subordinates  or  delegates  representing  thdr  bo* 
^  i^«  vereign  author.  This  is  pnctically  neoeseaiy  for  numerous 
' "  ^  '  reasons.  For  example :  If  the  numbeif  of  the  society  be 
large,  or  if  its  territory  be  large,  although  its  nnmb^  be 
sm^l,  the  quantity  of  work  to  be  done  in  the  way  id 
political  government  is  more  than  can  be  done  by  the 
sovereign  without  the  assistance  of  mimsterst  If  the 
socielr  is  governed  by  a  popular  body,  espedally  if  dis- 
persed through  a  wide  area,  tnere  is,  by  reason  of  the  bulk 
and  dispersion  of  that  body,  some  of  the  business  of  govern* 
ment  wnich  cannot  be  done  by  the  sovereign  without  the 
intervention  of  representatives.'  Some  of  the  business  of 
government  also  the  bod^  is  prevented  from  performing  by 
the  private  avocations  of  its  members. 

In  most  or  many  of  the  sodeties  whose  supreme  govern- 
ments are  monarchical,  oligarchical,  or  aristocratical '  (in 
the  specific  meaning  of  the  name),  many  of  the  sovereign 
powers  are  exercised  by  the  soverei^  directly.  This  is  abo 
the  case  even  in  wome  of  the  societies  whose  supreme  ^ 
vemments  are  popular.  For  example :  In  the  democracies 
of  ancient  Greece  and  Italy,  the  sovereign  people  or  number, 
formally  assembled,  exercised  directly  many  of  its  sovereign 
powers.  And  in  some  of  the  Swiss  Cantons  whose  supremo 
governments  are  popular,  the  sovereipfn  portion  of  the 
citizens,  rejriilarly  convened,  performs  directly  much  of  the 
business  of  government. 

But  in  many  of  the  societies  whose  supreme  ^''ovemments 
are  popular,  the  sovereign  or  supreme  body  (or  any  numerous 
body  forming  a  component  part  of  it)  exercises  through 
representatives,  whom  it  elects  and  appoints,  the  whole,  or 
ne^irly  the  whole,  of  its  sovereign  or  supreme  powers.  In 
our  own  country,  for  example,  the  cotnmans  (a  name 
specifically  applied  to  those  commoners  who  share  the 
sovereignty  with  the  King  and  the  Peers^  exercise  through 
representatives  the  whole  of  their  sovereign  powers,  except 
their  sovereign  power  of  electing  and  appointing  represen- 
tatives to  represent  them  in  the  British  Parliament. 

SMiere  a  sovereign  body  (or  any  smaller  body  forming  a 
component  part  of  it)  exercises  through  representati^-es  the 
whole  of  its  sovereign  powers,  it  may  delegate  its  powers 
in  either  of  two  modes.  1 .  It  may  delegate  them  subject 
to  a  trust  or  trusts.  2.  It  may  delegate  them  absolutely  or 
unconditionally,  so  that  the  representative  body,  during  the 
period  for  which  it  is  elected  and  appointed,  occupies  com- 
pletely the  place  of  tbe  electoral,  and  is  invested  completely 
with  the  sovereign  character  of  the  lattery 

For  example :  The  commons  delegate  their  powers  to 
the  members  of  the  commons*  house,  in  the  second  of  the 
above-mentioned  modes ;  and  (as  it  has  been  supposed)  so 
absolutely  that  the  commons*  house  might  concur  with  the 
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Hng  and  the  peers  in  defeating  the  principal  object  of  its 
eleetiony  e.y.  fy  paasinff  an  Act  extending  its  own  duration 
for  twenty  yean.  When  Parliament  is  dissolved,  or  the 
period  for  which  a  member  is  elected  expires,  the  delegated 
ahan  in  the  sovereignty  reverts  to  the  delegating  body,  so 
ftiT  at  least  as  regards  the  choice  of  new  representatives. 

If  the  commons,  instead  of  delegating  their  powers  in 
the  second  of  the  above-mentioned  modes,  had  delegated 
them  labject  to  a  trust,  that  trust  would  have  imposed 
upon  the  representative  body  either  a  legal  or  a  moral 
oUigmtion.  That  is  to  say,  the  trust  would  be  enforced 
•itoer  by  legal  or  by  merely  moral  sanctions.  The  repre- 
•eatatiTe  body  woulcl  be  bound  by  a  positive  law  or  laws : 
or  meoralT  \rj  a  fear  that  it  may  ofiend  the  bulk  of  the 
commumty,  m  case  it  shall  break  the  engagement  which  it 
has  contracted  with  the  electoral. 

This  last  is  really  the  position  occupied  by  the  members 
of  the  conmions*  house.  Adopting  the  language  of  most  of 
the  writers  who  have  treated  of  the  British  Constitution,  I 
have  supposed  that  the  present  narliament,  or  the  parliament 
for  the  tmie  being,  is  possessed  of  the  sovereignty.  But, 
speaking  accurately,  the  members  of  the  commons*  house 
are  merely  trustees  for  the  body  by  which  thev  are  elected 
and  appointed :  and,  consequently,  the  sovereignty  alwavs 
resides  in  the  king  and  the  peers,  with  the  electoral  bojy 
of  the  commonsy  The  supposition  that  the  powers  of  the 
commons  are  delegated  aosolutely  to  the  members  of  the 
commons*  house  probably  arose  from  the  following  causes. 
1.  The  trust  imposed  by  the  electoral  body  upon  the  body 
representing  them  in  parliament,  is  tacit  nither  than  express : 
consequently  the  trust  is  general  and  vague.  The  represen- 
tatives are  merely  bound,  generally  and  vaguely,  to  abstain 
from  any  such  exercise  of  the  delegated  sovereign  powers 
as  woul^  tend  to  defeat  t^  purposes  for  which  tney  are 
elected  and  appointed.  2.  The  trust  is  simply  enforced  by 
moral  sanctions.  (  In  other  words,  that  portion  of  constitu- 
tional law  which  regards  the  duties  ot  the  representative 
towards  the  electonS  body,  is  positive  morality  merely. 

From  the  exercise  of  sovereign  powers  by  the  sovereign 
directly,  and  also  by  the  sovereign  through  political  subor- 
dinates or  delegates,  I  pass  to  the  distinction  of  sovereign, 
and  other  political  powers,  into  such  as  are  legiflatice,  and 
such  as  are  executive  or  adminiitrative. 

It  seems  to  be  supposed  by  manv  writers,  that  legislative  ^^^^ 

political  powers  and  executive  political  powers  may  be  dis-   ",«  nr  a<i- 
tinguished  with  an  approach  at  least  to  precision :  and  that  in  *-'''^"^'* 
ereiT  society  whose  government  is  a  government  of  a  number, 
the  IsgislatiTe  sovereign  powers  and  the  executive  sovereign 
powers  belong  to  distmct  parties.    According,  for  example, 
to  8^  William  Blackstone,  the  legislatiTS  sovereign  powers 
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Part  I.     reside  in  the  parliament :  that  is  to  say,  in  the  tripartite 

§  1.         sovereigrn  body  formed  by  the  king,  tlie  membera  of  the 

^^ — < — ^   house  of  lords,  and  the  members  of  die  house  of  commons. 

But,  according:  to  the  same  writer,  the  executive  Boyerugn 

powers  reside  in  the  king  alone. 

Now,  on  a  moment's  consideration  it  will  appear  that  the 
distinction  is  not  precise.  So  fiar  as  political  powers  can  be 
described  by  the  words  UguiaUoe  and  executive  in  any 
determinate  meaning,  that  meaning  must  be  this.  Legisla- 
tive powers  are  powers  of  establishing  laws,  and  issuing 
oUier  commands ;  administrative  powers  are  powers  of  bA" 
ministering  or  carrying  into'  o]>eration  laws  or  other 
commands  already  established  or  issued.  If  this  be  the 
meaning  of  the  words,  they  cannot  accurately  describe  two 
opposed  dasses  of  sovereign  powers.  For  a  great  part  of 
the  adminitiratian  of  existing  law  consists  in  makkig  Unce, 
For  instance,  the  decree  of  a  Court  of  Justice  is  in  many  eases 
a  lawprcper,  laving  down  a  rule,  or  prescribing  to  the  partiea 
a  coune  ofcanmut.  And  iheju^rment  of  a  C&urt  of  Justioe 
in  a  particular  case,  so  fiur  as  tne  Court  (exercising  delegated 
powers  of  sovereignty)  thereby  intimate  that  they  will  in 
future  adhere  to  the  precedent  established  by  the  case,  is 
a  law  just  as  much  as  on  Act  of  Parliament  is  a  law.  Rules 
of  procedure,  too,  laid  down  for  the  guidance  of  Courts  of 
Justice  (whether  made  by  the  Courts  themselves  or  by 
Parliament)  are  at  once  laws,  and  means  of  administering 
laws. 

That  the  legislative  sovereign  powers  and  the  executive 
sovereign  powers  belong,  in  any  society,  to  distinct  parties, 
is  a  supposition  easily  shown  to  be  fi^se  by  the  following, 
amongst  other,  examples.  1.  The  power  of  making  laws 
subsidiary  to  the  execution  of  other  laws  is  seldom  confined 
exclusively  either  to  what  is  commonly  called  the  legislative, 
or  to  what  is  called  the  administrative  branch  of  govern- 
ment. Whether,  therefore,  this  function  be  deemed  legis- 
lative or  administrative,  the  fallacv  of  the  supposition  in 
question  is  equally  apparent.  2.  In  almost  every  society, 
judicial  powers  commonly  esteemed  executive  or  admini- 
strative, are  exercised  directly  by  the  supreme  legislature. 
The  Roman  emperors  or  princee  issued  not  only  edictal 
constitutions,  but  decretes  or  judgments.  In  liberd  repuhUcd, 
or  before  the  virtual  dissolution  of  the  free  or  popular 
government,  the  sovereign  Roman  people,  then  the  su]^reme 
legislature,  was  a  High  Court  of  Justice  for  the  trial  of 
cnminal  causes.  In  this  country  the  powers  of  sujpreme 
judicature  inhering  in  the  modem  parliament  consistmg  of 
the  king  and  the  upper  and  lower  houses  have,  I  believe, 
never  been  brought  into  exercise ;  for  in  making  the  ex  pott 
facto  statutes  called  Acts  of  attainder,  parliament  is  not 
properly  a  Court  of  Justice.    But  the  ancient  pexliament| 
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fanned  by  the  kinff  and  the  barons,  of  which  the  modem  is       Lbct. 
the  offspring,  was  the  ultimate  court  of  appeal  as  well  as  the        VI. 

ioyereign  legislature.    The  Scottish  parbament  retained  its    ''- — » ' 

character  as  an  ori^nal  court  of  jurisdiction  until  a  com- 
paimtively  late  pericKL*  and  retained  its  character  as  a  court 
of  ultimate  appeal  (although  not  without  controyersy)  t 
im  to  the  Union  of  the  Kingdoms  in  1707.  To  the  present 
tune,  important  executive  or  administrative  powers  have 
been  exmiaed  by  each  of  the  houses,  in  whom  is  vested, 
conjointly  with  royalty,  the  greatest  pej*t,  if  not  the  whole, 
of  the  sovereign  powers.  The  Uouse  of  Lords  exercise  juris- 
diction as  the  ultimate  court  of  appeal  (although  by  the 
Supeme  Court  of  Judicature  Act  of  1873  a  term  has  been 
assigned  to  its  functions  as  an  English  Court  of  Appeal) ; 
and  until  the  Parliamentary  Selections  Act,  1808,  by  which 
the  power  of  trying  the  validity  of  an  election  was  com- 
mitted to  subordinate  judges,  that  judicial  power  was 
exercised  by  the  lower  nouse  through  a  committee  of  its 
members.  3.  The  sovereign  administering  the  law  through 
subordinate  courts  of  justice  is  the  author  of  that  measureless 
system  of  judge-made  law  or  rules  of  law  made  judiciaUv, 
which  has  been  established  by  those  subordinate  tribunals 
as  directly  exercising  their  judicial  functions.  In  this 
country,  where  the  rules  of  judge-made  law  hold  a  place  of 
almost  paramount  importance  in  our  legal  Bvstem,  it  can 
hardly  be  said  that  ParliamcDt  (the  so-called  legislature)  is 
the  author  of  those  rules.  It  may,  indeed,  be  said,  that 
Parliament  bv  not  interfering  penuits  tliem  to  bo  made,  and, 
by  not  repealing  them  by  statute,  penuits  them  to  exist. 
liiit,  in  tnith,  Parliament  has  no  effective  power  of  prevent- 
ing their  being  luade,  aud  to  alter  them  is  a  task  which 
often  baffles  the  patience  and  skill  of  those  who  can  best 
command  parliamentarN'  support,  t 

*T5f  all  the  larger  divisions  of  political  power,  that  into 


*  At  all  ev«mts  do  lute  ra  the  insHtution  of  *  the  Semion*  by 
Jsme^  I^  in  WIU. 

t  The  proceM  waa  calh'd  *  protestation  for  remeid  of  law,*  and 
furma  a  curioaa  epiAode  in  the  history  of  the  Scottinh  Bar.  An  ac- 
roant  of  it  will  be  found  in  un  a<idn<^H  on  the  Historical  Study  of  the 
I^w  del!vere<l  to  the  .Juridical  S(tcietv  of  Edinburgh,  in  18<>.S^bv  the 
Rif;ht  Hon.  .Tohn  Inglis,  then  L<trd  .fu^iticc-Clcrk.  (Blackwood  and 
Sonn,  E«linburgh  and  London,  lH4>a.) 

X  Au!<tin  instances  an  li';:i>lntive  iM)Avcm  exerciMed  by  the  kiuf; 
and  not  by  parliament,  the  power  of  making  articles  of  war,  and  the 
power  exerriAHl  through  Hu)M)rdinate  Jutlji^es  of  making  nilc.i  of 
pnicjfdure.  But  theae  are,  at  all  events  in  the  present  day,  not  sove- 
reign powers  exercised  indejwndently  of  Parliament,  but  powera  of 
legislation  formally  delegated  by  Parliament,  viz.,  by  the  annual 
Mntiny  Act,  and  by  the  various  atatutca  relating  to  Proeedure.  Of  a 
rimilar  natvre  are  vsrioaa  Orders  in  Council,  &c.,  &c.,  ipadc  under 
aathoritj  of  Tarioni  Acta  of  Parliament. — K.  C. 
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iupreme  and  iubordinate  is  perhaps  the  only  precise  onoy  and 
is  possibly  sometimes  the  one  really  nresent  to  die  minda  of 
those  who  speak  of  the  distinction  oetween  UaiktaiiM  and 
extctUive  powers  as  if  it  were  a  pecise  ^Tisk^  Aqw^mm 
political  powers  are  those,  infimte  in  numEir  and  kindy 
which,  partly  brought  into  exercise  and  partly  Ijing  dormasti 
belong  to  a  soy  ereign  or  state ;  suhordmate  political  powen 
are  those  which  are  delegated  to  political  su bordinatee,  being 
either  persons  merely  subordinate  or  persons  who  are  them- 
selyes  immediate  purtidj^ts  in  the  supreme  powers. 

Theip  were  formerly  in  Europe  many  of  the  eommunitiet 
or  goyemments  which  are  styled  by  writers  on  poaitiTa 
international  law  hdlf-mnfereign  ttatea.  In  cocsequenoe  of 
the  mighty  changes  wrought  by  the  French  Beyolntion, 
such  communities  or  goyemments  haye  wholly  or  nearly 
disappeared ;  and  they  are  here  adyerted  to  not  so  much  for 
their  intrinsic  imnortance  as  because  the  ej^ithet  Aaj^ 
iovermffn  obscures  we  essence  of  soyereignty  and  independent 
politioil  society,  by  suggesting  the  notion  that  these  goyem- 
ments are  at  once  soyereign  and  subject. 

Accordinfif  to  writers  on  positive  international  law,  a 
government  naif  or  imperfectly  sovereigru  has  most  of  the 
political  and  sovereign  powers  which  belong  to  a  supreme 
government,  and  in  particular  in  regard  to  its  foreign 
alliances  and  the  making  war  or  peace.  But,  notwithstand- 
ing this,  the  government,  or  a  member  of  the  government 
of  another  political  society,  has  political  power  over  it. 
For  example :  In  the  Germanico-Roman  Empire,  the  German 
povemments  holding  of  the  empire  in  capite  were  deemed 
imperfectly  sovereign  in  regard  to  that  general  government 
which  consisted  of  the  I^mperor  and  themselves  as  forming 
the  Imperial  Diet.  For,  although  in  their  foreign  relations 
thev  were  independent  or  nearly  so,  they  were  bound  (in 
reality  or  show)  by  laws  of  that  general  government ;  and 
the  political  commimities  in  which  they  were  half-supreme 
were  subject  to  the  appellate  jurisdiction  of  the  imperial 
tribunals. 

/tfew  every  government  which  is  deemed  imperfectly 
supreme  will  1i)e  found  on  analysis  to  be,  in  relation  to  the 
government  to  which  it  is  deemed  to  be  half  subject,  in 
one  or  another  of  the  following  predicaments.  It  is  either, 
Ist, wholly  subject;  or,  2ndly,  perfectly  independent;  or, 
3rdly,  in  Us  own  community  it  is  jointly  sovereign  with 
the  other,  and  is  therefore  a  constituent  member  of  a 
government  supreme  and  independent. 

A  government  is  in  relation  to  another  in  the  first  of 
those  three  predicaments,  when  the  political  powers  of 
the  one  government  are  exercised  entirely  and  haoitually  at 
the  pleasure  and  bidding  of  the  other.  For  instance, 
the  various  so-called  independent  princes  in'^dii^  fiom 
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Gape  Oomorin  to  the  Himalayas,  from  the  Bay  of  Bengal 
to  the  Ehyber  Paas,  are  in  this  position  in  relation  to  uie 
fidtiah  gOTemment  of  India.  The  power  which  they 
exeraae  over  the  people  in  their  respective  territories  is 
held  Tirtnally  by  the  will  of  the  Sirkar — the  acknowledged 
pnmoimt  authority  of  the  British  government — ^and  mej 
nafaitually  obe]^  the  commands  of  that  government  conveyed 
throogh  the  British  Superintendent  or  Resident.  An  instance 
of  A  government  standing  in  relation  to  another  in  the 
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sovereign' 

feudal  connection  witti  the  German  empin^.  t^otentially 
and  in  practice  he  was  thoroughly  independent  of  the 
imperial  government.  Being  in  the  habit  of  thrashing  its 
annies,  he  was  not  in  a  habit  of  submission  to  his  seeming 
feudal  superior.  Instances  of  governments  standing  to 
another  in  the  third  predicament  are  furnished  by  the 
domestic  governments  of  the  communities  now  united  under 
the  leadership  pf  the  King  of  Prussia  as  Emperor  of  Qermany, 
and  by  those  British  Colonies  which  possess  independent 
legislature^  in  their  respective  relations  to  the  Lnperial 
Government. 

For  the  reasons  above  given,  I  believe  that  no  govern- 
ment is  sovereign  and  subject  at  once :  nor  can  be  properly 
styled  half  or  imperfectly  supreme.* 

It  frequenUy  happens  that  one  government,  political  and 
sovereign,  arises  from  a  federal  union  of  several  political  go- 
vernments. By  some  of  the  writers  on  positive  international 
law,  such  a  sovereign  provernment  is  styled  a  composite  state. 
It  would  be  more  uptly,  as  well  as  more  popularly,  styled  a 
supreme  federal  government.  It  also  Irequently  happens 
that  several  independent  })olitical  societies  ore  compacted 
by  a  permanent  alliance.     By  Homo  of  these  writers  the 

*  The  A^plicAtion  of  the  einthet  half-tovtrtign  is  capricious.  For 
example :  No  one  has  applieu  the  term  to  those  communities  where- 
in the  Roman  Catholic  ia  the  prevalent  and  established  religion,  and 
where  lefrislative  and  jadicial  powers  are  exercised  by  the  l*ope.  It 
seems  to  be  supposed  by  the  writers  in  question,  tliat  in  every  such 
political  community,  either  those  powers  are  merely  exercised  by 
f  he  authority  of  the  domestic  government,  or  the  domestic  govern- 
ment and  the  Pope  are  jointly  sovereign.  On  the  former  of  those 
sappoaitions  the  domestic  government  is  perfectly  sovereign;  on  the 
latter  the  domestic  government  is  a  constituent  member  of  a  govern- 
ment supreme  and  independent.  Acconling,  indeeil,  to  some  of  such 
writers,  although  those  powerx  are  not  exercised  by  the  permission 
or  authority  of  the  domestic  government,  vet  if  the*  exercise  l>e  con- 
Ancd  to  matters  strictly  ecclesiastical,  the  sovereignty  of  the  do- 
mestic government  is  not  impaired.  But  those  ]>owers,  whether  ia 
mattcn  ecclesiastical  or  not,  are  still  legislative  and  judicial  powers. 
And  bow  is  it  poadble  to  distinguish  matters  which  are  strictly 
aederiaetkal  from  those  which  are  not? 
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Tabt  I.  aeyenl  societies  or  goyemments  so  compacted  an  a^ied  m 
f  1^  syttem  of  confederated  statea.  Bat  they  might  he  mova 
'  '  '  aptiy  styled  a  permanent  confederacy  if  wpreme  pwen^ 
mente, 

I  adyert  to  the  nature  of  a  so-called  compoeite  state, 
and  to  that  of  a  system  of  confederated  states,  1st,  in  order 
to  show  that  the  fonner  of  these  objects  is  no  exoeption 
to  the  rule  that  in  an  independent  political '  sodety  the 
sovereign  is  either  one  indiyidual  or  one  body  of  indiyiauiJa ; 
and,  2lidly,  in  order  to  obviate  the  confusion  wMoh  la  apt 
to  arise  from  the  fallacious  resemblance  which  exists  between 
these  widely-different  objects. 

1.  In  the  case  of  a  so-ca]led(composite  state  or  sapieme 
federal  government  it  will  easily  be  seen  that  the  common 
orgeneial  government  is  not  sovereign  or  supreme  j  and 
also  that  no  one  of  the  several  governments  is  sovereign  or 
8uprenie\  even  in  the  general  society  of  which  it  is  the 
immediate  chief.  For  if  the  general  government  were 
supreme,  each  of  the  several  governments  considoed  in 
that  character  would  be  purely  subordinate.  And  if  the 
several  governments  were  severally  sovereign,  they  wonld 
not  be  members  of  a  composite  state,  although,  as  I  shall 
show  presently,  they  would  form  a  system  of  confederated 
states. 

The  sovereignty  of  each  of  the  united  societies,  and 
also  of  the  larger  society,  arising  from  the  union  of  all  in  fact, 
resides  in  the  united  governments  as  forming  one  aggregate 
body ;  that  is  to  say,  as  signiMng  their  joint  pleasure  or  the 
joint  pleasure  of  a  majority  oi  their  number  agreeably  to  the 
form  determined  by  the  federal  compact.  By  that  aggregate 
body  the  powers  of  the  general  government  were  conferred 
and  determined;  and  by  that  aggregate  body  its  powers 
may  be  revoked,  abridged,  or  enlarged.  By  the  same 
aggregate  body,  also,  the  powers  of  the  several  governments 
forming  its  constituent  members  are  conferred,  and  may 
be  revoked,  abridged,  or  enlarged.  For  the  powers  of  the 
general  government  are  so  many  powers  subtracted  from 
the  powers  of  the  several  governments;  and,  therefore, 
when  that  is  determined  these  are  doducible  hf  necessary 
inference. 

To  illustrate  the  nature  of  a  supreme  federal  government, 
I  will  add  the  following  remark.  Neither  the  immediate 
tribunals  of  the  conmion  or  general  government,  nor  the 
immediate  tribunals  of  the  several  or  domestic  governments, 
are  bound  or  empowered  to  execute  cveqji  conmoiand 
that  the  general  government  may  issue.  /The  political 
powers  of  the  common  or  general  government  are  merely 
those  portions  of  their  several  sovereignties  which  the 
several  governments,  as  parties  to  the  federal  compact,  have 
relinquished  and  confened  upon_it^    The  competence  of 
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tha  genenl  govemmexit  to  make  laws  and  to  issue  other       Lkct. 
eommaiids  may  and  ouffht  to  be  examined  by  its  own        VI« 
immediate  tribunalB,  and  also  by  the  domestic  tribunals  '       ' 

of  the  sereral  governments.  And  if,  in  making  a  law  or 
jatoiiiff  A  command,  the  general  government  exceed  the 
limited,  powers  which  it  drives  from  the  federal  compact, 
hoth  the  tribunals  of  the  general  government  and  01  the 
•erenl  goremments  are  empowereijLimd  bound  to  disobey. 

The  supreme  government  of  the    United    States    of 

AmerinWrees  (I  nelieve)  with  the  foregoing  general  de- 

^scription  of  a  supreme  federal  government,    i  believe  thar 

•    the  common  government,  or  the  government  consisting  of 

fthe  Congress  and  the  President  of  the  United  States,  is' 
merely  a  subject  minister  of  the  united  states*  governments^ 
^  I  belieA*e  that  no  one  of  the  latter  is  properly  soverei^  or* 
sapieme,  even  in  the  state  or  political  society  of  whiclLJt 
is  the  immediate  chief.  And,  lastly,  I  beueve  thatkhe 
sovereignty  of  each  of  the  states,  and  also  of  the  larger 
state  arising  from  the  federal  union,  resides  in  the  states* 
govemmenis  m  formina  one  aggregate  body :  meaning  by  a 
eMtt%  govemmenty  not  its  ordinary  legislaturcj  hut  the  body 
of  its  citizens  which  appoints  its  ordinary  leginlatttrej  and 
which  {the  union  apart)  m  properly  sovereign  thereinA  If  the 
several  immediate  chiefs  of  tne  several  united  states  were 
respectively  single  individuals,  or  were  respectively  narrow 
oligarchies,  fi^  soverci^ty  of  each  of  the  states,  and  also 
of  the  larser  state  arising  from  the  federal  union,  would 
reside  in  those  several  individuals,  or  would  reside  in  those 
several  oligarchies,  as  forming  a  collective  ivhole,*  / 

2.  A  system  of  confederated  states  is  broadly  ^tinguished 
from  a  composite  state  or  «M/>r<'m«  federal  government  by 
the  following  essential  difference.  In  the  case  of  a  compo- 
site state,  the  several  united  societies  form  one  independent 
society  or  are  severally  subject  to  one  sovereign  body.  In 
the  case  of  a  system  of  confederated  states,  each  of  the 
several  societio?  is  an  independent  political  society]  and  each 
of  their  several  governments  is  properly  sovereign  or 
supreme.  Although  the  aggn^gute  of  the  several  govern- 
ments was  the  framer  of  the  federal  compact  and  may 
subsequently  pass  resolutions  concerning  the  entire  con- 
federacy, neither  the  \vn\.>  of  that  compact  nor  such 
subsequent  resolutions  aiv  culorced  in  any  of  the  societies 
by  the  authority  of  that  aggregate  body.'  They  owe  their 

r"^  It  will  be  recollected  that  the  lectures  (fh)in  which  the  above 
CMuragraph  is  tranitcribed  entire)  were  delivered  in  18.'iO~1832,  lonff 
oefore  the  war  of  lSG(y-4jit  the  result  of  which  was  to  give  a  new  and 
very  CQOcliuive  demonstration  of  thcsovercifcnty  of  the  Union,  which 
»  here  maintained  by  Austin  to  have  been  the  intention  of  the 
fbanden,  on  a  true  construction  of  the  written  (Constitution  fhimed  by 
deputiw  from  the  several  staten  in  1 7>^7. — IS.  C    , 
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legal  effect)  in  an^ne  of  those  serenl  sodetiet,  to  Iswt 
ami  other  commands  which  the  government  of  thit  ■ooiety 
makes  or  fashions  upon  them,  and  which  of  iti  own 
authority  it  addresses  to  its  own  subjects.  fjOTahorti  a 
system  of  confederated  states  cannot  oe  distingHiriwd  bj 
any  definite  mark  from  a  number  of  independent  gorcm- 
ments  connected  bjr  an  ordinaiy  alliance.  All  that  out  be 
said  is,  that  the  compact  is  intended  to  be  pennanenty  and 
that  the  ends  and  purposes  of  the  compact  an  mon 
numerous  and  compli^ted  than  those  of  a  sim]^  aHianiJ 

I  believe  thattneAierman  ^urn^or  Clonfedenition|W]Sui 
succeeded  to  the  ancient  Empire,  was  merely  a  ifnam  of 
confederated  states ;  that  the  Diet  of  that  period  was  UMrely 
an  assembly  of  ambassadors  from  several  confederated  but 
severally  independent  ffovemments ;  and  that  the  reeolutionB 
of  the  Diet  were  merely  articles  of  agreement  spontaneonsTy 
adopted  by  each  of  the  confederated  gpovenunents,  anSl 
which  owed  their  legal  effect  in  anv  one  of  the  several  com- 
pacted societies  merely  to  laws  and  commands  ftshioned  on 
them  by  its  own  domestic  soverdgn.  The  Diet,  as  suchy 
never  reallv  possessed  any  power  of  enfordng  xta  own 
decrees.  What  was  caUed  fedfval  execution  took  place 
merely  when  Prussia  or  Austria,  or  both,  with  such  of  the 
smaller  states  as  chose  or  were  influenced  by  fear  or  example 
of  the  stronger  power,  found  it  convenient  to  unite  and 
enforce  a  command  in  conformity  with  the  resolution  of 
the  Diet. 

The  nature  of  the  Bund  is  strongly  illustrated  by  th(h 
events  which  preceded  its  breaking  up  in  18C6.  The  sub- 
sequent development  of  the  North  German  Confederation 
and  its  transformation  by  the  course  of  events  into  a  com- 
posite state,  under  the  leadership  of  the  King  of  Prussia 
(with  the  title  of  the  Emperor  of  Germany),  are  matters 
fresh  in  the  recollection  of  everyone,  and  further  illustrate 
the  broad  diilerence  between  the  two  classes  of  objects  here 
considered. 

The  Swiss  Confederation  may  probably  be  classed  as'? 
system  of  confederated  states.  The  criterion  always  is, 
whether  the  federal  government  enforce  their  own  resolu- 
tions, in  which  case  the  aggregate  body  is  sovereign ;  or 
whether  those  resolutions  are  only  carried  out  by  command 
\  issued  and  enforced  at  the  will  and  by  the  power  of  the 
several  govemmentsyin  which  case  there  is  merely  a  con- 
federacy (more  or  "less  permanent)  of  supreme  governments. 
For  the  purpose  of  national  defence,  doubtless  the  Swiss 
confederacy  is  veiy  close  and  likely  to  be  lasting.  But  its 
permanence  seems  rather  to  depend  on  the  unanimity  of 
the  several  govemments^in  regard  to  that  object  than  on 
any  recognised  power  in  the  general  government  to  coerce 
any  single  community.    This  instance,  however,  is  one  that 
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Qliutifttee'the  diifienlty  of  drawing  a  precise  line  of  demar-       Lbot. 
cation  lietweenithe  two  classes  of  objects.  VL 


iVom  the  Tarions  possible  forms  of  supreme  goyemment, 
I  proceed  to  the  limits,  real  and  imaginary,  of  sovereign 
power. 

The  essential  difference  of  a  positive  law  may  be  put 
thus : — It  is  set  directly  or  circiutously  by  a  monarch  or 
torereign  member  to  a  member  or  memliers  of  the  indepen- 
dent political  society  wherein  that  person  or  body  is 
sovereign  or  supreme. 

It  follows  that  ^e  power  of  a  monarch  properly  so 
called,  or  the  power  of  a  sovereign  number  in  its  collegiate 
and  sovereign  capacity,  is  incanable  of  Ugai  limitation.  For 
a  monarch  or  soverei^  number  bound  by  a  legal  duty 
would  be  subject  to  a  hucher  or  superior  sovereign:— contrary 
to  the  hypothesis  involved  in  tne  definition  of  the  terms' 
monarch  and  sovereign  numbjgr/ 

And  every  political  society  must  have  a  sovereign  ^one 
or  a  number)  freed  from  legal  restraints.  For  if  the  society 
is  subject  to  a  person  or  body  not  freed  from  legal  restraints, 
that  person  or  oody  must  be  subject  to  another  person  or 
body,  and  so  on  in  a  series  of  human  authorities,  which 
must  terminate,  and  must  therefore  terminate  in  a  person  or 
body  who  t>  freed  from  legal  restraint,  and  is  sovereign. 

Monarch 8  and  sovereign  bodies  have  attempted  to  oblige 
themselves  or  to  oblige  the  successors  to  their  sovereign 
powers.  But,  in  spite  of  such  attempts,  the  position  tnat 
sovereign  power  is  incapable  of  legal  limitations  holds 
without  exception. 

The  author  of  a  law  of  the  kind,  or  any  of  the  sovereign 
successors  to  that  immediate  author,  may  abrogate  the  law 
at  pleasure.  And  if  the  law  be  nut  abrogated,  the  sovereign, 
for  the  time  being,  is  not  constrained  to  obser\'e  it  by  any 
leffal  sanction.  If  he  were,  he  would  be  in  a  state  of 
subjection — contra  hi/pothesrn. 

As  regards  the  author  of  a  law  purporting  to  oblige  the  so- 
vereign, such  a  law  is  merely  a  law  by  a  metaphor,  being  only 
a  principle  assumed  for  the  guidance  of  his  own  conduct.  As 
regardshis  successors,  it  amounts  at  most  to  a  rule  of  positive 
morality,  the  quasi  sanction  being  the  opinion  of  those  who 
revere  the  memory  of  the  author,  or  admire  ('rightly  or 
wrongly^  the  principle  of  the  so-called  law.  It  that  is  a 
good  pnnciple,  its  violation  by  the  sovereign  may  be  not 
only  a  breacn  of  positive  morality,  but  a  sin ;  it  cannot  be 
a  Iveach  of  legal  duty. 

For  axample:  T'he  sovereign  Roman  people  solemnly 
voted  or  resolved  that  they  would  never  ])ass  or  even  take 
into  consideration  what  I  will  venture  to  denominate  a  bill 
tf  paiw  and  penalties.    This  solemn  resolution  or  vote  was 
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paaaed  with  the  forms  of  legialatioiiy  and  was  ixuaartod  in 
the  Twelve  Tables  in  the  foUowiiig  impemtiYe  toms: — 
jnivUegia  ne  irroganto.  But  althouffh  the  reeolntion  or  Tota 
was  ]^araed  with  the  fonna  of  legislation,  it  acazoely  waa  a 
law  in  the  proper  acceptation  of  the  term,  and  oertaiiilj 
was  not  a  law  simply  or  strictly  so  called.  jBy  that  zeaolii- 
tion  or  vote,  the  soyereign  people  adopted^  ana  commeinded 
to  th^  successors  in  the  sovereignty ,  an  ethical  principle  or 
majdm  which  (admirable  as  it  uj  could  not  legally  Innd 
the  then  present  or  any  future  sovereign.  If  the  suprame 
government  for  the  time  being  had  afterwards  passed  a  law 
or  command  infringing  on  the  principle,  the  Roman  tribonala 
could  not  have  treated  such  a  law  or  command  aa  not 
li^gally  binding. 

Again :  By  the  authors  of  the  Union  between  England 
and  Jutland  an  attempt  was  made  to  oblige  the  legisbture 
which,  in  consequence  of  that  union,  is  sovereign  in  both 
countries.  It  is  declared  in  the  Artides  and  Act  of  Union, 
that  the  preservation  of  the  Church  of  England  and  of  the 
Kirk  of  Scotland  is  a  fundamental  condition  of  the  union. 
Now,  so  lonff  as  the  bulk  of  either  nation  shsU  x<B^ud  its 
established  church  with  love  and  respect,  the  abobtion  of 
that  church  by  the  British  Parliament  woidd  be  an  immoral 
act,  for  it  would  yiolate  the  positive  morality  which  obtains 
with  the  bulk  of  the  nation  affected  by  the  change.  Sup- 
posing the  abolition  to  conflict  with  the  law  of  Gk>d,  either 
as  revealed  or  commended  by  general  utility,  the  act  would  be 
a  sin.  But  assumingr,  what  will  scarcely  1^  denied,  that  the 
parliament  for  the  time  being  is  sovereign  both  in  England 
and  Scotland,  no  man.  talkinpr  with  a  meaning,  would  call 
a  parliamentary  abolition  of  either  or  both  of  the  churches 
an  illegal  act.  The  condition  which  affects  to  confer 
immortality  upon  those  ecclesiastical  institutions  is  not  a 
positive  law,  but  is  counsel  or  advice  offered  by  the  authors 
of  the  union  to  future  supreme  legislatures. 

By  the  topic  lastly  above  discussed,  I  am  led  to  con- 
sider the  meanings  of  the  epithet  unconsfitutionalj  as  applied 
to  conduct  of  a  monarch,  or  to  conduct  of  a  sovereign 
number  in  its  collegiate  and  sovereign  capacity.  Tma 
epithet  as  thus  applied,  and  as  opposed  to  the  epithet  itiegal, 
is  sometimes  usea  with  a  more  general  and  vague,  and  some- 
times with  a  more  special  and  definite  meaning.  I  will 
beginjorith  the  former. 

l/ln  almost  eveiy  independent  political  socnety,  there 
are  principles  or  maxims  expressly  adopted  or  tacitlj  accepted 
by  the  sovereign,  and  which  tne  sovereign  habitually  ob- 
t series.  The  cause  of  this  obeervance  commonly  lies  in  the 
regafS*  which  is  entertained  for  those  principles  or  maxims 
by  the  bulk  or  most  influential  part  of  tne  community ;  or  it 
may  be  that  those  principles  or  maxims  have  been  adopted 
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fiom  a  peroeptioii  of  utility  or  from  a  belief  of  their  con- 
formity to  the  Divine  will,  or  lastly  they  may  have  had  an 
origin  whidi  affords  no  valid  reason  for  their  continuancerA 
law  ia  said  to  be  uncaiutitiUional  in  the  more  general  sense 
if  it  conflicts  with  these  principles  or  maxima^  For  example : 
The  ex  ptrnt  facto  statutes  whicn  are  styled  Acts  of  Attainder , 
may  be  called  unconstitutional^  though  they  cannot  be  called 
iiisfal.  For  they  conflict  with  a  principle  of  legislation 
which  parliament  has  halntually  observed;  and  which  is  re- 
garded with  approbation  by  the  bulk  of  the  British  com- 
munity. 

In  short,  when  an  act  of  a  sovereigii  is  styled  unconsti^ 
tutional  in  that^more  general  sense  oi  the  word,  what  is 
meant  is,  I  believe,  this :  That  the  act  is  inconsistent  with 
some  given  principle  or  maxim :  that  the  given  supreme 
government  drs  expressly  adopted  the  principle,  or,  at  least, 
has  habitually  obser\'ed  it,  ana  that  the  principle  is  conform- 
able to  the  general  opinion  and  sentiments  of  the  community 
which  are  shocked  by  the  act  in  question :  or  that  the 
principle  is  useful  and  the  act  pernicious :  or  that  the 
principle  is  approved  and  the  act  disliked  bv  the  speaker, 
without  any  reason  of  which  he  can  jrive  an  account. 

*J.  Tlu.»  epithet  vnconstitidional  as  aj)i)lie(l  to  conduct  of 
a  sovereijrn,  and  as  used  with  the  nieanin<r  which  is  more 
special  and  definite,  imports  that  the  conduct  in  question 
conflicts  with  cwutf if uf tonal  law. 

By  the  expression  const-it utional  lair^  I  here  mean  the 
positive  morabty,  or  the  compound  of  positive  morality  and 
positive  law,  which  determines  the  character  of  the  person, 
or  the  respective  characters  of  the  persons,  in  whom,  for  the 
time  being,  the  sovereignty  shall  reside  :  and  which,  more- 
over, supposing  the  government  in  question  an  aristocracy  or 
government  of  a  number,  determines  the  mode  wherein  the 
sovereign  powers  shall  be  shared  by  the  constituent  members 
of  the  sovereign  number  or  body. 

Now,  «(^inst  a  monarch  properly  so  caUed,  or  against  a 
sovereign  body  in  its  collegiate  and  sovereign  capacity,  con- 
stitutional law,  whether  expressly  adopted  ny  the  sovereign 
or  his  predecessors  or  not,  is  positive  morality  merely/ 
though,  as  I  shall  show  hereafter,  it  may  amount  to  positive 
law,  or  may  be  enforced  by  legal  sanctions,  against  the 
members  of  the  body  considered  severally.  /CeBsequantlyy  < 
although  an  act  of  the  sovereign  which  violates  constitu- 
tional law,  may  be  styled  with  propriety  unconstitutional^ 
it  is  not  an  infringement  of  law  simply  ana  strictly  so  called, 
and  cannot  be  styled  with  propriety  tllfg(d. 

For  example :  From  the  ministry  of  uardinal  Richelieu 
down  to  the  great  Revolution,  the  king  for  the  time  being 
was  virtually  sovereign  in  France.  But,  in  the  same  country, 
aad  during  the  same  period,  a  traditional  maxim  cherished 
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Part  I.     ^  the  oourts  of  justice,  and  rooted  in  the  >fleetioM  of  tha 
§  ].        Imlk  of  tiie  people,  detennined  the  euceeeuon  to  the  llizoiw 

' ' '   apeeablj  to  the  canon  of  inheritance  which  was  namad 

the  Sahc  Uw.  Now,  in  case  an  actual  long,  hy  a  loval 
ordinance  or  law,  had  attempted  to  divert  the  thnna  to  hia 
onlj  daughter  and  child,  that  royal  ordinance  or  law  miglit 
haye  been  styled  with  perfect  propriety  an  tmopfiitdiilibiial 
act.  But  iUegal  it  could  not  have  been  called :  for,  inaa- 
much  as  the  actual  king  was  virtually  sovereign,  he  waa 
inevitably  independent  of  legal  obligation. 

Again:  An  Act  of  the  Ritish  parliament  vesting  the  eo" 
vereignty  in  the  king^  or  vesting  the  sovereignty  in  the  king 
and  the  upper  or  lower  house,  would  essentiilly  alter  tiie 
structure  01  our  present  supreme  govemment,  and  might 
therefore  be  stylea  with  propriety  an  tuieomf  k^m^ummt/  law. 
But  to  call  it  uUgal  were  absurd :  for  if  the  parliament  foa 
the  time  being  be  sovereign  in  the  United  Kingdom,  it  is 
the  author,  dircctly  or  circuitously,  of  all  our  positive  law, 
and  exclusively  sets  us  the  measure  of  leg^  justice  and 
injustice.* 
r  When  I  affirm  that  the  power  of  a  soverogn  is  incapable 
of  legal  limitation,  I  always  mean  by  a  '  sovereign,'  a  mon- 
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I  •  It  is  uffirmcd  by  Ilobbcs,  in  his  maflterly  treatises  on  (jovem- 
j  ment,  that  *uo  law  can  be  unjust:'  which  proposition  has  been 
deemed  by  many  an  immoral  or  pernicious  paradox.  If  we  look  at 
the  scope  of  the* treatises  in  which  it  occurs,  or  even  at  the  passages 
by  which  it  is  immediately  followed,  we  shall  find  that  the  propo- 
sition is  neither  pernicious  nor  paradoxical,  but  is  merely  a  truism 
[put  in  unf;uarded  terms.  His  meaning  is  obviously  this :  that*  no 
>/Ki«f7fre  law  is  legally  unjust.*  And  the  decried  proposition,  as  thus 
understood,  is  indisputably  true. 

Ju»t  or  unjiiftf  justice  or  inimtict,  are  terms  of  relative  and  vary- 
ing; import.  When  uttered  with  a  determinate  meaning,  they  are 
uttered  with  relation  to  a  determinate  law  which  the  speaker 
assumes  as  a  standard  of  comparison.  This  is  hinted  l^  Locke  in 
the  passage  referred  to  at  the  end  of  my  fifth  lecture ;  and  it  is, 
indeed,  so  manifest,  on  a  little  sustained  reflection,  that  it  hardly 
needs  the  authority  of  that  great  and  venerable  name.  If  positive 
law  be  taken  as  the  standard  of  comparison,  it  is  manifest  that  a 
positive  law  cannot  be  unjust.  For  that  were  equivalent  to  saying 
that  it  would  be  found  uneaual  to  itself  used  as  a  measure. 

Though  signifying  conformity  or  non-conformity  to  any  deter- 
minate law,  the  terms  justice  or  injustice  sometimes  denote  empha- 
tically, conformity  or  nonconformity  to  the  ultimate  measore  or 
test:  namely,  the  law  of  God.  This  is  the  meaning  annexed  to 
justice,  when  law  and  instice  are  opposed  :  when  a  positive  human 
rule  is  styled  unjust.  And  when  it  is  used  with  this  meaning, yicsfiee 
is  nearly  equivalent  to  general  uHlity.  The  onl^  difTerenoe  between 
them  consists  in  this :  that,  as  agreeing  immediately  with  the  /ov 
of  God,  a  given  and  compared  action  is  just ;  whilst,  as  agreeing 
immediately  with  the  principle  which  is  the  index  to  the  law  of 
God,  that  given  and  compared  action  is  generally  useful.  And  hence 
it  arises,  that  when  we  style  an  action  lust  or  nnjust,  we  not  un- 
commonly mean  that  it  is  generally  useful  or  pernicious. 
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ttch  properly  80  called,  or  a  Boyereign  number  in  its  collegiate  f   Lacn; 
Mid  eorerei^  capacity.    Considered  collectiyely,  or  con-  *     VI. 
ndered  in  ita  corporate  character,  a  sovereign  number  is  /        •    - 
■OTereign  and  indenendent :  but,  considered  severally,  the  I  SJ^JSSJ** 
individualB  and  smaller  aggregates  composing  that  sovereign  J  the  menUra 
immher  are  subject  to  the  supreme  boay  of  which  they  aiej  RiiJIbSr 
component  parts.    Consequently,  though  the  body  is  inevi-l  JS^^hJJJJfJl 
tably  independent  of  legal  or  political  auty,  any  of  the  indi- 1  u>  tSe  iodjt* 
Tidoals  or  aggregates  whereof  the  body  is  composed  may  be  .{hemfSttbe 
kcally  bound  by  laws  of  which  the  body  is  the  autiior.    If  t^^^ 
a  uw  set  by  tbie  body  to  its  members,  even  as  members  of  «■  membm 
the  iOTmign  body,  is  clothed  with  a  le^  sanction,  or  the  %^^^S^' 
means  of  enforcing  it  judicially  are  pronded  by  its  author,   viiieh  it  la 
it  is  properly  a  positive  law.    If  it  regards  the  constitution  ^***  •»">«'• 
or  structure  of  the  given  supreme  government,  a  breach  of 
the  law,  by  the  party  to  whom  it  is  set,  is  not  only  unccn^ 
atitutionalf  but  is  also  illegal.    The  breach  of  the  law  is  un^ 
ccnstUuiianal,  inasmuch  as  the  violated  law  regards  the  con- 
stitution of  the  state.    The  breach  of  the  law  is  also  Ulegaly 
inasmuch  as  the  violated  law  may  be  enforced  by  judicial 
procedure. 

In  fact  or  practice,  the  members  considered  severally,  \ 
but  considered  as  members  of  the  body,  are  commonly  free, 
wholly  or  partially,  from  lepal  or  political  restraints.*    For  % 
example :  The  king,  as  a  limb  of  tuo  parliament,  is  not  re- 
sponsible legally^  or  cannot  commit  a  legal  injury  :  and,  as  * 
partaking  in  conduct  of  the  assembly  to  which  he  immedi- 
ately belongs,  a  member  of  the  house  of  lords,  or  a  member 
of  the  house  of  commons,  is  not  nmenuble  to  positive  law    . 
But  though  this  freedom  from  legal  restraints  mav  be  highly  [ 
useful  or  expedient,  it  is  not  necessary  or  inevitable.     Con-  t 
sidered  severally,  the  members  of  a  sovereign  body,  be  they  ^ 
individuals  or  be  they  aggregates  of  individuals,  may  clearly  I 
be  legally  amenable,  even  as  members  of  the  body,  to  laws  ^ 
which  the  body  impases. 

And  here  I  may  remark,  that  if  a  member  considered  se- 
verally, but  considered  as  a  member  of  the  bodv,  be  wholly 
or  pairtially  free  from  legal  or  j>olitical  oblation,  that 
legally  irresponsible  aggregate,  or  tCat  legally  irresponsiblo 
individual,  is  restrained  or  debarred  in  two  ways  from  an 
unconstitutional  exercise  of  its  legally  unlimited  power.  1 . 
Like  the  sovereign  body  of  which  it  is  a  member,  it  is 
obliged  or  restrained  morally : — by  opinions  and  sentiments 
corrent  in  the  given  community.  2.  If  it  affected  to  issue 
a  command  which  it  is  not  empowered  to  issue  by  its  con- 
stitutional share  in  the  sovereignty,  that  command  would 
sot  be  legally  binding.  \  Nay,  the  pMsrsons  whom  it  com- 
misdoned  to  execute  the  unconstitutional  command,  would 
probably  be  amenable  to  positive  law,  if  they  tried  to  ac- 
eomplian  theirmandate.  For  example:  If  the  king  or  eithei 
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of  the  lioiueB,  br  wbj  of  prodamation  or  ordiimnea,  ■Jfocted 
to  establish  a  law  equivalent  to  an  act  of  pailiaiiiBiiti  Hia 
pretended  statute  would  not  be  legally  bindingi  and  dia- 
obedience  to  the  pretended  statute  woiud  theranom  iwt  be 
illegal.  And  although  the  king  or  the  house  would  not  be 
responsible  legaUy  for  this  supposed  -violation  of  comtlta* 
tional  law  or  morality^  those  wnom  the  king  or  the  hooae 
xuig^t  order  to  enforce  the  statute,  would  be  liable  ciTfl]^  or 
criminally,  if  they  attempted  to  execute  the  inder. 

And  this  leads  me  to  explain  an  mtparmU  ezoentkni  to 
my  proposition  that,  considered  seTerally,  all  the  indrndnals 
and  aggregates  composing  a  sovereign  number  are  subject  to 
the  supreme  body  of  which  they  are  component  parts ;  and 
to  show  that  the  anparent  exception  is  not  a  xeu  one.  In 
some  of  the  mixed  aristocracies  which  are  styled  limited 
monarchies,  the  so-called  limited  monarch  is  exempted  or 
absolvedj^mpletely  from  le^  or  political  duty.  For  ex- 
ample :  'According' to  a  maxim  of  the  Enjjflish  law,the  khig 
is  incapable  of  committing  wrong :  that  is  to  say,  he  is  not 
responsible  legally  for  aujrht  that  he  may  please  to  do,  or  for 
any  forbearance  or  omission. 

But  though  ho  ia  absolved  completolv  from  lepral  or 
politiail  duty,  it  caunot  be  thence  inleiTcd  that  the  king  is 
sovereign  or  supreme,  or  that  he  is  not  in  a  state  of  subjec- 
tion to  the  sovereigu  or  supreme  parliament  of  which  he  is 
a  constituent  member.^ 

Of  the  numerous  proofs  of  this  negative  conclusion,  which 
it  were  easy  to  produce,  the  follo\s'inp  will  amply  suffice — 

1.  Although  he  is  fi-ee  in  fact  from  the  fetters  of  positive 
law,  he  is  not  incapable  of  legal  obligation.  A  law  of  the 
sovereign  parliament,  made  with  his  own  assent,  miffht  ren- 
der himself  and  his  successors  legally  responsible. — ^2.  If  he 
aiTected  to  transgress  the  limits  which  the  constitution  has 
set  to  his  authority,  disobedience  on  the  part  of  the  governed 
to  his  uDcoustitutional  commands,  would  not  be  illegal : 
whilst  the  ministers  or  instruments  of  his  unconstitutional 
commands,  would  be  legallv  amenable,  for  their  unconstitu- 
tional obedience,  to  laws  of  that  sovereign  body  whereof  he 
is  merely  a  limb. — 3.  He  habitually  obeys  the'  laws  set  by 
the  sovereign  body  of  which  he  is  a  constituent  member. 
If  he  did  not,  he  must  speedily  yield  his  office  to  a  less  re- 
fractory successor,  or  the  British  constitution  must  speedily 
expire.'  If  he  habitually  broke  the  laws  set  by  the  sovereign 
body,  the  other  members  of  the  body  would  probably  devise 
a  remedy :  though  a  prospective  and  definite  remedy,  fitted 
to  meet  the  contingency,  nas  not  been  provided  by  positive 
law,  or  even  by  constitutional  morality.    But  in  all  these 

intsjJE^  king  differs  from  a  sovereign  properly  so  called, 
or— ^  The  sovereign  is   incapable  ot  legal  obligation. 

2.  The  subjects  are  bound  to  obey  its  commands,  and  the 
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minifltere  executing  them  are  absolved  hy  the  command  from      Xect» 
ksal  liability  to  any  person  who  may  feel  aggrieved  by  reason        Vl* 
01   such  execution. — S,   The  sovereign   cannot  habitually  ' 

obey  the  commands  of  another  determinate  bodjuJ  . » 

jut  if  aovereign  or  supreme  power  be  incapable  of  lega^  The  nataro 
lioiitation,  or  i^  eveiy  supreme  government  be  legally  abtfo^  cunlibSty! 
lute,  wheroin  (it  may  be  asked)  doth  political  liberty  consist,   {^JfJ'lJjJ  ,„-. 
and  how  do  the  supreme  governments  which  are  commonly  poMd  dtirer- 
deemed  free,  differ  from  the  supreme  governments  which  S»  md^**" 
axe  comjnonly  deemed  despotic  ?\j  » » despotic 

I  answer,  that  political  or  civHUberty  is  the  liberty  from'~£5JSJ* 
legal  obligation,  which  is  left  or  granted  by  a  sovereiern  T 
government  to  any  of  its  ovm  subjects :  and  tkat,  since  tne   I    ^ 
power  of  the  government  is  incapable  of  legal  limitation,    \ 
the  government  is  legally  free  to  abridge  their  political  li-  A 
berty,  at  its  own  pleasure  or  discretion.  -^ 

Political  or  cml  liberty  has  been  erected  into  an  idol, 
and  extolled  with  extravagant  praises  by  doting  and  fanatical 
worshippers.  But  political  or  civil  liberty  is  not  more 
worthy  of  euloprv  than  the  political  or  legal  i*^ati"aiDts  which 
are  implied  by  the  words  Tro.Vii-  and  cMns.  'The  iiiial  cause 
or  purpose  for  which  poveranuTt  oujrht  to  exist,  is  the 
furtherance  of  the  conniion  weal  to  the  ^Teatest  possible^ 
extent.     And  it  musst  atlaiu  this  punioso  not  loss  by  im- 

i rosing  restraints  than  by  coTilemn^^  ri^'lits  or  liberties.  As 
shall  show  hercifter,  political  or  civil  lilxn-ties  rarely  exist 
apart  from  corres^ionding  legal  restrainisJ  Where  persons 
in  a  state  of  subjection  are  free  froui  le^nil  duties,  their 
liberties  (generally  speaking)  would  be  nearly  useless  to 
themselves,  unless  they  were  protected  in  the  enjoyment  of 
their  liberties,  by  hanng  legal  rights  (importing  legal  duties 
on  their  fellows)  to  those  political  liberties  which  are  left 
them  by  the  sovereign  government.*  I  am  legally  free,  for 
example,  to  move  from  i)lace  to  place,  in  so  far*  as  1  can 
move  fit)m  place  to  ])laco  consistently  with  my  legal  obli- 
pitions:  but  this  my  political  liberty  would  bo' but  a  sorry 
liberty,  unless  my  fellow-subjects  were  restrained  by  a 
political  duty  from  a^^saultiiig  and  imprisoniifg  my  body. 
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•  Political  or  civil  liberties  arc  Uft  or  pmnted  by  soverei/^-s  in 
two  w«ys;  namely,  through  i>emiis>ion.«*  coupli^d  with  commnndis 
or  through  simple  pormiMion^  If  a  siilyect  i>u}<!>4»»ed  of  a  lilH>rty 
be  clothed  with  a  le^al  right  lo  it,  the  lilxTty  was  granted  by  the 
sovereign  through  a  perroiMion  cou(»le(l  with  a  command :  a*  ]K>r- 
miMioo  to  the  subject  who  ia  cluthod  with  the  lefcal  rif;ht,  and  a 
<<oinmand  to  the  subject  or  subjectM  who  are  burthen<>d  with  the 
relative  duty,  lint  u  iM>Iitical  or  civil  liberty  left  or  granted  to  a 
itubject,  may  be  merely  protected  af^ainftt  his  fi'llows  by  religious  and 
moral  obligations.  In  other  wunLs  the  8ul>ji'«'t  |>oVm'km.k^  o(  the 
political  libertv  may  not  be  clothed  with  a  le^al  right  to  it.  And, 
on  that  tuppocition,  the  political  or  civil  liberty  was  left  or  granted 
to  the  subject  through  a  simple  permisdon  of  toe  sovereign  or  fttAtA. 
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Paet  lA^ditical  liberty  is  therefore  fostered  by  tJiftt  veiy  poUtiod 
i  !■    J  TCatrunt  from  wbidi  the  deioteee  of  the  idol  liberty  ne  an 
""^     '~^l  fterfolly  and  Uindly  aTeraei 

tBjwoMNi  Fh>m  the  nature  of  poutieal  or  ciTil  liberty,  I  torn  to 

umar"     the  Buppoeed  difference  between  firee  and  deepotie  govtm- 

ff/SSTor*"**  inents. 

tfMfoeie.      ^       Every  supreme  goyemment  is^ree  firom  le^  iflstrunts: 
or  (what  is  the  same  proposition  dressed  in  a  difimnt 

ShraiBe][^ery  supreme  goTemment  is  legally  d^^iofft^  IRie 
istinction,  uierefore,  cannot  mean  that  some  ^Tunme&ts 
,  are  freer  from  restraints  than  others :  nor  can  it  mean  that 
the  subjects  of  the  governments  which  are  denominated 
free,  are  protected  against  their  governments  by  poaitiTe 
law.  Those  who  use  the  distinction  employ  the  efnthet 
/Vee  as  importing  praise,  and  the  epithet  dupahc  as  importiiig 
blame.  They  can  therefore  hardly  mean  that  the  gorem* 
ments  which  are  denominated  free,  leave  or  grant  to  their 
tsulnects  more  of  political  liberty  than  thoee  wbkh  an 
styled  despotic.  For  they  who  distimniish  govemmenta 
into  free  and  despotic,  suppose  that  the  mrst  are  better  thajn 
the  second.  But  inasmuch  as  political  liberty  may  be 
geuerally  useful^  it  cannot  be  assumed  that  one  government 
18  better  than  another,  merely  because  the  sum  of  the 
liberties  which  the  former  leaves  to  its  subjects,  exceeds 
the  siun  of  the  liberties  which  are  left  to  its  subjects  bv  the 
latter.  The  excess  in  the  sum  of  the  liberties  which  the 
former  leaves  to  its  subjects,  mav  be  purely  mischievous. 
In  consequence,  for  example,  of  that  mischievous  freedom, 
its  subjects  may  be  guarded  inadequately  against  one 
another,  or  against  attacks  from  external  enemies. 

/They  who  distinguish  governments  into  free  and  despotic, 
probably  mean  by  a  *  free  government  *  a  government  of  a 
popular  or  democratic  form,  and  by  their  distinction  wish 
to  imply  that  such  a  government,  being  likely  to  regard 
the  weal  of  the  whole  and  not  only  of  a  nairow  section 
of  the  community,  is  apt  to  leave  or  grant  to  its  subjects 
not  perhaps  more  political  liberty  than  is  left  or  granted 
them  by  a  government  of  one  or  a  few,  but  more  of  that 
political  liberty  which  condttces  to  the  common  tceay  They 
mean  that,  as  leaving  or  granting  to  its  subjecismore  of 
that  useful  liberty,  a  government  of  many  may  be  styled 
free :  wnilst,  as  leaving  ur  gmnting  to  its  subiects  less  of 
that  useful  liberty,  a  government  of  one  or  a  few  may  be 
styled  not  free,  of  may  be  styled  despotic  or  abtolute.  In 
short,  by  the  epithet  free^  as  applied  to  governments  of 
many,  they  mean  that  governments  of  many  are  compara- 
I  tively  ffood:  and  by  the  epithet  despotic,  as  applied  to 
monarchies  or  oligarchies,  they  mean  that  monarchies  or 
%  oligarchies  are  comparatively  bad. 

The  epithets  free  and  ilespotic  are  rarely,  I  think,  em- 
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ployed  by  the  lovers  of  monarcliy  or  oligarcliy.  If  the 
toTere  of  monarchy  or  oligarchy  did  employ  those  epithets, 
they  would  probably  apply  the  epithet  jree  to  goyermnents 
of  one  or  a  reW|  and  the  epithet  despotic  to  ^vemments  of 
WMJXV,  For  ^ey  think  ine  former  comparatively  goody  and 
the  latter  comparatively  had ;  or  that  monarchical  or  oli- 
garchical governments  are  better  adapted  than  popular,  to 
Attain  the  ultimate  purpose  for  which  governments  ought  to 
exist. 

But  with  the  respective  merits  or  demerits  of  various 
forms  of  government,  I  have  no  direct  concern.  I  have 
examined  the  current  distinction  between  free  and  despotic 
governments,  because  it  is  expressed  in  terms  which  are 
extremely  inappropriate  and  absurd,  and  which  tend  to 
obscure  the  independence  of  political  or  lesal  obligation, 
that  is  conunon  to  sovereign  governments  of  all  forms  or 
kinds. 

That  the  power  of  a  sovereign  is  incapable  of  legal  limi- 
tation, has  been  doubted,  and  even  denied.  But  the  diffi- 
culty, like  thousands  of  others,  probably  arose  from  a  verbal 
ambiguity — from  the  circumstance  that  the  foremost  indi- 
vidual member  of  a  so-called  limited  monarchy,  whose 
power  is  not  only  capable  of  le^ral  limitations,  but  is  some- 
times actually  limited  by  positive  law,  is  often  improperly 
styled  monarch  or  sovereign, 

ANTiatever  may  be  its  orijrin,  the  error  is  remarkable. 
For  the  legal  independence  of  monarchs  in  the  proper  ac- 
ceptation of  the  term,  and  of  sovereipm  bodies  in  their 
corporate  and  sovereign  capacities,  not  only  follows  inevit- 
ably from  the  nature  of  sovert'ijrn  power,  but  is  also  asserted 
expressly  by  renowned  political  writers  of  opposite  parties 
or  sects :  by  celebrated  advocates  of  the  governments  which 
are  decked  with  the  epithet /re**,  as  by  celebrated  advocates 
of  the  governments  which  are  branded  with  the  epithet 
despotic, 

'  If  it  be  objected  (says  Sidney)  that  I  am  a  defender  of 
arbitrary  powers,  I  confess  I  cannot  comprehend  how  any 
society  can  be  estibliehed  or  subsist  without  them.  The 
difference  between  good  and  ill  governments  is  not,  that 
those  of  one  sort  have  an  arbitrary  power  which  the  others 
have  not ;  for  they  all  have  it ;  but  that  in  those  which  are 
well  constituted,  this  power  is  so  placed  as  it  may  be  bene- 
ficial to  the  people.* 

'  It  appearetn  plainly  (says  Hobbes)  to  my  understand- 
ing, that  the  soveraign  power,  whether  placed  in  one  man, 
as  in  monarchy,  or  m  one  assembly  of  men,  as  in  popular 
and  aristocraticall  commonwealths,  is  as  great  as  men  can 
be  imagined  to  make  it.  And  though  of  so  unlimited  a 
power  man  may  fiEincy  many  evill  consequences,  yet  the 
consequence  of  the  want  of  it,  which  is  wane  of  every  man 
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Past  I.     against  his  n^hbour,  is  much  woree.    The  oonditkm  of 

§  1.        man  in  this  life  shall  neTer  be  without  inconveniences :  hut 

"^ — '  there  happeneth  in  no  commonwealth  anj  great  ineonvmi* 

ence,  but  what  proceeds  firom  the  subjects'  diaobedisDoe. 


^  And  whosoever,  thinking  sovenugn  power  too  great,  will 
\eeek  to  make  it  leese,  must  subject  nimselfe  to  a  jpower 
Which  can  limit  it :  that  is  to  say,  to  a  greater.' — ^  One  of 


the  opinions  (says  the  same  writer}  which  aie  repugnant  to 
the  nature  of  a  commonwealth,  is  this :  that  he  who  hath 
the  soveraign  |X)wer  is  subject  to  the  ciyUl  kwes.  It  is  tme 
that  all  soveraigns  are  subject  to  the  lawes  of  nature ;  bcH 
cause  such  lawes  be  Divine,  and  cannot  by  any  nuuii  or  bj 
^  any  commonwealth,  be  abrogated.  But  to  the  dvill  lawes, 
or  to  the  lawes  which  the  soven^gn  maketh,  the  soremiBii 

Et  subject :  for  if  he  were  subject  to  the  civill  lawes.  La 
subject  to  himselfej  which  were  not  subjection^  Dot 
om.  The  opinion  now  in  question,  because  it  setteth 
the  civill  lawes  above  the  soveraiffn,  setteth  also  a  judge 
above  him,  and  a  power  to  punish  nun :  which  is  to  makB 
a  new  soveraign ;  and,  again,  for  the  same  reason,  a  third 
to  punish  the  second ;  and  so  continually  without  end,  to 
the  confusion  and  dissolution  of  the  commonwealth/ — '  The 
difference  (says  the  same  writer^  between  the  kinds  or 
forms  of  commonwealth;  consistetn  not  in  a  difference  be- 
tween their  powers,  but  in  a  difference  between  their  apti- 
tudes to  produce  the  peace  and  security  of  the  people: 
which  is  tneir  end/  • 

*  By  his  modem  censors,  French,  German,  and  even  English, 
Hobbes'  main  design  in  his  various  treatises  on  politics,  is  grossly 
and  thoroughly  mistaken.      With  a  marvellous  ignorance  of  the 
f  writings  which  they  impudently  presume  to  condemn,  they  stvle 
,  him  '  the  apologist  of  tyranny : '  meaning  hy  that  rant,  that  his 
main  design  is  the  defence  of  monarchical'  government.     Now 
though  he  prefers  monarchical,  to  popular  or  oligarchical  govern- 
ment, it  is  certain  that  his  main  design  is  the  establishment  of  these 
\  propositions  :  1.  That  sovereign  power,  whether  it  reside  in  ane,  or 
ktn  many  or  afeu\  cannot  be  limited  by  positive  law :  2.  That  a  pre- 
sent or  established  government,  be  it  a  government  of  one,  or  a 
government  of  many  or  a  few^  cannot  be  disobeyed  by  its  subjects 
consistently  with  the  common  weal,  or  consistentlv  with  the  law  of 
Goil  as  known  through  utility  or  the  Scripturcs.^ — ^at  his  principal 
purpose  is  net  the  defence  of  monarchv,  is  sufficiently  evinced  by 
manv  passages  of  his  leviathan,  and  also  of  his  treatise  De  Che, 
To  tnose  who  have  really  read,  although  in  a  cursory  manner,  these 
the  most  lucid  and  cosv  of  profound  and  elaborate  compositions, 
the  current  conception  of  their  object  and  tendency  is  utterly  laugh- 
able. 
\        The  capital  errors  in  Hobbes*  political  treatises,  are  the  fellow- 
ing. — 1.   He  inculcates  too  absolutely  the  religious  obligatioo  of 
obedience  to  present  or  est4iblished  government.    He  makes  not  the 

I  requisite  allowance  for  the  anomalous  and  excepted  cases  wherein 
disobedience  is  counselled  b^'  that  very  principle  of  utility  which 
indicates  the  duty  of  submission.  Writing  in  a  season  of  civil 
discord,  or  in  apprehension  of  its  approach,  he  naturally  fixed  his 
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Before  I  disciiss  the  origin  of  political  gOYemment  and  Lbot. 

eociety,  I  will  briefly  examine  a  topic  allied  to  the  liberty  VI. 

of  sorereigns  firom  political  or  legal  restraints.  ' ' ' 

A  BOTereign  government  of  one,  or  a  sovereign  govern- 
ment of  a  number  in  its  collegiate  and  sovereign  capacity. 


Attention  npon  tho  fclaring  miscliiefs  of  resistance,  and  sc&rcely 
•dverted  to  the  mischiefs  which  obedience  oocasionully  engenders. 
And  although  his  integrity  was  not  less  remarkable  than  the  gigantic 
strength  of  his  undentanding.  we  ma}'  presume  that  Ids  extreme 
timidity  somewhat  corrapted  liis  jud^;ment,  and  inclined  him  to 
insist  unduly  upon  the  evils  of  rebellion  and  strife. — 2.  Instead  of  \ 
directly  deriving  the  existence  of  political  government,  from  a  per- 
ception by  the  bulk  of  the  governed  of  its  great  and  obvious  expe- 
diency,  he  ascribes  the  origin  of  sovereignty,  and  of  independent 
political  society,  to  a  fictitious  agreement  or  covenant.  He  supposes, 
tndeedt  that  the  subjects  are  induced  to  make  that  agreement,  by 
their  perception  of  the  expediency  of  government,  and  by  their  de- 
nre  to  escape  from  anarchy.  But,  placing  his  system  ilnmediately 
on  that  interposed  figment,  instead  of  resting  it  directly  on  the 
ultimate  basis  of  utility,  he  often  arrives  at  his  conclusions  in  a 
sophistical  and  quibbling  manner,  though  his  conclusions  are  com- 
monlv  such  as  the  principle  of  utility  will  warrant. 

Ii  these  two  capital  errors  be  kept  in  mind  by  the  reader,  Hobbes' 
extremely  celebrated  but  extremely  neglected  treatises  may  be  read 
to  great  advantage.  I  know  of  no  other  writer  (except  Jeremy  | 
Uentham)  who  has  uttered  so  many  tnith.i,  at  once  new  and  impor- 
tant, concerning  the  necessary  structure  of  supreme  political  » 
government,  and  the  larger  of  the  necessary  distinctions  implied  by 
positive  law.  And  he  is  signally  gifted  with  the  talent,  peculiar 
to  writers  of  genius,  of  inciting  the  mind  of  the  student  to  active 
and  original  thought 

The  authors  of  the  antipathy  with  whicli  he  is  commonl}*  re- 
garded, were  the  napistical  clergy  of  the  Roman  Catholic  Church, 
the  high  church  clergy  of  the  Church  of  Kn;;land,  and  the  Presby- 
terian clergy  of  the  true  blue  complexion.  The  pretensions  which 
these  persons  advanced  in  favour  of  *  the  c'liurch  *  to  an  authority  in 
*  ecdesiastical  matters,*  co-ordinate  with  the  authority  of  the  secular 
goremment,  were  ofiensive  to  Hubbt'H,  who  supported  with  unfail- 
ing loyalty  the  temporal  sovereign  for  the  time  l)eing.  lie  repelled 
those  anarchical  pretensions  with  a  weight  of  reason,  and  an  aptness* 
and  pungency  of  expression,  which  the  aspiring  and  vindictive 
priests  did  bitterlv  feel  and  resent.  Accordingly,  they  assailed  him 
with  the  poiitoncfl  weapons  of  malignity  ami  cowardice.  And  so 
drep  and  enduring  is  the  impn'snion  which  they  made  upon  tho 
public  mind,  that  *  Hobbi>s  the  Atheist,'  or  *  llubbes  the  apologist 
of  tyranny,'  is  still  regarded  with  pioun,  or  with  republican  horror, 
by  all  but  the  extremely  few  who  have  ventured  to  examine  his 
writings. 

Of  positive  atheism ;  of  mere  scepticism  concerning  the  exist- 
ence of  the  Deitv ;  or  of,  what  is  mure  impious  and  mischievous 
titan  either,  a  religion  imputing  to  the  Deity  human  infirmities  and 
vices;  there  is  not,  I  believe,  in  any  of  his  writings,  the  shadow  of 
a  shade. 

It  is  true  that  he  prefers  monarcltical  (though  he  intimates  his  I 
preference  rarely),  to  popular  or  oligan-hical  government.    But  of  \ 
tyranny  in  the  sense  or  monarchical  misrule,  he  is  no  apologist,  but 
may  rank  with  the  ablest  and  most  zealous  of  its  foe«.    ^c»icd^  %    ^ 
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%^ ^  Xagaintt  its  ovm  gMects, 

^j^^  I      Ererj  legal  rinit  is  the  creature  of  a  poeitive  law :  and 
•ao'     lit  answers  to  a  relatiTe  duty  impoeed  by  that  pooittre  law. 
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single  advocate  of  fine  or  popular  institatioiif,  even  in  theie  latter 
and  comparatively  enlightened  ages,  perceives  and  inculcates  so 
clearly  and  eameitly  as  he,  the  principal  cause  and  pvaventtvc  of 
tvrannous  or  bad  government— namely,  ignorance  on  the  part  of 
the  multitude  of  sound  political  edenceu 

In  those  departments  of  his  treatises  on  polities,  which  sn  eoa- 

I  cemed  with  <  the  o^Ses  (or  dutj)of  Uie  sovereign,'  uobbes  inristeon 

1  the   following  propositions :  *  Tkat  mod  mmd  atabU  yotrnt  asMaf  i§ 

'  «imi/y  or  mearljf  tmpouible,  unieu  thtnmdammtab  i^ooHtimi  wtmM 

hekmoteuhythBbulkoftkBpeopk:  that  the  bulk  or  the  peonis  an 

*  as  capable  of  receiving  such  science  mm  the  loftiest  and  prondsst  of 

their  supoiors  in  ststion,  wealth,  or  learning :  that  iq  piovldo  ftsr 

the  diffbsion  of  such  science  throughout  the  Sulk  of  the  psople,  may 

I  be  dassed  with  the  weightiest  of  the  duties  which  the  0sity  liQrs 
upon  the  sovereijB:n :  that  he  is  bound  to  hear  their  oomplaiiits,  aM 
even  to  seek  their  sdvice,  in  order  that  he  may  better  understand 
.the  nature  of  their  wants,  and  may  better  adapt  his  institutions  to 
fthe  advancement  of  the  general  good  :  that  he  is  bound  to  render 
his  laws  as  compendious  and  clear  as  possible,  and  also  to  publish 
their  more  important  provisions  through  ever}'  possible  channel : 
that  if  the  bulk  of  his  people  know  their  duties  imperfectly,  for 
want  of  the  instruction  which  he  is  able  end  bound  to  impart,  he  ia 
responsible  religiously  for  all  their  breaches  of  the  duties  whereof 
he  nath  left  them  in  ignorance. 

In  regsrd  to  the  respective  aptitudes  of  the  seversl  forms  of 
government  to  accomplish  the  ultimate  purpose  for  which  govern- 
ment ought  to  exist,  tiobbes'  opinion  closely  resembles  the  doctrine, 
which  a  centur}'  later,  that  is,  about  the  middle  of  the  eighteenth 
century,  was  taught  by  the  French  philosophers  who  are  styled  em- 
phatically the  (Economist*, — In  order,  say  the  (Economists,  to  the 
being  of  a  good  government,  two  things  must  preexist:  1.  Know- 
ledge  by  the  bulk  of  the  people,  of  the  elements  of  political  sdenco 
(in  the  laigest  sense  of  the  expression)  :  2.  A  numerous  body  of 
citizens  versed  in  political  science,  and  not  misled  by  interests  con- 
flicting with  the  common  weal,  who  may  shape  the  political 
opinions,  and  steer  the  political  conduct,  of  the  less  profoundly  in- 
formed, though  instructed  and  rational  multituae. — And,  for 
numerous  and  plausible  reasons  (which  my  limits  compel  me  to 
omit),  they  affirm,  that,  in  any  society  thus  duly  instructed,  monar- 
chical government  would  not  only  be  the  best,  but  would  surely  be 
chosenl>y  that  enlightened  community,  in  preference  to  s  govern- 
ment of  a  few,  or  even  to  a  government  of  many. 

The  opinion  taught  by  the  (Economists  is  rather,  perhaps,  defec- 
tive^ than  positivel}'  erroneous.  They  leave  an  essential  considera- 
tion nncanvassed  and  nearly  untouched. — In  a  political  community 
not  duly  instructed,  is  not  popular  government,  with  all  its  awkwanl 
complexness,  leas  inconvenient  than  monarchy  ?  And,  unless  the 
government  be  popular,  can  a  political  community  not  duly  in- 
structed, emerge  from  darkness  to  light  ?  from  the  ignorance  of 
Klitical  sdence,  which  is  the  principal  cause  of  misrule,  to  the 
lowledge  of  political  science,  which  is  the  beat  security  againat 
it  ?    The  (Economists,  indeed,  occasionally  admit,  *  que  dans  Feiat 
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and  incumbent  on  a  person  or  persons  other  tlian  the  person 
or  persons  in  whom  the  right  resides,  ^o  every  legal  right, 
there  are  therefore  three  several  parties:  namely,  a  party 
bearing  the  right ;  a  party  burthened  with  the  relative  duty; 
and  a  sovereign  government  setting  the  law  through  which 
the  right  and  the  duty  are  respectively  conferred  and  im- 
poced^  A  sovereign  government  cannot  acquire  rights 
through  laws  set  by  itself  to  its  own  subjectd.  A  man  is 
DO  more  able  to  confer  a  right  on  himself^^han  he  is  able 
to  impose  on  himself  a  law  or  duty.  Conseciuently/ if  a 
aovereiffn  government  had  legal  rights  against  its  own  sub- 
jects, those  rights  would  be  the  creatures  of  positive  laws  set 
to  its  own  subjects  by  a  third  person  or  body,  who  must, 
therefore,  be  sovereign  over  them.  The  community  would 
therefore  be  subject  to  two  Afferent  sovereigns,  which  is 
contrary  to  the  definition  of  sovereignty^ 


I'antorit^  est  plus  dangKreuse  dans  les  mains  dun  seul, 
quMle  ne  Test  dans  les  mains  de  plusieurs.*  But  with  this  consider- 
atioo  tbev  rarely  meddle.  They  commonly  infer  or  assume,  that, 
■inoe  in  ikt  $UUe  of  ignorance  the  government  is  ine\'itablv  bad,  the 
form  of  the  government,  durinfj:  Uiat  state,  is  a  matter  o^  consum- 
mate indifference.  Agreeing  with  them  in  most  of  their  premises, 
I  arrive  at  an  inference  extremely  remote  from  theirs ;  namely, 
that  in  a  community  already  enlightened,  the  form  of  the  govern- 
ment were  neariy  a  matter  of  indifference ;  but  that  where  a  com- 
manity  is  still  in  the  ttaie  of  ignontncty  the  form  of  the  government 
is  a  matter  of  the  highest  importance. 

The  political  and  oeconomical  system  of  Quesnai  and  the  other 
(Economists,  is  stated  concisely  and  clearlv  br  M.  Mercier  de  la 
Bivi^e  in  his  *  L'Ordre  naturel  et  essentlel  cfes  iWidtes  poHtiques.* 

*  It  has  often  been  affirmed  that  *  right  is  might,'  or  that  *  mif^ht 
is  right.'  But  this  paradoxical  proposition  (a  great  favourite  with 
ahallow  scoffers  and  buffoons)  is  either  a  flat  truism  affectedly  and 
darklr  expressed,  or  is  thoroughly  false  and  absurd. 

\{  it  mean  that  a  party  who  possesses  a  right  possesses  the  right 
throiurh  might  or  power  of  his  own,  the  proposition  is  false  and 
•banro.  For  a  party  who  i)ossesse8  a  right  necessarily  possesses  the 
rU^t  through  the  might  or  power  of  another :  namely,  the  author 
of  the  law  by  which  the  right  is  conferre<l. 

If  it  mean  that  right  and  might  arc  one  and  the  same  thing,  or 
are  merely  different  names  for  one  and  the  same  object,  the  proposi- 
tion in  queation  is  also  false  and  absurd.  My  ph3'!«ical  ability  to 
move  about,  when  my  bodv  is  free  from  bonds,  may  be  called  mi^i 
9X  pouter,  but  cannot  be  called  a  right :  though  my  ability  to  move 
about  wUkomt  hindrance  from  you^  may  doubtless  be  stvled  a  riaht, 
with  perfect  precision  and  propriety,'  if  1  owe  the  ability  to  a  law 
impowd  upon  you  by  another. 

If  it  mean  that  every  ri^ht  is  a  creature  of  might  or  power,  the 
pfopodtion  is  merely  a  truism  disguised  in  paradoxical  language. 
For  every  right  (divine,  legal,  or  inoml)  rests  on  a  relative  duty. 
And*  manifestly,  that  relative  duty  would  not  be  a  duty  substan- 
tially, if  the  law  which  affects  to  impose  it  were  not  sustained  by 
night. 

I  matt  here  observe  that  *  right '  as  a  noun  substantive  has  two 
awning!  which  ought  to  be  distinguished  caief^y. 

The  noun  sotstantive  *a  right '  signifies  that  Wnich  JunAi  ^nv^ 
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PiiRT  I.    \     'But  BO  far  as  they  are  bound  by  the  law  of  Qod  to  obej 

§l«       I  their  tem^ral  sovereign,  a  sovereign  goveninient  haa  viglita 

^'"^       '  l^rotiM  against  its  own  subjects :  rights  which  are  oonfenned 

^•iipon  itself,  through  duties  which  are  laid  upon  iti  subjectSi 

by  laws  of  a  common  superior.    And  so  fiur  as  the  membm 

of  its  own  community  are  severally  constrained  to  obey  it  by 

I  the  opinion  of  the  community  at  lan»|  it  baa  also  motul 

I  righU  against  its  own  subjects  seveiaUy  considered :  rights 
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meaning 

*  faculty.' 
■  right 'aa 
meaning 

'  Justice,'  and 

*  right 'HI 
m«iuilng 

•  law.' 


minate  'a  faculty  :*  that  which  reaidea  in  a  detenBioata  party  or 
parties,  by  virtue  of  a  given  law ;  and  which  avails  agaibut  a  party 
or  parties  (or  answers  to  a  doty  lying  on  a  party  or  parties)  other 
than  the  party  or  parties  in  whom  it  resides.  And  tM  nooB  sob- 
stantivo  *  rights'  is  the  plural  of  the  noun  substantive**  light.' 
But  the  expression  'right,^  when  it  is  used  as  an  a^jaetivcb  Is  equi- 
valent to  the  a^ective  Must : '  as  the  adverb '  ri|^t^ '  ii  eqaivafaot 
to  the  adverb  Mustly.'  And  when  used  as  the  abtftraet  name 
corresponding  to  Uie  adjective  *  right,'  the  noun  substantive '  ri^it ' 
is  synonymous  with  the  noun  snbi^tive  'Justice.' 

It  is  manifest  that  'right'  as  skpifyiog  < fkonlty/  and  ^rig^' 
9M  signifying  'justice,'  are  widely  dinerent  Uiough  not  imooimecled 
terms.  iBut,  nevertheless,  the  terms  are  oonfouMed  ^many  of  the 
writers  who  attempt  a  definition  of  *  right ; '  and  their  attempts  to 
determine  the  meaning  of  thut  venr  perplexing  expression  are, 
therefore,  sheer  jargon.  IJv  many  of  the  German  writers  on  the 
sciences  of  law  and  morality  (ns  by  Kant,  for  example,  in  his 

•  Metaphysical  Principles  of  *  Juriftpnideuce  \  *  right '  in  the  one 
sense  is  blended  with  *  ni^ht '  in  the  other.  And  through  the  dis- 
quisition on  'right'  or  'rights,'  which  occurs  in  his  'Moral  Philo- 
sophy,' Palej'  obviously  wavers  between  the  dissimilar  meanings. 

'fhe  Itahan  'diritt'o,'  the  French  'droit,'  the  German  *r«cht,' 
and  the  English  'right,'  signify  'right'  as  meaning  *  faculty/  and 
also  signify  'justice  : '  though  each  of  those  severid  tonnes  has  a 
name  which  is  appropriate  to  'justice,'  and  by  which  it  is  denoted 
without  ambiguity. 

In  the  Latin,*Italian,  French,  and  German  there  is  a  further 
ambiguity  :  the  name  wliich  signifies  *  right '  as  meaning  'faculty,' 
also  signifies  'law:'  'jus,*  'diritto,'  'droit,*  or  'recht,'  denoting 
indifferently  either  of  the  two  objects.  Acoonlingly,  the  *  recht  * 
which  signifies  *luw,'and  the  'recht'  which  signifies  'right'  as 
meaning  '  faculty,'  are  conftmnded  by  German  writers  on  the  philo- 
sophy or  rationale  of  law,  and  even*  by  Carman  expositors  of  par- 
ticular s)^stems  of  jurisprudence.  They  treat  'recht'  as  a  gemu  or 
kind,  which  they  divide  into  two  $pecies  or  two  sorts  :  namely,  the 

*  recht  *  equivalent  to  *  law,'  and  the  *  recht '  equivalent  to  '  right ' 
as  meaning  '  faculty.'  And  some  of  them  thicken  the  mess  bv  a 
misapplication  of  terms  borrowed  from  the  Kantian  i^ilosophy. 
They  divide  *  recht,'  as  forming  the  genu*  or  kind,  into  '  recht  in  the 
objective  sense,'  and  *  recht  in  the  tuhjectire  sense  ;  *  denoting  by  the 
former  of  those  unapposite  phras<.'S,  '  law ; '  and  denoting  by  the 
latter,  *  right  *  as  meaning  •  faculty.'    (See  note,  p.  176,  post.) 

The  confusion  of 'law'  and  'right,'  our  own  writers  avoid:  for 
the  two  disparate  objects  which  the  terms  respectivelv  signifjr,  are 
commonly  denoted  in  our  own  language  b^'  palpably  distinct  marits. 
But  Hale*  and  Blackstone  are  misled  by  this  double  meaning  of  the 
word  i'm,  and  translate  Jus  personarum  et  rerum,  ^righU  of  persons 
and  things : '  which  is  mere  jargon. 
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which  aie  conferred  upon  itself  by  the  opinion  of  the  com-       Lect. 
manity  at  huge,  and  which  answer  to  relative  moral  dutiesj        VI 

Oopsequently,  when  we  say  that  a  sovereign  govemmeflt^  <  ^"^  '  *' 
•a  against  its  own  subjects,  has  or  has  not  a  right  to  do  this 
or  that,  we  necessarily  mean  by  a  right  (supposing  we  speak 
exactly),  a  right  divine  or  moral :  we  necessarily  mean  (sup- 
poring  we  speak  exactly^  that  it  has  or  has  not  a  right  do- 
med from  a  law  of  God,  or  derived  from  a  law  improperly 
80  called  which  the  general  opinion  of  the  community  sets  to 
its  members  severally. 

Bat  when  we  say  that  a  goveniment,  as  against  its  own 
aubjects,  has  or  has  not  a  right  to  do  this  or  that,  we  not 
uncommonly  mean  that  we  deem  the  act  in  question  gene^ 
rally  uuful  or  pernicious.  And  this  application  of  the  word 
is  not  mexact  if  we  mean  that  the  act  conforms  to  the 
Divine  law  as  measured  by  the  standard  oLutilitv^:  and  that 
the  ffovermnent  have  therefore  a  right  conferrea'on  them  by 
the  IMvine  law  to  do  such  an  act. 

To  ignorance  or  n^lect  of  these  palpable  truths,  we  may 
impute  a  pernicious  jargon  that  was  current  in  our  own 
country  on  the  eve  of  her  horrible  war  with  her  North 
American  children.  By  the  preat  and  small  rabble  in  and 
out  of  parliament,  it  was  said  that  the  government  sove- 
reign in  Britain  was  also  sovereign  in  the  colonies ;  and 
that,  since  it  was  sovereign  in  the  colonies,  it  had  a  right  to 
tax  their  inhabitants.  It  was  objected  by  Mr.  Burke  to  the 
project  of  taxing  their  inhabitants,  chat  the  project  was  in- 
espedient:  pregnant  with  probable  evil  to  tne  inhabitants 
of  the  colonies,  and  pregnant  with  probable  evil  to  the  in- 
habitants of  the  mother  countrv. 

But  to  that  most  rational  o\)jcction,  the  sticklers  for  the 
scheme  of  taxation  returned  this  asinine  answer.  They  said 
that  the  British  government  had  a  right  to  tax  the  colonists; 
and  that  it  ought  not  to  be  withheld  by  paltry  considerations 
of  expedienci/t  from  enforcing  its  sovereign  right  against  its 
refractory  subjects.  Now,  if  they  attached  any  determinate 
meaning  to  the  word  right,  they  must  have  meant  that  the 
British  government  was  empowered  bv  the  law  of  God  to 
tax  its  American  subjects.  But  it  hacl  not  a  Divine  right 
to  tax  its  American  subjects,  unless  the  project  of  taxing 
them  accorded  with  general  utility :  for  every  Divine  right 
springs  from  the  Divine  law  ;  and  to  the  Divine  law  general 
utility  is  the  index.  To  oppose  the  right  to  expediency ,  was, 
thereibre,  to  oppose  the  right  to  the  onlv  test  by  which  it 
was  possible  to  determine  the  reality  of  the  right  itself. 

A  sovereign  government  of  one,  or  of  a  number  in  its   From  u 
collegiate  and  sovereign  capacity,  may  appear  in  the  cha-  J^Jg^iJ^*** 
racter  of  defendant,  or  of  demandant,  betore  a  tribunal  of  f^ernment 
its  own  appointment,  or  deriving  jurisdiction  from  itseH  trtimiuiot 
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Bat  we  caxinot  hence  infer  that  the  gpoTemment  Uee  nndar 
legal  dutieSi  or  has  lenl  rights  a^auuit  its  own  sulneets. 

/'The  daim  of  the  j^aintiff  against  the  soTeieign  naftuMiant 
cannot  be  founded  on  a  positiTe  law.  For  then  would  the 
soyerdffn  defendant  be  in  a  state  of  subjection— eontmiy  to 
the  dennition  of  soverngnty.  And  the  cdauia  of  the  sor^ 
reiffn  demandant  cannot  be  founded  on  a  ponliTe  law;  for 
sucn  a  law  must  have  been  set  by  a  thud  party  to  a  HMmbsr 
or  members  of  the  society  wherein  the  demandldt  iasoprome : 
or  in  other  words,  the  society  is  subject  to  another  soreniga 
— that  is  to  two  sorerdgns  at  onoe— eontrsiy  to  the  natora 
of  sovereignty. 

In  f^ty  where  the  soverngn  goTemment  anpeazs  in  the 
character  of  defendant,  it  appears  to  a  daim  sninded  oa  a 
so-caUed  law  which  it  has  set  to  itselfl    Where  it  mean 
in  the  character  of  demandant,  it  apparently  founds  its  naim 
on  a  positive  law  of  its  own,  and  it  pursues  its  daim  jodi- 
dally.     The  rights  which  are  punned  agunst  it  befbm 
tribunals  of  its  own,  and  also  the  rights  iniich  it  punuii 
before  tribunals  of  its  own,  an  nMmy  ondiiyoMS  to  legal 
rights  ^  the  proper  acceptation  of  iJie  term) :  they  an 
qwui  legal  rights.    The  rights  which  are  pursued  against 
I  govemment  before  tribunals  of  its  own,  it  may  extinguish 
l^by  its  own  authority.    But  it  yields  to  those  claims^  when 
tney  are  established  judiciaUy,  a«  if  they  were  truly  founded 
on  positive  laws  set  to  itself  by  a  third  and  distinct  party. — 
The  rights  which  it  pursues  before  tribunals  of  its  own,  are 
powers  which  it  is  finee  to  exercise  according  to  its  own  plea- 
sure.    But  it  prosecutes  its  claims  through  the  medium  of 
judicial  procedure,  m  if  they  were  truly  foimded  on  positive 
laws  set  to  the  parties  defendant  by  a  third  person  or  body. 
The  foregoing  explanation  of  the  seeming  legal  rights 
which  are  pursued  against  sovereign  governments  before 
tribunals  of  their  own,  tallies  with  the  style  of  judicial  pro- 
cedure, which,  in  all  or  most  nations,  is  observed  in  cases  of 
the  kind.    The  object  of  the  plaintiff's  claim  is  not  de- 
manded as  of  right,  but  is  begged  of  the  sovereign  defendant 
as  a  grace  or  favour.    In  our  own  country,  whether  the 
claim  be  against  the  sovereign,  or  against  the  king  individu- 
ally, the  form  of  proceeding  is  by  what  is  callea  a  Petition 
of  Riaht*    In  the  latter  case  tms  mendicant  style  of  pre- 


*  A  Petition  of  Right  according  to  the  English  practice  may 
relate  to  a  daim  arising  out  of  the  act  or  omission  of  a  department 
of  Government,  or  to  a  claim  against  the  Queen  in  a  private  capacity. 
In  the  former  case  redress  is  prayed  from  *  Her  Migesty,'  meaning 
(I  think)  the  sovereign,  as  the  ultimate  author  of  the  wron^,  and 
morally  responsible  for  it ;  and  from  the  nature  of  the  caae,  if  m  the 

r>wer  of  tne  sovereign  in  give  or  withhold  redress.    The  Act  of 
ariiament  (28  and  24  Vict,  c  84)  which  at  present  regulates  the 


Ratiomle  of  Petition  of  Right.  I  %  t 

f^m^ing  tlie  daim  is  merely  accidental.     It  arises  from  the       Lsor. 
men  acddent  to  wlueh  I  have  adverted  already :  namely,         ^L     ^ 
tliat  our  own  king,  though  not  properly  sovereign,  is  com- 
pletely free  in  fact  from  l^;al  duties. 


pfooednre,  is  in  strict  conformity  with  this  view  of  the  case.    By 
see.  14  of  that  Act,  the  Cominissioneni  of  the  Treasun'  arc  reqaiicd 
to  paj  the  mone}'  and  coAts  decreed  *  oat  of  any  money's  in  their 
hands  for  the  time  being  lef^all}-  applicable  thereto,  or  which  may 
Im  beraaftnr  voted  by  Parliament  for  that  purpose.*    Where  tfaie 
petition  relates  to  a  clium  of  the  Utter  kind,  it  also  happent  that  the 
eompnlsion  is  merelv  a  moral  one.    By  the  section  last  oaoted  it  is 
in  this  case  proTided  that  *  the  amount  to  which  the  suppliant  hi  en- 
titled shall  he  paid  to  him  out  of  Buch  funds  or  moneys  as  Her 
lli^jeaty  shall  be  gradously  pleased  to  direct  to  be  applied  for  that 
purpose.'    So  runs  the  statute  in  accordance  with  the  venerable 
tTMition  that  the  queen  is  personally  Aree  ftrom  legal  obligation. 
This,  ss  Austin  shows,  is  a  mere  accident  or  peculiarity  of  our  svstem 
of  positive  law.    It  is  clear  that  if  Parliament  were  to  authorize 
leml  execution  against  the  queen's  private  property,  however  tmcon- 
shUUiomal  such  an  act  might  be  considered,  the  queen  would  be  bound 
personally  by  a  l^^l  obligation.     It  will  appear  from  what  is  said 
above,  that  in  the  stylo  of  formal    documents  the  words  *  Her 
Ifi^esty  *  or  the  *  QucciVh  most  Excellent  Majesty '  are  used  in  three 
entirely  different  senses : — 1.  As  mesning  the  novereipi,  e.p.  when  we 
•peak  of  Her  Msiesty's  Court  of  Queen's  Bench.    2.  As  meaning  the 
queen  in  a  public  capacity,  but  merely  as  a  subject  member  of  the 
pariiamcnt  or  of  the  body  politic.    3.  As  meaning  the  queen  as  a 
private  person. 

The  circumstance  that  suits  brought  in  the  Courts  in  India 
against  the  'Government  of  India'  are  in  the  form  of  ordinary 
actions  is  hardly  an  exception  to  the  pm()osition  that  cliiims  against 
the  sovereign  are  presented  in  a  mendicant  form.  The* Government 
of  India,' as  the  phrsitc  is  here  UHed,  is  a  political  subordinate,  whose 
relations  with  the  Imperial  Government  are  of  a  very  complex 
description.  In  this  country  *  the  Sccn'tary  of  State  in  Counal  of 
India  represents  the  pecuniary  liabilities  of  the  Government  of 
India,  and  is  constituted  a  legal  person  capable  (»f  l>eiug  sued  in  an 
ordhiarv  action.  But  notwithstanding  this  the  Indian  (iovemmcnt 
im  the  i^oHtical  Department^  which  is  umler  the  absolute  cnntnil  of 
ths  Secretarv  of  State,  is  not  formalty  amenable  to  any  legal  liability. 
The  anomaly  is,  that  there  is  no  certain  criterion  to  determine  tike 
dass  of  matters  which  belong  to  the  Political  Department,  and 
such  determination  is  often  practically  left  to  the  uncertain  and 
capricious  action  of  subordinate  olficials. 

This  may  be  the  place  to  obscr\'e  that  in  thin  country  the 
immunity  which  the  sovereign  necessarily  has,  and  which  the  king 
actually  has,  fh>m  legal  obligation,  i;*  extended  in  farm  to  the 
ministers  or  servants  of  the  crown.  Thu-i  no  civil  action  or  man- 
damus will  lie  against  the  Lords  of  the  Trca>ury,  or  tlie  P<w«t master- 
General,  nor  action  against  p<'rnons  in  their  respective  emplov,  at 
amek  public  servants.  (The  Queen  r.  I^>rd.t  Coromi^ioners  of  the 
Treasury,  L.R.  7  Q.  B.  887.)  And  there  are  H»nie  wn>n»rs  for  which 
there  is  no  redress  by  Petition  of  Right.  For  that  is  only  admissible 
when  the  9«MU»-obligation  of  the  king  or  sovereign  iJs  equivalent 
to  n  Mtf  or  arises  in  respect  of  the  possession  of  a  heivditament 
ar  chattel,  or  out  of  the  breach  of  a  contract  made  within  the 

G 


122 


A  soTerelgn 
BOTemin«nt 
may  have 
ftleful 

right  against 
a  subject  or 
•nbjscts  of 
another 
sovereign 
goTemment. 


The  origin  or 
caoMs  of 
political 
government 
and  society. 


Province  of  yurisprudeHa. 

Though  a  sovereign  goTemment  of  one^  oir  a  lowaaBign 
govenunent  of  a  num'to  in  its  collegiate  and  aoYeralgn 
capacity,  cannot  have  legal  lights  against  its  own  sol^e^k 
I  it  may  have  a  legal  right  agunst  a  subject  or  sulnects  of 
1  another  sovereign  government.    A  law  imposed  1^  ine  other 

g>vemment  *upon  its  own  subjects  may  create  a  light  in 
vour  of  the  first  government.  The  possession  of  a  lesal 
or  political  right  against  a  subject  or  subjects  of  another 
sovereign  government,  consistSi  therefbie,  with  that  in* 
dependence  which  is  one  of  the  essentials  of  sovereigntj.* 

Having  determined  the  general  notion  of  soverdgnty,  and 
illustrated  my  definition  by  considering  the  poasiUe  ibnna  of 
supreme  government  and  the  limits  of  supceme  political 
I  power,  I  now  proceed  to  the  origin  or  causes  of  the  nabitoal 
I  or  jpennanent  obedience,  which,  in  eveiy  sodety  pdUtioal 
and  independent,  is  rendered  by  the  bulk  of  the  oommnnity 
to  the  monarch  or  sovereign  number.  In  other  wmds,  I 
proceed  to  the  origin  or  causes  of  political  govenunent  and 
society. 

powers  oonstitutioaally  committed  to  the  Miniiter  or  D^tartmantof 
Government  by  wh«m  the  contract  is  made. 

The  remedy  agointiit  a  serrant  of  the  crown  lies  only  in  a  com- 
plaint to  the  Head  of  the  Department ;  and  if  redress  is  got  from 
nim,  the  remedy  would,  I  think,  according  to  Austin's  schemo,  be  s 
legal  one,  though  not  obtained  by  the  ordinary  forms  of  law.  Again, 
if  it  is  the  act  of  the  Head  of  the  Department  that  is  complained  of, 
the  attention  of  the  Government  as  a  body  might  be  called  to  it  by 
a  motion  or  question  in  Parliament ;  and  if  made  a  Cabinrt  qaeatiom, 
and  the  Government  as  a  bod}'  disapproved  of  the  act,  the  offendine 
minister  might  be  compelled  to  vacate  his  office.  This  agabi  wool^ 
according  to  Austin's  definitions,  bo  strictly  a  legal  sanction.  But 
if  the  Government  should  defend  the  act,  or  not  think  proper  to 
interfere,  the  only  means  of  redress  which  remain  are  those  which 
are  morallv  sanctioned ;  namely,  by  the  force  of  opinion— whether 
expressed  in  the  censure  of  a  definite  body  or  bodies,  such  as  Parlia- 
ment or  the  constituencies  convened  at  an  election,  or  remaining  in 
the  indefinite  form  called  public  opinion ; — unless  indeed,  there  is 
taken  into  account  the  exceptional  and  extraordinary  remedy  of  a 
parliamentary  impeachment,  which  would  be,  according  to  Austin's 
analyms,  a  legal  remedy.—  R.  C. 

*  In  our  own  courts  of  law  and  equity  it  is  held  as  undoubted, 
that  foreign  sovereigns,  whether  in  name  monarchs  or  republics, 
can  sue  in  their  sovereign  capacity ;  and  thev  are  rec(^ised  aa 
plaintiffs  in  our  courts  of  law  and  equity  by  tlie  same  name  and 
style  under  which  thov  are  recognised  by  our  own  sovereign  (that 
is,  nominally,  l>y  Her  M^'esty)  in  diplomatic  intercourse. — -(Case  of 
the  King  of  Spain,  judgment  by  Lord  Lyndhurst  in  the  House  of 
Lords.  2  Bligh  Keports.  New  series,  p.  31.  Case  of  the  United 
States  of  America  r.  Wagner,  Court  of  Chancery,  May  29,  June  11, 
17,  1867.  L.  R.  2  Ch.  582.  Judgment  by  Lord  Chancellor  Chelms- 
ford and  Lord  Justices  I'umer  and  Caimi?!^ 

As  to  the  possibilit^r  of  a  sovereign  being  subject  to  another 
sovereign,  to  certain  limited  effects,  see  concluding  explanations  in 
thla  chapter.— R.  C. 
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IXhe  proper  purpose  or  end  of  a  sovereign  political 
ment,  or  the  purpose  or  end  for  which  it  ou^ht  to  e 
the  greatest  possible  advancement  of  human  nappiner 
aooomplish  uiat  end  effectively,  it  commonl;^  must 
directly  and  particularly  to  advance  as  far  as  is  possible  the  ^ 
weal  of  its  own  community.    For  the  good  of  the  universal  ' 
society  formed  by  mankind  is  the  aggregate  good  of  the 
particular  societies  into  which  mankind  is  divided :  just  as 
the  happinees  of  any  of  those  societies  is  the  aggregate  hap- 
piness of  its  single  or  individual  members.    And  if  every  . 
government  consulted  the  weal  of  its  own  subjects,  the  lO  C  ^  •'  Y^ 

Erobable  tendency  would  clearly  be  to  promote  the  general 
appinees  of  mankind.  And  it  were  easy  to  show,  that  the 
general  and  particular  ends  never  or  rarely  conflict.  An 
enlightened  re^rd  for  the  common  happiness  of  nations, 
implies  an  enlightened  patriotism;  whilst  the  stupid  and 
atrocious  patriotism  which  looks  exclusively  to  country,  and 
would  further  the  interests  of  country  at  the  cost  of  all 
other  communities,  grossly  misapprehends  and  frequently 
crosses  the  interests  that  are  the  object  of  its  narrow  con- 
cern. But  the  topic  which  I  now  have  suggested,  belongs 
to  the  province  of  ethics,  rather  than  the  province  of  juris- 
prudence.* 


Cl> 


*  The  proper  parposo  or  end  of  a  sovereign  political  govern- 
ment is  conceived  inadequately  or  obscurely  by  most  or  many  of 
the  writers  on  political  government  and  society. 

Speaking  generally  and  vaguely,  it  may  be  said  that  the  proper 
end  of  government  is  to  co-operate  in  advancing  the  happiness  of 
mankindl  This  is  tlie  same  as  to  say  that  the  particular  and  deter- 
minate end  is  (in  an  enlightened  manner,  and  therefore  with  due 
regard  to  the  happiness  of  other  communities)  to  advance  as  far  as 
po&iible  the  weal  of  its  own  community.  The  writers  in  question 
mistake  for  the  proper  absolute  end  one  or  a  few  of  the  instru- 
mental ends  through  which  a  go\'ernment  must  accomplish  that 
abflolate  end. 

*  For  example :  It  is  said  by  many  of  the  speculators  on  political 
l^ovemment  and  society,  that  '  the  end  of  every  government  is  to 
lostitnte  and  protect  property.*  And  here  I  must  remark,  by  the 
by,  that  the  proponnders  of  this  absunlity  give  to  the  term  'pro- 
pertjr  *  an  extremely  large  and  not  very  delinite  signification.  They 
mean  generally  by  the  term  *propertv,'  legal  rights,  or  legal  facuf- 
tiee :  imd  they  mean  not  particuhirly  by  the  term  *  propi^rty,*  the 
legal  rights,  or  legal  facultu^  which  are  denominated  strictly  *  riglits 
of  prop^y  or  dominion.'  fNow  the  proi)er  paramount  purpoee  of  a 
sovereign  political  government,  is  not  the  creation  and  protection  of 
legal  rights  or  faculties,  or  (in  the  terms  of  the  proposition)  the 
iitttltation  and  Motection  of  property.  If  tliat  were  the  paramount 
purpoee,  the  end  might  be  the  advancement  of  misery,  rather  than 
the  advancement  of  happiness^  since  many  of  the  legal  rigfata 
which  govemmenta  have  created  and  protected  (as  the  rights  of 
mastcn,  for  example,  to  and  against  slaves),  are  generaUy  per- 
niciona,  rather  than  generally  luefol.  To  advance  as  lar  as  is 
poteiUe  the  common  happiness  or  weal,  a  government  mnet  ooofer 
OD  its  sdijecta  btn^ctnt  legal  rights,  or  such  legal  rights  as  general 
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1 24  Province  of  Jurisprudence. 

Tart  I.  |  From  the  proper  purpose  or  end  of  %  sorereigii  politieil 
§  1 .  \  gOTemment  we  may  reaoily  infer  the  caoses  of  that  nabitiial 
obedience  which  would  be  paid  to  the  BOTereign  bj  the  bulk 
of  an  eniightened  society.  If  they  thought  the  gOTenmient 
perfect,  or  that  the  government  accompliflhed  perfbetly  its 
'proper  purpose  or  end,  this  their  conviction  or  opimon  would 
oe  their  motive  to  obey.  If  thejr  deeoned  the  government 
faulty,  a  fear  that  the  ayHL  of  reeistance  nught  snipeie  the 
enl  of  obedience,  would  be  their  inducement  to  anbmit :{ for 


I  utility  commeods;  and,  having  conferred  on  its  Bot^feets  benefl- 
[oeot  'lej^al  rights,  nrnst  preserve  those  rights  from  infiringmentt  by 
enforcing  the  corresponding  sanctions.  Bat  the  inatitotfon  and 
protection  of  beneficent  legal  rights,  or  of  the  Idnda  of  prouettjf  that 
are  commended  bv  general  utility,  is  merely  a  soboramale  and 
instrumental  end  tnrou^  which  the  government  moat  aooompUih 
its  paramount  or  absolute  purpoee^— — As  affecting  to  detMrnlne  the 
absolute  end  for  which  a  boverpign  government  o^ght  XA  «xitt»  the 
proposition  in  question  is,  therefore,  false.  And,  coDskkfad  as  a 
definition  of  the  means  through  which  the  sovereign  goveramit 
most  pach  that  absolute  end,  the  proposition  in  (puitiioii  is  deAo- 
tive.  [if  the  government  would  aaly  accomplish  its  proper  para- 
mount purpose,  it  must  not  confine  its  care  to  the  creation  of  legal 
nghtfl,  and  to  the  creation  and  enforcement  of  the  answering  r^a- 
tive  duties.  'Hicre  are  absolute  legal  duties,  or  legal  duties  without 
corresponding  rights,  that  are  not  a  whit  loss  requisite  to  the  ad- 
vancement or  the  general  good  than  legal  rights  themselves  with 
the  relative  duties  which  they  im^^^.j  Xur  would  a  government 
accomplish  thoruuglily  its  proper  paramount  purpose,  if  it  merely 
conferred  and  protected  the  requisite  rights,  and  imposed  and  en- 
forced the  requisite  absolute  duties :  Though  a  good  legislation  with 
a  good  administration  of  justice,  or  good  laws  well  administere<l, 
are  doubtless  the  chief  of  the  means  through  which  it  must  attain 
to  that  end,  or  ^in  Dacoii's  figurative  language)  are  the  nervn  of 
the  common  weal. 

The  prevalent  mistake  which  I  now  have  stated  and  exemplified, 
is  committed  by  certain  of  the  writers  on  the  science  of  political 
tcconomy,  whenever  they  meddle  incidentally  with  the  connected 
science  of  legislation.  Whenever  they  step  from  their  own  into  the 
adyoining  province,  they  make  expressly,  or  they  make  tacitly  and 
unconsciously,  the  following  assumption  :  that  the  proper  absolute 
end  of  a  sovereign  political  government  is  to  further  as  far  as  is 
possible  the  growth  of  the  national  wealth.  If  they  think  that  a 
])olitical  institution  fosters,  or  that  a  political  institution  damps 
production  and  accumulation,  thay  forthwith  pronounce  that 
the  institution  is  good  or  bad.  ^liey  forget  that  the  wealth  of 
I  the  community  is  not  the  weal  of  the  communitv,  though  wealth 
I  is  one  of  the  means  reauisite  to  the  attainment  of  happiness.  They 
forget  that  a  political  institution  may  further  the  weal  of  the  com- 
mnnity,  though  it  checks  the  growth  of'its  wealth ;  and  that  apolitical 
institution  which  quickens  the  growth  of  its  wealth,  may  hinder  the 
advancement  of  its  weaK^^^ 

*  This  it  will  be  remembered  was  written  long  before  the  appearance  of 
J.  S.  Mill's '  Political  Economy. '  That  author  and  Professor  Fawcett  mutt 
be  mentioned  as  writers  by  whom  the  distinction  here  referred  to  is  never 
ignored  or  forgotten. — B.C. 
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thej  would  not  persist  in  their  obedience  to  a  government       Lect. 
whicli  they  deemed  imperfect,  if  they  thought  that  a  better         VI' 
gOTemment  might  probably  bo  got  oy  resistance,  and  that 
the  probable  good  of  the  change  outweighed  its  probable 
mudiief. 

^ince  every  actual  society  is  inadequately  instructed  or   I  . 
enlightened,  the  habitual  obedience  to  its  government  which    I/' 
is  rendered  by  the  bidk  of  the  community,  is  partly  the    I 
consequence  of  custom — the  habit  already  acquii^.     Or  it  / 
is    partly    the    consequence    of   prejudices:    meaning  by  * 
'  prejudices,'  opinions  and  sentiments  which  have  no  found- 
ation whatever  in  the  principle  of  general  utilit)-.     If,  for 
example,  the  government  is  monarchical,  they  partly  pay 
that  obedience  to  that  present  or  established  government 
because  they  are  fond  of  monarchy  inasmuch  as  it  is  mon- 
archy, or  because  thev  are  fond  of  the  race  from  which  the 
monarch  has  descended.     ()r  if,  for  example,  the  govern- 
ment is  popular,  they  partly  pay  that  obedience  to  that 
'oresent  or  established  government,  because  they  are  fond  of 
aemocracy  inasmuch  as  it  is  democracy,  or  because  the 
word  *  republic '  captivates  their  fancies  and  ailections. 

But  tliough  tliat  habitual  olxjdience  is  partly  the  con- 
sequence of  custom,  or  of  prejudices,  it  partly  arfses  from  a 
reason  based  upon  the  principle  of  utility.  If,  for  specific 
reai>ons,  they  are  attached  to  the  established  government, 
their  perception  of  the  utility  of  government  concurs  with 
their  attacnment,  and  assists  in  confirmin<?  the  habit. 
If  thev  dislike  the  establislietl  ffovemment,  their  dislike  is 
controlle<l  by  the  same  cause.  'The  perception,  by  the  bulk 
of  the  community,  of  the  utility  of  political  government,  or 
a  preference  by  the  bulk  of  the  community  of  any  govern- 
ment to  anarchy,  is  the  only  cause  of  the  habitual  obedience 
in  question,  which  is  coniuion  to  nearly  all  societj^ :  and 
therefore  the  only  cause  which  the  present  general  aisquisi- 
tion  can  properly  embrace.  The  causes  of  the  obedience  in 
question  which  are  peculiar  to  particular  societies  belong 
to  the  province  of  statistics,  or  the  pro\-ince  of  particular 
hist^ory. 

iTiie  only  general  cause  of  the  permanence  of  political 
governments,  and  the  only  geueral  cause  of  the  orlffin  of 
political  governments,  are  exjictly  or  nearly  alike./  Though 
every  government  has  arisen  in  part  from  spe?mc  or  par- 
ticular causes,  almost  every  govemnicut  must  have  arisen 
in  part  from  the  following"  general  cause ;  namely,  that  the 
buiK  of  the  natural  society  from  which  the  i>olitical  was 
formed,  were  dcfiroiw  of  e«c;ipinir  to  a  state  of  ^rovemment, 
from  a  state  of  nature  or  anarchy.  If  tliev  liked  specially 
the  srovemment  to  which  they  submitted,  their  general  per- 
ception of  the  utility  of  go\emment  concurred  with  tneir 
special  inclination.  *  If  they  disliked   the  government  tv\     v 
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which  they  sahmitted,  their  general  perception  of  Hie  utility 
of  goyemment  controlled  and  mastered  their  repngnanoei 

According  to  a  current  expreesion,  the  permaiMoee 
and  origin  of  eveiy  goyenunent  are  owing  to  toe  peoplB*B 
coruent :  that  is  to  say,  eveiy  goyemment  continuee  through 
the  coruent  of  the  people^  or  the  bulk  of  ^b»  pdlilical 
communi^:  and  eyery  goyemment  arises  through  tibe 
consent  of  the  people,  or  the  hulk  of  the  natural  toeiety 
from  which  the  pobtioal  is  formed.  According  to  iJia  same 
opinion  dressed  in  a  different  phrase,  the  power  of  the 
soyereign  flows  from  the  people,  or  the  people  is  the  foun- 
tain of  soyereign  power. 

That  a  goyemment  continues  through  the  people*!  eon" 
sent  is  true  in  one  sense.  The  permanence  of  eyery  goyecn- 
ment  depends  on  the  habitual  obedience  which  it  zeoeiyee 
from  the  bulk  of  the  conununity.  But  all  obedieooe  is 
voluntary  or  free,  or  eyery  party  who  obeys  conietU$  to  obey. 
In  other  words,  eyery  party  who  obeys  wiU$  the  obedienoe 
which  he  renders,  or  is  determined  to  render  it  by  aoiiik 
motive  or  another.  That  acquiescence  which  is  purely  in\ 
yoluntary,  or  which  is  purely  the  consequence  or  physical 
compulBion  or  restraint^  is  not  obi'dience  or  submission.  As  « 
correctly  or  truly  apprehended,  the  position  'that  every 
government  continues  through  the  people's  consent '  merely 
amounts  to  this ;  that,  in  every  societv* political  and  inde- 

Sendent,  the  people  are  determined  W  motives  of  some 
escription  or  another,  to  obey  their  government  habitually ; 
and  that,  if  the  bulk  of  the  community  ceased  to  obey  it 
habitually,  the  government  would  cease  to  exist. 

But  tlio  position  in  question,  as  it  is  often  understood,  is 
taken  with  one  or  another  of  the  two  following  meanings : — 
Ist.  That  the  bulk  of  every  community,  without  inconyenl^ 
cure  to  themselves,  can  abolish  the  established  government, 
and  vet  consent  to  its  continuance  or  pay  it  habitual  obedi- 
ence*; which  is  the  same  as  to  sav,  Tliat  the  bulk  of  every 
community  approve  of  the  establislied  government,  and  con- 
sent to  it's  continuance,  or  pay  it  habitual  obedience,  by 
reason  of  that  their  approbation.  As  thus  understood,  the 
position  is  ridiculously  false ;  the  habitual  obedience  of  the 
people,  in  most  or  many  communities,  arising  wholly  or 
partly  from  their  fear  of  tlie  probable  eWls  whidi  they  might 
suiler  by  resistance.  Or  2ndly,  That  if  the  bulk  of  a  com- 
munity dislike  the  established  government,  the  government 
ouifht  not  to  continue.  If  every  actual  society  were 
adequately  instnicted  or  enlightened,  the  position,  as  thus 
understood,  would  approacli  nearly  to  the  truth.  For  the 
dislike  of  an  enlightened  people  towards  their  established 
government,  would  bt'get  a  >'iolent  presumption  that  the 
government  was  faidty  or  imptTfect.  But,  in  every  actual 
society,  the  government  has  neglected  to  instruct  the  people 
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in  wmnd  political  science ;  or  pains  have  been  taken  by  the  Lrct. 
goveniment,  or  the  classes  that  influence  the  government,  to  Vl* 
exclude  the  bulk  of  the  community  from  sound  political  *  ' 
science,  and  to  perpetuate  or  prolong  the  prejudices  which 
weaken  and  distort  their  undertamngs.  Every  society, 
therefore,  is  inadequately  instructed  or  enlightened;  and, 
in  most  or  many  societies  the  love  or  hate  of  the  people 
towards  their  established  government  would  scarcely  beget 
a  pfesumption  that  the  government  was  good  or  bad.  An 
iffnorant  pepple  may  love  their  established  government, 
though,  by  dierishing  pernicious  institutions  and  fostering 
mischievous  prejudices,  it  positively  prevents  the  pro^ness 
in  nseAil  knowledge  and  in  hajppiness,  which  its  subjects 
would  make  spontaneouslv  if  it  simply  were  careless  of  their 
good.  And  so  may  an  ignorant  people  hate  their  estab- 
lished government,  thouhg  it  labours  strenuously  and  wiselv 
to  furUier  the  general  weal.  The  dislike  of  the  Frencn 
people  to  the  ministry  of  the  godlike  Turgot,  amply  evinces 
the  melancholy  truth.  They  stupidly  thwarted  the  mea- 
sures of  their  warmest  and  wisest  friend,  and  made  common 
cause  with  his  and  their  enemies — with  the  rabble  of  nobles 
and  priests  who  strove  to  uphold  misrule  and  to  crush  the 
reforming  ministry  "^nth  a  load  of  calumny  and  ridicule. 

That  the  permanence  of  everv  government  is  owing  to 
the  people^s  consent,  and  that  tte  origin  of  every^  ffovem- 
ment  is  owing  to  the  people  s  consent,  are  two  positions  so 
closely  allied,  that  wiiat  I  have  said  of  the  former  will 

^^'^^  ^PP^y  ^^  ^^  latter. 

llA'erv  government  has  arisen  through  the  consent  of  the 
people,  in  this  sense,  that  their  submission  is  a  consequence 
of  motives,  or  thev  will  the  submission  which  thev  render. 
But  a  special  approbation  of  the  government  to  which  they 
freely  submit  niay  not  be  their  motive  to  submigsion.     Al-  I 
though  they  submit  to  it  freely,  the  government  perhaps  is  ) 
forc^  upon  them  by  a  fear  of  the  evils  which  would  follow  > 
a  refusal  to  submit.     Through  a  fear  of  those  oils  (and,  ( 
probably,  bv  a  general  perception  of  the  utility  of  political  ' 
government'),  they  freely  submit  to  a  government  from  j 
which  they  are  specially  averse. 

The  expression  *  that  every  government  arises  through 
the  people  s  consent '  is  often  uttered  vrith.  the  following 
meaning ;  that  the  bulk  of  a  natural  society  about  to  be- 
come a  political,  or  the  inchoate  subjects  of  an  inchoate 
political  government,  promise,  expressly  or  tacitlv,  to  obey 
the  future  sovereign.  The  expreraion,  as  uttered  with  this 
meaninflr,  confounds  consent  and  promise,  and  therefore  is 
grossly  mcorrect.  Tlie  proposition  so  intended  to  be  con- 
^  eyed  is,  however,  noteworthy  as  being  involved  by  an 
hypothesis  which  I  proceed  to  examine. 

In  erery  political  societv  the  subjects  are  under  duties  to  Tta«  hypo- 

•^  '^  .J  .u«B»  Ta.>iMk 
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Pabt  I.  f  the  Bovomgn  one  or  body,  pirfly  rdigioos^  pirily  knlj,  tad 
i  J«      .  parUymonL    The  sorerngn  goyernmeDt  u  imw  mitMt  to 
'       '       'I  the  Bubjecti,  religious  and  numd,  hat  not  lepL    Thk  ota 
easily  he  made  to  appear  by  an  easy  application  of  the  priiH 
ciples  reiterated  in  the  preceding  lectiues.  ■ 

It  follows  that  the  duties  of  the  subjects  towards  the 
sovereign  goyemment,  with  the  duties  of  the  soreragn 
government  towards  the  subjects,  originate  respectively  in 
three  several  sources ;  namelvi  the  Divine  law  (as  indicated 
by  the  principle  of  utility),  positive  kw,  and  positive 
morality.  And,  to  my  understandinff,  it  seems  that  we  ac- 
count suffidenUy  for  the  orig^  of  those  obligations,  whm 
we  simply  refer  them  to  those  thdr  obvious  fountains, 
and  that  an  ampler  solution  of  their  origin  is  not  in  the 
least  requisite,  and,  indeed,  is  impossiUe.  But  there  axe 
many  writers  on  political  government  and  society,  who  axe 
not  content  to  account  for  thdr  origin  by  simply  refigmng 
them  to  those  their  manifest  sources,  and  who  aoowdingly 
resort  to  the  hypothesis  of  tiie  original  caoenant  or  ecmiraet, 
or  ihe  fundamental  civUpact, 

By  the  writers  who  resort  to  it,  this  renowned  and  tot 
exploded  h^rpothesis  is  imagined  and  rendered  variously. 
But  its  efi^t  as  imagined  and  rendered  by  most  of  those 
writers,  may  be  stated  generally  thus : 

To  the  iormation  of  every  society  political  and  indepen- 
dent— of  every  TroXif  or  avitas — all  its  future  members  then 
in  being  are  joint  or  concurring  parties :  parties  to  an  agree- 
ment in  which  the  body  politic  then  originates,  and  on  which 
as  a  basis  it  afterwards  rests.  As  being:  the  necessary  source 
of  the  independent  political  society,  this  agreement  of  all  is 
styled  the  original  covenant :  as  being  the  necessary  basis 
whereon  the  cim'tas  afterwards  rests,  it  is  styled  pactmn  civile 
fundfimefitale, — In  the  process  of  making  this  covenant  or 
Jpact  there  are  three  several  stages ;  which  may  be  described 
in  the  following  manner.  1.  The  future  members  of  the 
■  .  community  about  to  be  created  jointly  resolve  to  unite  them- 
\  selves  into  an  independent  political  society :  signifying  and 
determining  withal  the  paramount  purpose  of  their  union, 
or  even  some  of  its  subordinate  or  instrumental  ends.  Ajid 
here  I  must  briefly  remark,  that  the  paramoimt  purpose  so 
determined  is  the  paramount  purpose  for  which  a  society 
})olitical  and  independent  ou^t  to  be  founded  and  per- 
petuated. By  the  writers  "^o  resort  to  the  hypothesis, 
this  paramount  purpose  or  absolute  end  is  conceived  differ- 
ently. To  writers  who  admit  the  system  which  I  style  the 
theory  of  utility,  thispurpose  or  end  is  the  advancement  of 
human  happiness.  To  a  multitude  of  writers  who  have 
flourished  and  flourish  in  Germany,  the  following  is  the  truly 
magniflcent  though  somewhat  mysterious  object  of  political 
government  and  society:  namely,  the  extension  over  the 
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earth,  or  over  its  human  inhabitants,  of  the  empire  of  riprht  Lrct. 
or  justice.  It  would  seem  that  this  rijrht  or  justice,  like  VI. 
the  good  Ulpian*8  justice,  is  absolute,  eternal,  and  imniut-  *  '  ' 
able.  It  is  not  the  right  or  justice  which  is  merely  a  creature 
of  the  law  of  God.  out  something  self-e\'ident  to  which  his 
law  conforms  or  snould  conform.  I  cannot  understand  it, 
and  will  not  attempt  to  explain  it.  !Mcrel^  guessing  at  what 
it  may  be,  I  take  it  for  tne  right  or  justice  mentioned  in  a 
preceding  note :  I  take  it  for  general  utility  darkly  con- 
ceiyed  and  expressed.  2.  Ha\'ing  resolved  to  unite  them- 
selyes  into  an  independent  political  society,  all  the  members 
of  the  inchoate  community  jointly  determine  the  constitu- 
tion  of  its  soyereign  political  government ;  the  member  or 
members  in  whom  the  sovereignty  shall  reside  ;  and  if 
there  are  to  be  more  than  one,  they  jointly  determine  the 
mode  wherein  the  sovereign  number  shall  share  the  sovereign 
powers.  3.  The  process  of  forming  the  independent  politi- 
cal society  is  completed  by  promises  given  and  accepted : 
namely,  tiv  a  promise  of  the  inchoate  sovereign  to  the  in- 
choate sutjects,  by  promises  of  the  latter  to  the  former,  and 
by  a  promise  of  each  of  the  latter  to  all  and  «ach  of  the  rest. 
I'he  purport  of  these  imnuisos  is  the  follow.ng. — The  sove- 
reign promises  generally  to  govern  to  the  }vinimount  end  of 
the  indej)endent  political  societv,  and  specially  to  govern  to 
the  subordinate  ends  (if  anv])  signilied  oy  the  resolution  to 
form  the  s«)ci«^ty.  The  subjects  promise  to  render  to  the 
sovereign  such  obedience  as  shall  consii't  with  that  para- 
mount purpose  and  those  subordinate  purposes.  Tlio  re- 
solution of  the  members  to  unite  themselves  into  an  inde- 
pendent political  society,  is  stvled  pactum  unionis.  Their 
determination  of  the  constitution  or  structure  of  the  sove- 
reign political  government,  is  styled  pactum  constituiionis  or 
pactum  ordinatianis.  The  promise  of  the  sovereign  to  the 
subjects,  with  the  promises  of  the  subjects  to  the  sovereign 
and  to  one  another,  are  styled  jyactum  subjectionut :  for, 
through  these  promises  the  relation  of  subjection  and  sove- 
reignty arises  netween  the  partie,«>.  But  of  the  three  so- 
caSed'pactJij  the  last  only  is  properly  a  convention.  Through 
this  convention,  which  is  staled  the  original  convention,  or 
fundamental  pact,  the  sovereign  is  bound  (at  least  religiously) 
to  ffovem  as  is  mentioned  above :  and  the  subjects  are  bound 
(religiously)  to  render  to  the  sovereign  for  the  time  being, 
the  obedience  above  described.  And  the  binding  ^-irtue  of 
this  fundamental  pact  is  not  confined  to  the  founders,  of  the 
independent  political  society  ;  but  extends  to  their  respec- 
tive successors,  l^hrough  the  promise  made  by  the  original 
■oyereign,  following  sovereigns  are  bound  (religiously)  to 
ffovem  as  ia  mentioned  above.  Throuf^h  the  promises  made 
tj  the  original  subjects,  foUowinfi;  subjects  are  bound  (reli- 
giously) to  render  to  the  sovereign  for  the  time  being,  the 
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obedience  above  described. — In  ereiy  society  politioil  and 
independent,  the  duties  (that  is  to  say,  rel]j[i;iou8  duties)  of  the 
sovereign  towards  the  subjects,  and  of  tbe  subjects  towaida 
tbe  sovereign,  arise  from  a  pact  or  original  coTenantsnch  M 
I  have  above  delineated.  Unless  we  suppose  such  an  agn^ 
ment,  we  cannot  account  adequately  for  those  thdr  respec- 
tive obligations. 

Such,  J  believe,  is  the  general  purport  of  the  hypothesiBy 
as  it  is  imagined  and  rendered  by  most  of  the  wnters  who 
resort  to  it. 

But,  as  I  have  remarked  above,  the  writers  who  zetort 
\  to  the  hypothesis  imagine  and  render  it  variously.    Accord- 
I  ing  to  some,  The  original  subjects,  covenanting  Jar  them- 
sdves  and  their  followers,  promise  obedience  to  the  original 
.  and  following  sovereigns :  but  the  original  soverogn  is  not 
I  a  pronusing  party  to  the  fundamental  civil  pact.    And  by 
the  different  wnters  who  render  the  hyi^ouiesis  thus,  the 
purport  of  the  subjects'  promises  is  variously  imagined. 
I  r*or  exunple,  some  suppose  that  the  obediencepropadaed  by 
I  the  subjects  is  the  qualified  or  conditional  obedieDoe  de- 
scribed above;  whilst  others  suppose  that  the  obedience 
.  promised  by  the  subjectu  is  an  oDcdience  passive  or  un- 
•  limited.     IJut  thouprh  the  writers  wlio  resort  to  the  hypo- 
thesis imagine  and  render  it  variously,  they  concur  in  this . 
That  the  religious  duties  of  the  subjects  towards  the  sove- 
rei^  are  creatures  of  the  oriprinal  covenant.      And  the 
\   wnters  who  fancy  that  the  original  sovereign  was  a  promis- 
'  ing  party  to  the  pact,  also  coucur  in  this :  That  the  religious 
duties  of  the  sovereign  towards  the  subjects  are  engendered 
by  the  same  agreement. 

Having  stated  the  purport  of  the  hypothesis,  I  will  now 
suggest  shortly  a  few  of  tne  conclusive  objections  to  which 
it  IS  ojgp* 

l.^To  account  for  the  respective  duties  of  subjectato- 
1.  For  Its  pro-  wsrds  their  sovereign  government,  and  of  the  sovereign 
fcMedob^t,  g^pfvemment  towards  its  subjects,  is  the  scope  of  every 
ftctount  for  j  imter  who  supposes  an  original  covenant.  But  we  sufiici- 
dntiM  of  ^*  gently  account  for  the  origin  of  those  respective  obligations, 
■orereiirni  when  we  refer  them  simply  (or  without  the  supposition  of 
an  original  covenant^  to  their  apparent  and  obvious  foun- 
tains :  namely,  the  law  of  God,  positive  law,  and  positive 
morality.  [  Besides,  if  the  formation  of  an  independent  po- 
litical society  were  really  preceded  by  a  fundamental  civil 
pact,  scarce'  any  of  the  duties  lying  thereafter  on  the 
subjects,  or  on  the  sovereign,  would  be  engendered  or  influ- 
enced by  that  foregoing  convention.  The  hypothesis,  there- 
I  fore,  of  an  original  covenant,  is  needless,  and  is  worse  than 
'  needless.  It  afiects  to  assign  the  cause  of  certain  pheno- 
mena, namely,  the  respective  duties  of  subjects  and  sovereign: 
!  and  the  cause  which  it  assigns  is  not  only  superfluous,  but 
also  ineiRdient, 
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That  an  original  covenant^  althou^li  it  really  preceded 
the  formation  of  an  independent  political  society,  would  . 
hardly  oblige  (legalli/,  religiously,  or  morally)  the  original  I 
rabjects  or  soTereigns  or  their  respective  successors,  will  I 
appear  from  the  following-  analysis. 

Every  convention  wnich  obliges  legally  (or  eveiy  con- 
tract properly  so  called)  derives  its  legal  efficacy  from  a 
poaitive  law.  Speaking  exactly,  it  is  not  the  convention 
that  obliges  legaUv,  or  that  engenders  the  legal  duty :  but 
the  law  annexes  the  duty  to  the  convention ;  or  determines 
that  duties  of  the  given  class  shall  follow  conventions  of  the 
given  description.  Consequently,  if  the  sovereign  govern- 
ment were  bound  UyaUy  by  the  fundamental  civil  pact,  the 
legal  dutv  h-ing  on  the  government  would  be  the  creature  of  a 

EMitive  law  annexing  the  duty  to  the  pact.  And  such  a 
w  must  have  been  sot  by  a  sovereign  government  other 
than  the  sovereijm  government  bound  bv  it.  Consequently, 
the  latter  would  bo  in  a  state  of  subjection — contrary  to 
the  hypothesis.  The  subjects,  however,  might  bo  legally 
bound  to  keep  the  original  covenant.  But  tliis  legal  duty 
would  properly  proceed  from  the  law  set  by  their  own  sove- 
reign, and  not  from  the  covenant  itself. 

Again,  if  the  sovereign  or  subjects  were  bound  relif/iovsly 
bv  the  fundamental  civil  pact,  the  i-oligious  duty  Iving  on 
the  sovereign,  or  the  roUjrious  dutv  lying  on  the  subjects, 
would  properly  proceed  from  the  t>ivine  law,  and  not  from   i 
the  pact  itself. 

The  proper  absolute  end   of  an  independent  political  \ 
Focietv,  and  the  nature  of  the  index  to  the  law  of  God,  are   . 
conceived  diilerentlv  bv  diflerent   men.     But  whatever  bo 
the  absolute  end  of  an  indcpt'udeut  ])()litical  society,  and 
whatever  be  the  nature  of  the  index  to  the  law  of  God,  the 
sovereign  would,  without  an  onpnal  covenant,  be  bound 
religiously  to  govern  to  that  absolute  end  :  and  the  subjects 
would,  without  an  orijrinal  covenant,  l)e  bound  religiously 
to  render  to  the  sovereign  the  olx^dience  which  the  accom- 
plishment of  the  end  might  require.     The  original  covenant,  | 
if  consistent  with  that  absolute  end,  would  be  superfluous  t 
and  therefore  inopenitive.     If  the  original  covenant  con- 
tlicted  with  that  absolute  en<l,  it  would  also  conflict  with  the 
law  which  is  the  source  of  reli^rious  obligations,  and  would 
not  oblige  religiously  the  sovereign  government  or  its  subjects. 

And  though  the  original  soAereign  or  the  original  sub- 
jects might  have  been  bound  religiously   by  the  original 
covenant,  why  orhowshouhl  it  bind  religiously  the  sucosed-  / 
ing  sovereigns  or  subjects:*     Ihities  tothe  subjects  for  the  • 
time  being,  would  bo  laid  by  the  law  of  God  on  all  the 
following  sovereigns ;  and  duties  to  the  sovereign  for  the 
time  being,  would  be  laid  by  the  law  of  (tod  on  all  the  follow- 
ing aubiects :  but  why  should  those  obligalioBft  bo  \ai*^  oix 
thoM  iMowing  partiee,  through  the  fundameTitiX  "^m^^ 
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Past  I.     — tiuongh  or  in  cooMMpBiiee  of  a  paet  mide  witiboiit  tUfar 
t  L        authori^.  and  even  withont  thflir  knowledge  P    liyrf  oU» 

*''*~'^'  '  gations  often  lie  upon  partieB  (as,  for  aTiinplei  nponhiehior 
adminiatiatoni),  tiuKragh  or  in  conaequenoe  of  wimfsMinads 
by  other  parties  whose  ftcnlties  or  meana  of  mlflHinfr  oUi- 
flations  aeYoWe  or  descend  to  them  br  Tirtna  of  positive 
W.  And  I  ^ero^ve  readily  the  ezpedisooy  of  these  pio- 
yiuons  of  positive  law.  Bat  I  am  nnahle  to  peteeive.  wh j 
or  how  a  promise  of  the  original  sovereign  or  sdojeeta 
should  hind  religiously  the  following soverei^  or  sabieets: 
though  I  see  that  the  cases  of  legal  obligataott  to  which  I 
now  nave  adverted,  jirobsbly  suggested  t&  groondless  eon- 
omt  to  those  who  devised  thle  hypothesis  of  a  fondamentsl 
civil  jpact 

If,  again,  the  sovereign  were  bound  nurdtfy  to  beep  the 
original  covenant,  the  sovereign  would  be  bound  by  opuiiona 
current  amongst  the  subjects,  to  govern  to  the  abeohite  end 
at  which  its  authors  had  aimed.  And  if  the  sab|eet8  were 
bound  moraUy  to  keep  the  original  covenant^  tiiey  would  be 
bound  severaUy  by  opinions  of  the  community  at  laige,  to 
render  to  the  soTereipm  the  obedience  which  the  accomplish- 
ment of  the  end  miprht  require.  But  the  moral  obligations 
thus  incumbent  on  the  soyereign,  with  the  moral  obligations 
thus  incumbent  on  the  subjects,  would  not  be  imposed  by 
\  the  positive  morality  of  the  community,  through  or  in  corue^ 

Iqumce  of  the  pact. 
To  take  the  cose  most  favourable  to  the  hypothesis  that 
these  oblifrations  arise  from  such  a  pact,  let  us  assume  that 
the  fancied  original  covenant  was  conceived  and  constructed 
by  its  authors,  with  some  particularity  and  precision :  that, 
ha\dng  determined  the  absolute  end  of  their  union,  it  speci- 
fied some  of  the  ends  positive  or  negative,  or  some  of  the 
means  or  modes  positive  or  negative,  through  which  the 
sovereign  government  should  rule  to  that  absolute  end. 
The  founders,  for  example,  of  the  independent  political 
society  (like  the  Roman  people  who  adopted  the  Twelve 
Tables),  might  have  adverted  speciall^r  to  the  monstrous  and 
palpable  mischiefs  of  at  post  facto  legislation.  The  &ncied 
covenant  might  have  determined  specially,  that  the  sovereign 
government  about  to  be  formed  should  forbear  from  legisub- 
tion  of  the  kind ;  and  the  obedience  promised  by  the  subjects 
might  have  been  promised  with  a  correspK)nding  reservation. 
Now  the  bulk  or  generality  of  the  subjects,  in  an  indepen- 
dent political  community,  might  think  alike  concerning  the 
absolute  end  to  which  their  sovereign  government  ought  to 
rule :  and  yet  their  uniform  opinions  concerning  that  absolute 
end  might  bind  or  control  their  sovereign  very  imperfectly. 
For  notwithstanding  such  uniformity  of  sentiments  they 
might  think  so  variously  in  regard  to  the  subordinate  en^ 
by  which  that  paramount  end  was  to  be  compassed  that  they 
would  haxdlj  oppose  to  the  govemm«iit)  In  any  particular 
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\y  a  oniformi  sixnultaDeous,  and  effectual  reBistanee. — ^Biit 
if  the  mass  of  tae  subjects  thought  alike  or  unifonnly  con- 
eeming  more  or  fewer  of  the  proper  subordinate  ends  of 
gOTemment.  those  uniform  opinions  would  probably  exercise 
a  potent  influence  over  the  sovereign.  Speaking  generally, 
the  proper  subordinate  ends  of  a  sovereign  nolitical  govern- 
ment may  be  imagined  in  forms,  and  statea  in  expressions, 
whidi  are  ndther  extremely  abstract,  nor  extremely  vague. 
And,  if  they  are  dearlv  conceived  and  definitely  expressed, 
the  government  could  hardly  venture  to  deviate  from  any 
of  them  without  incurring  discontent  and  possible  reustance. 

The  extent  to  which  a  government  is  bound  by  the 
opimons  of  its  subjects  and  the  eilicacy  of  the  moral  duties 
wmdi  their  opinions  imj^se  upon  it  depend,  therefore, 
mainly  on  the  two  followm^  causes :  First,  the  number  of 
its  suDordinate  ends  concerning  which  the  mass  of  its  sub- 
jects think  alike  or  uniformlv :  secondly,  the  degree  of  clear- 
ness and  precision  with  wliich  they  conceive  the  ends  in 
respect  whereof  their  opinions  thus  coincide. 

It  follows  from  what  I  have  premised,  that,  if  an 
original  covenant  had  determined  clearly  and  precisely  some 
of  the  subordinate  ends  of  povemment,  and  those  ends  were 
favoured  by  the  opinions  of  the  mass  of  the  subjects  for  the 
time  being,  the  sovereign  would  be  bound  effectually  by  the 
positive  morality  of  the  conmiunity,  to  nile  to  the  sulJordi- 
nate  ends  whicli  tlie  covenant  liad  thus  specified.  And  hero 
(it  might  be  aiyued)  the  soverei«rn  would  be  bound  morally 
to  rule  to  tliose  same  ends,  through  or  in  consequence  of  the 
fundamental  pact.  For  (it  miprht  be  said)  the  elficacy  of  thn 
opinions  binaing  tlie  soverei}ju  povemment  would  mainlj 
arise  from  the  clearness  and  precision  with  which  those 
same  ends  were  conceived  by  the  mass  of  the  subjects;  and 
this  again  from  the  clearness  and  precision  with  which  those 
same  ends  had  been  specified  by  the  original  covenant.  It 
will,  however,  appear,  on  a  moment's  reflection,  that  the  i 
opinions  of  the  subject  founders  of  the  independent  political  I 
society  were  the  cause  rather  than  the  effect  of  the  covenant.  I 
And,  granting  that  tlie  clearness  with  which  they  were  spe- 
cified by  the  covenant  would  impart  an  answering  clearness 
to  the  conceptions  of  the  subjects  their  successors,  that  effect 
would  not  be  wrought  by  the  covenant  as  being  a  covenant 
or  pact. ;  but  as  being  a  luminous  statement  of  those  same  sub- 
ordinate ends.  And  any  similar  statement  which  might 
circulate  widely  (as  a  similar  statement,  for  example,  by  a 
popular  and  respected  writer),  would  work  a  similar  effect. 

The  following  (I  think)  is  the  only,  or  nearly  the  only 
ease,  wherein  an  original  covenant,  as  lx>ing  a  covenant  or 
pact,  might  generate  or  influence  any  of  the  duties  lying  on 
the  sovereign  or  subjects. 

It  might  be  believed  by  the  bulk  of  the  subjects,  thai 
their  soverei^  fcremmeDt  was  bound  ie\ig\oufiW  \o  ^Qi\«ni 
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to  what  they  esteemed  the  abeolute  end  of  gufanuaenti 
rather  because  it  had  promued  to  goTem  to  toat  alwoltito 
end,  than  by  reason  of  the  intrinsic  worth  belonging  to  the 
end  itself.  Now,  if  the  mass  of  the  sabjects  potentiy 
believed  this,  the  duties  of  the  gOTemment  'towards  its 
subjects,  which  the  positiTe  morality  of  the  comnmnitj  im- 
posed upon  it,  would  exist  wholly  or  in  part,  because  the 
original  co^'enant  had  preceded  or  accompanied  the  institu- 
tion of  the  independent  political  society.  For  if  it  deputed 
from  any  of  the  ends  detennined  by  tne  original  covenant, 
the  mass  of  its  subjects  would  be  moved  to  anger  (and 
perhaps  to  eventual  rebellion),  by  its  breach  of  its  fratime^ 
real  or  supposed,  rather  than  by  that  misrule  of  which  they 
esteemed  it  guilty.  In  this  single  case,  the  mor^  doties  of 
the  sovereign  towards  the  subjects  would  be  inflomeed  by 
an  original  covenant  real  or  supposed.  But  it  wiU  appear 
from  tiie  following  analysis,  that,  where  it  might  engender 
or  influence  any  of  those  moral  duties,  that  preceding  con* 
vention  would  probaUy  be  pernicious. 
.  An  original  covenant  would  be  simply  useless,  if  it  merelT 
'determined  the  absolute  end  of  the  Bovereipn  political 
government :  if  it  merely  determined  tliat  the  absolute  end 
I  of  the  government  wns  t Jie  greatest  iiossible  advancement  of 
the  common  happiness  or  weal.  I'or  though  the  covenant 
might  give  uniformity  to  the  opinions  of  the  mass  of  the 
subjects  in  regard  to  that  paramount  purpose  expressed  in 
general  terms,  that  unifonnity  would,  as  I  have  shown 
already,  hardly  influence  the  conduct  of  their  sovereign 
politiciEtl  government. 

f  But  the  covenant  might  specify  some  of  the  means 
through  which  the  government  should  rule  to  its  absolute 
•  end — the  common  weal.  And  as  specially  determining  any 
of  those  means,  or  any  of  the  subordinate  ends  to  whid  the 
government  should  rule,  the  original  covenant  would  be 
simply  useless,  or  would  be  positively  pernicious. 

If  the  covenant  of  the  founders  of  the  community  did  not 
aflect  the  opinions  of  its  succeeding  members,  it  would  be 
simply  useless. 

if  the  covenant  of  the  founders  of  the  community  did 
affect  the  opinions  of  its  succeeding  members,  it  pro^bly 
would  be  pernicious.  The  community  would  impute  to  the 
subordinate  ends  specified  by  the  original  covenant,  a  worth 
extrinsic  and  arbitrar}',  or  independent  of  their  intrinsic 
merits.  They  would  respect  the  specified  ends  not  merely 
because  they  believed  them  to  be  useful,  but  because  the 
venerable  founders  of  the  independent  political  society  had 
determined  (by  the  venerable  original  covenant)  that  these 
same  ends  were  some  of  the  ends  or  means  through  which 
the  weal  of  the  community  might  be  furthered  by  its  sove- 
1  reign  govemmeht.     Now  the  venerable  age  wherein  the 
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eommumty  was  founded^  would  prolxiLly  be  less  enlightened  |    Lscr. 
(notwitiifltanding  its  claims  to  veneration)  than  any  of  the         VI. 
myining  and  degenerate  ages  through  whidi  the  community    ^       *       ' 
mig^t  endure.    Consequently^  tlie  opinions  held  in  an  age 
comparatively  ignorant,  concerning  the  subordinate  ends  to 
wh]&  tiie  government  should  rule,  would  influence,  more  or 
lees,  throu^  the  medium  of  the  covenant,  the  opinions  held, 
conoeming  those  ends,  in  ages  comparativelv  well-informed. 
Let  ns  suppose,  for  example,  that  the  formation  of  the 
British  oommumty  was  preceded  by  a  fundamental  pact. 
Let  us  suppose  (a  '  most  unforced '  supposition^  that  the  ig^  \ 
noimnt  fodHders  of  the  community  deemed  foreign  commerce  I 
hurtful  to  domestic  industry.    Let  us  suppose,  moreover,  ^ 
that  the  government  about  to  be  formed  promised  for  itself 
and  its  successors,  to  protect  the  industry  of  its  own  society, 
by  forbidding  and  preventing  the  importation  of  foreign 
manufactures.    Now  if  the  fundamental  pact  made  by  our 
worthy  ancestors  were  devoutly  reverencea  by  many  of  our- 
selves, it  would  hinder  the  diffusion  of  sound  occonomical  1 
doctrines  through   the  present  community:  and  it  would   '^ 
prevent  the  existing  sovereign  government  from  legislating 
wisely  and  usefully  in  regard  to  our  couinicrcial  intercourse 
with  other  independent  nations.  Nay,  the  lovers  of  darkness 
assuredly  would  afHrm,  and  probably  would  potently  believe, 
that  the  government  was  incompetent  to  withdraw  the  re- 
strictions wliich  the  laws  of  preceding  governments  have 
laid  on  our  foreign  commerce  :  that  being,  as  it  were,  a  privy 
of  the  first  or  original  government,  it  was  estopped  by  the 
solemn  promise  which  that  government  had  given. 

Promises  or  oaths  on  the  part  of  the  original  soverei^,  1 
or  of  succeeding  sovereigns,  are  not  the  cfHcient  securities,  ' 
moral  or  religiou$y  for  beneticeut  government  or  rule.     The 
best  of  moral  securities,  or  the  best  of  the  securities  yielded  . 
by  positive  moralitv,  would  arise  from  a  wide  difiusion, 
through  the  mass  of  the  subjects,  of  the  soundest  political   ; 
science  which  the  lights  of  tue  ago  could  afford.    The  best  > 
of  religious  securities  would  arise  from  worthy  opinions, 
held  by  rulers  and  subjects,  conceminflr  the  wishes  and  pur- 
poses of  the  Good  and  Wise  Monarcn,  and  concerning  the 
nature  of  the  duties  which  he  lavs  upon  earthly  sovereigns. 

2.  It  will  appear  from  the  following  strictures,  that  the    '.  Tbebypo- 
hypothesis  of  tne  fundamental  pact  is  not  only  a  fiction,  but   fliuonlftDd 
is  a  fiction  approaching  to  an  impossibility :  that  the  insti-  2liJfJJJn<j 


tution  of  a  ir6Xic  or  civitaSf  or  the  formation  of  a  society  1  eitotenet  ib 
political  and  independent,  was  never  preceded  or  accom-  '"^ 
panied,  and  could  hardly  be  preceded  or  accompanied,  by  ' 
an  original  covenant  properlv  so  called,  or  by  aught  resem- 
bling the  idea  of  a  proper  original  covenant. 

Every  convention  properly  so  called  consists  of  apromi§e 
or  mutual  promises  proffered  and  accepted.    Whiei^  oHfe  OO^ 
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•f  tlie  agneing  partaeB  giYes  a  prtmiiw,  the  ooiiTeatioB  it  1^ 
to  be  wnUaUraL  Wlimrar  mutual  pronuflea  are  proflBpad 
and  accepted,  there  are,  in  atrictnen,  two  or  more  oon- 
yentiona:  for  the  promiae  proffiared  1^  each,  and  accepted 
by  the  other  of  the  agreeing  partiea.  la  of  itaelf  an  agrae- 
ment.  Bat  where  the  perfonnance  of  dther  of  the  pfomiaea 
is  made  to  de^d  on  the  performance  of  the  ofaer,  tlw 
seyenl  oonventiona  are  commonly  deemed  one  conTentioB, 
and  the  convention  ia  then  aaid  to  be  bUateroL 

The  main  eaaentiala  of  a  convention  are  theae:  lElrat,  a 
iigmficatian  by  the  pronuaing  party,  of  hia  intentim^  to  do 
the  acta,  or  to  obeerve  the  forbeaniicea,  which  he  promiaea 
to  do  or  obeerve :  aecondly,  a  mffn^kaii<m  bv  the  proDuaee. 
1  that  he  expeeti  the  promiamg  pwty  will  fulfil  the  proflered 
\  promiae.  And  that  theae  are  of  the  veiy  eaaence  of  a 
propel  convention  or  agreement|  will  appear  on  a  moment'a 
reflection. 

The  conventiona  enforced  by  podtive  hiw  or  morality  are 
enforced  legally  or  morally  for  vazioua  reaaona,  of  which 
the  following  ia  alwaya  one. — Sanctiona  apart,  a  convention 
\  tends  to  raise  in  the  mind  of  the  promisee  an  expectation 
that  its  object  will  be  accomplished :  and  to  the  expectation 
so  raised  he  naturally  shapes  his  conduct.  Now,  as  much 
of  the  business  of  human  life  turns  or  moves  upon  conven- 
tions, frequent  disappointments  of  those  expectations  which 
conventions  naturally  excite,  would  render  human  society 
a  scene  of  baffled  hopes,  and  of  thwarted  projects  anil 
labours.  To  prevent  such  disappointments  is  a  main  object 
of  the  legal  and  moral  rules  \vhose  direct  and  appropriate 
purpose  is  the  enforcement  of  pacts  or  agreements.  But 
the  promisee  would  not  entertain  the  expectation,  imless 
the  corresponding  intention  were  signified  by  the  promising 
partv :  ana,  imless  the  existence  of  the  expectation  were 
signified  by  the  promisee,  the  promising  party  would  not 
be  apprised  of  its  existence,  although  the  proflered  promise 
had  actually  raised  it.  Without  the  signification  of  the 
intention,  there  would  be  no  promise  properly  so  called:  with- 
out the  signification  of  the  expectation,  there  would  be  no 
sufficient  reason  for  enforcing  the  genuine  promise  which 
really  may  have  been  proffered.  A  promise  proffered  but 
not  accepted  is  called,  in  the  technical  language  of  the 
Roman  jurists,  a  pollicitation,^ 

It  follows  that  an  original  covenant  properly  so  called, 

*  The  incidenlal  statement,  in  the  text,  of  the  essentials  of  a 
convention  or  pact,  b  sufficient  for  the  limited  purpose  to  which  I 
have  there  placed  it.  A  f^ood  exposition  of  the  rationale  of  con- 
tnu:t  or  convention  would  involve  a  searching  analysis  of  the  fol- 
lowing intricate  expressions : — promise  ;  pollicitation  ;  convention, 
agreement,  or  pact;  contract;  auasi-oontract ;  some  of  which  will  be 
farther  adverted  to  in  the  sequel. 
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or  Aa^ht  resembliog  it,  could  hardly  precede  the  formatioii       Laor. 
of  an  independent  political  society.  ^L 

Accoraing  to  tne  hypothesis  of  the  original  covenant,  in  '  ' 
80  &r  as  it  regards  the  promise  of  the  original  soTereign, 
the  BOTereign  promises  to  govern  to  the  absolute  end  of  tne 
union  (and,  perhaps,  to  more  or  fewer  of  its  subordinate  or 
instrumental  ends).  And  the  promise  is  proffered  to,  and 
is  accepted  by,  all  the  oripnal  subjects.  According  to  the 
hypothesis  of  the  original  covenant,  in  so  far  as  it  regards 
the  promise  of  the  original  subjects,  they  promise  to  render 
to  the  sovereign  such  a  qualified  obedience  as  shall  consist 
with  the  g^ven  ends.  And  the  promise  of  the  subjects 
passes  from  am  the  subjects :  from  all  and  each  of  the  sub- 
jects to  the  monarch  or  sovereign  body,  or  from  each  of  the 
subjects  to  all  and  each  of  the  rest. 

"Now  it  appears  from  the  foregoing  statement  of  the 
main  essentials  of  a  convention,  that  the  promise  of  the 
sovereign  to  the  subjects  would  not  be  a  covenant  properly, 
unless  the  subjects  accepted  it.     But  the  subjects  could 
hardly  accept  it,  unless  they  apprehended  its  object.  Other* 
wise,*  the  promise  could  hardly  raise  in  their  minds  any 
determinate  expectation,  still  less  could  they  signify  such    . 
expectation.     Now  the  ignorant  and  weaker  portion  of  the    \ 
inchoate  community  (the  portion,  for  example,  which  was 
not  adult)  could  hardly  apprehend  the  object  of  the  sove-   • 
reign  8  promise,  whether  general  or  special.     We  know  that 
the  great  majority,  in  any  actual  community,   have  no  1 
determinate  notions  concerning  the  absolute  end  to  which  I 
their  sovereign  government  ought  to  rule :  nor  anv  deter- 
minate notions  concerning  the  ends  or  means  through  which 
it  should  aim  at  the  accomplishment  of  that  its  paramount 
purpose.     It  surely,  therefore,  is  absurd  to  suppose,  that   ■ 
all  or  many  of  the  members  of  any  inchoate  community  i 
would  have  determinate  notions  concerning  the  scope  of  ! 
their  union,  or  concerning  the  means  to  its  attainment.   ' 
Consequently,  most  or  many  of  the  original  subjects  would 
not  apprehend  the  object  of  the  original  sovereign's  promise : 
and,  not  apprehending  its  object,  they  would  not  acc^t  it 
in  effect,  although  they  mignt  accept  it  in  show.     With    ' 
regard  to  them,  the  promise  of  the  onginal  sovereign  would 
be  hardly  a  covenant  or  met,  but  a  mere  pollicitation. 

The  remarks  wliich  I  have  now  made  on  the  promipo  of 
the  original  sovereign,  will  applv,  with  a  few  obvious  adapts 
ations,  to  the  promise  of  the  original  subjects. 

If  you  would  suppose  an  original  covenant  which  as  a 
mere  hypothesis  will  hold  good,  you  must  suppose  that  the   » 
society'abeut  to  be  formed  is  composed  entirely  of  adult   ' 
memliert :  that  all  these  adult  members  are  persons  of  sane 
mind,  and  even  of  much  saffacity  and  much  judgment ;  and 
fiuriy  acquainted  with  poUticai  and  ethical  science.    Oo  1 
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these  Vare  posnHlitieB,  yoa  Biaj  buld  an  oiigiiHil  oorauat 
which  Bhall  be  a  coherent  fiction. 

It  ia  hardly  necessaiy  to  add,  tiiat  the  hypotheda  of  llie 
original  covenant,  in  any  of  its  fonna  or  ahapeai  has  no 
\  foundation  in  actual  facts.  There  is  no  hlBtorioal  evidsDeei 
that  the  hypothesis  has  eyer  been  realised:  thftt  the  fbnii»- 
tion  of  any  society  political  and  independent  has  actoaUj 
been  preceded  by  a  proper  original  covenant,  or  bj  ai]^t 
approaching  to  the  idea. 

iln  a  few  societies  political  and  independent  (aa,  ixx  ex- 
ample, in  the  Anglo-American  States),  the  sovereign  political 
govenunent  has  been  detenuined .  at  once,  and  agreeably  to 
\  a  scheme  or  plan.  But,  even  in  these  societies,  ttie  Mrtiea 
who  determined  the  constitution  (dther  as  schenm^  or 
planning,  or  a»  simnly  voting  or  adopting  it)  wore  merelr  a 
idender  portion  of  tne  whole  of  the  independent  oommumfy, 
and  were  virtually  sovereign  therein  betore  the  eonatitation 
was  determined:  insomudi  that  the  constitution  was  not 
constructed  by  the  whole  of  an  inchoate  conmLumlj,  but 
rather  was  constructed  by  a  fiactionof  a  eooQununi^auMidy 
•  consummate  or  complete.  In  most  societies  political  and 
'  independent)  the  constitution  of  the  supreme  government 
\ha8  grofwn.  By  which  fustian  but  current  phrase,  I  intend 
not  to  intimate  that  it  hath  come  of  itself,  or  is  a  marvellous 
something  fashioned  without  hands.  I  mean  that  its  con- 
stitution lias  been  the  work  of  a  long  series  of  authors, 
comprising  the  oriprinal  members  and  many  generations  of 
their  followers.  And  the  same  may  be  said  of  most  of  the 
ethical  maxims  which  opinions  current  with  the  subjects 
constrain  the  sovereign  to  observe.  Tlie  original  sovereign 
ffovemment  could  not  have  promised  its  subjects  to  govern 
by  tliose  maxims.  For  the  current  opinions  which  actually 
enforce  those  maxims,  are  not  coeval  with  the  independent 
I  political  society,  but  rather  have  arisen  insensibly  smce  the 
I  society  was  fonued.  In  some  societies  political  and  inde- 
pendent, oaths  or  promises  are  made  by  rulers  on  their 
accession  to  office.  But  such  an  oath  or  promise,  and  an 
original  covenant  to  which  the  original  sovereign  is  a  pro- 
mising party,  have  little  or  no  resemblance.  That  the 
formation  of  the  society  political  and  independent  preceded 
the  conception  of  the  oath  itself,  is  commonly  implied  hj 
the  terms  of  tlie  latter.  The  swearing  party,  moreover,  is 
commonly  a  limited  monarch,  or  occupies  some  position 
like  that  of  a  limited  monarch :  that  is  to  say,  the  swearing 
party  is  not  sovereign,  but  is  merely  a  limb  or  member  of  a 
sovereign  body. 

It  is  said,  however,  by  the  advocates  of  the  hvpothesis, 
(for  the  purpose  of  obviating  the  difficulty  which  these 
negative  cases  present),  that  a  tacit  original  covenant  pre- 


Hypothesis  of  an  Original  Caveftant  139 

eeded  the  fonnation  of  the  society,  althoiu^  its  fonnation       Lect 
was  not  preceded  by  an  express  covenant  of  the  kind^  ^t« 

Now  the  only  difference  between  an  express,  and  a  ^"^  '"^^ 
tacit  or  implied  conyention,  lies  in  this :  That,  where  the 
convention  is  express,  the  intention  and  acceptance  are  sig- 
nified by  language,  or  by  signs  which  custom  or  usage  has 
rendered  eqmvalent  to  language :  but  that,  where  the  con- 
vention is  tacit  or  implied,  the  intention  and  acceptance  are 
not  signified  by  words,  or  by  signs  which  custom  or  usage 
has  made  tantamount  to  words. 

Most  or  many,  therefore,  of  the  members  of  the  inchoate 
society,  could  not  have  been  parties,  as  promisors  or  pro- 
miseee,  to  a  tacit  original  covenant.  For  they  could  not 
have  conceived  the  object  with  which,  according  to  the 
hypothesis,  an  ori^nal  covenant  is  concerned ;  and  could 
not  have  signified  in  any  way  an  intention  which  they  were 
not  comnetent  to  entertain. 

Besides,  in  many  of  the  native  cases  to  which  I  now 
am  adverting,  the  position  and  deportment  of  the  original 
sovereign  government,  and  the  position  and  deportment  of 
the  bulk  of  the  original  subject**,  exclude  the  supposition 
of  a  tacit  original  covenant.  For  example:  "Where  the  1 
original  government  begins  in  a  i-iolent  conquest,  it  scarcely  1 
promises  tacitly,  by  its  violences  towards  the  vanquished, 
that  it  will  maKe  their  weal  the  paramoimt  end  of  its  rule. 
And  a  tacit  promise  to  render  obedience  to  the  intrusive 
and  hated  government,  scarcely  passes  from  the  reluctant 
subjects.  They  presently  will  to  obey  it,  or  presently  consent 
to  obey  it,  because  they  are  constrained  to  obey  it,  by  their 
fear  01  its  military  sword.  But  the  tcill  or  consent  to  obey 
it  presentiy,  to  wnich  they  are  thus  constrained,  is  scarcely 
a  tacit  promise  (or  a  tacit  manifestation  of  intention)  to 
render  it  future  obedience.  For  they  intimate  pretty  sig- 
nificantiy,  by  the  reluctance  with  which  they  obey  it,  that 
they  would  Kick  with  all  their  might  against  the  intrusive 
government,  if  the  military  sword  which  it  brandishes  were 
not  so  long  and  fearful. 

By  certain  of  the  later  advocates  of  the  hypothesis  of 
the  original  covenant  (chiefly  Qerman  writers  on  political 
government  and  society),  it  is  commonly  admitted  tiiat 
original  covenants  are  not  historical  facts :  but  they  zeal- 
ously maintain,  notwithstanding  this  sweeping  admission, 
that  the  only  sufficient  basis  of  an  independent  political 
society  is  a  fundamental  ci^-il  pact.  I  will  not  undertaJce 
to  gmde  the  student  into  the  transcendental  regions  where 
this  language  is  supposed  to  have  a  meaning.* 


*  For  the  notions  or  langnage,  concerning  the  original  coyenantf 
of  Gennan  writers  on  politicid  government  and  society,  I  refer  the 
curious  reader  to  the  foUowing  books.— 1.  Kant's   Metaphysidl 


to  tbe  uDlrer- 
Ml  ooBnexlon 
befiwMn 
dutjand 
eonreDtlon. 
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PabtI.  3.  Idosemy  ttaietnra^o&thehypotJifiiriBoftiieoiigiiiil 

jl*        covenant,  with  the  foUowinff  xemaik: 

yZ^^     ')       I^  would  aeem  that  the  njpothfleiB  waa  auggeated  to  its 

tiMsto  pro^  I  authors,  by  one  or  another  of  ttieee  auppontaona.  1.  Whan 

X!iSSm^      \  ^^'^  ^  °^  oonvention,  there  is  no  duty.    In  other  woidk 

Mranv«tonM  whooTor  is  obliffed,  is  obliged  through  a  promiae  giTen  and 

"**'""  "*^  accepted.    2.  Eveiy  convention  ia  neoeasaiily  fbUowed  bj 

a  duty.    In  other  words,  wherever  a  promiae  ia  given  and 

accepted,  the  promising  party  is  obliged  through  the  w»* 

mise,  let  its  object  and  tendency  be  vdiat  they  may.    It  ia 

assumed,  expr^y  or  tacitly,  by  Hobbea,  Kant,  and  otfaera. 

that  he  who  is  bound,  haa  neceaaaxily  given  a  nromiae,  and 

that  he  who  haa  given  a  promise  ia  neoeaaazily  Dound. 

But  both  suppositions  are  groealy  and  obnously  fidae. — 
Of  religious,  legal,  and  moral  dutiea,  aome  are  impoaed  by 
the  lawa  which  are  their  respective  souioes,  through  or  in 
consequence  of  conventions.  But  others  are  aniieTed  to 
tacts  which  have  no  leeanUance  to  a  conventioni  or  to 
au^ht  that  can  be  deemed  a  promise.  OonacNiuentil^,  a  aove- 
reign  ffovemment  might  lie  under  duties  to  its  subjects,  and 
its  subjects  might  lie  under  duties  towards  itsefr,  though 
neither  it  nor  its  subjects  were  bound  through  a  pact. — 
And  as  duties  ore  annexed  to  facts  which  are  not  pacts  or 
conventions,  so  are  there  pacts  or  conventions  which  are 

Principles  of  Jurisprudence  For  the  oripnal  corenant,  see  the 
head  1)09  Staatsrecht, — 2.  A  well  made  rhilosophical  Dictionary 
(in  four  octavo  volumes),  by  Professor  Krug  of  the  University  of 
Leipzig.  For  the  orif^nal  covenant,  see  the  article  StatUsur^grunq. 
~-d.  An  exposition  of  the  Political  Sciences  {SUuttswiuenachaftai\ 
by  Professor  POlitz  of  the  same  University :  an  elaborate  and  usefiil 
work  in  five  octavo  volumes.  For  the  original  covenant,  see  the 
head  Staatn  und  Staatenrecht, — 4.  The  Historical  Journal  (for  Nov. 
1799)  of  Fr.  v.  Gentz :  a  celebrated  scr\'ant  of  the  Austrian  goTem- 
ment. 

For,  in  Germany,  the  lucid  and  coherent  doctrine  to  which  I 
have  adverted  in  the  text,  has  not  been  maintained  exdosively  by 
mere  metaphysical  speculators,  and  mer«»  university-profesiors,  of 
politics  and  jurisprudence.  We  are  gravely  assure*!  by  Gentz,  that 
ti.e  original  covenant  (meaning  this  same  doctrine  touching  the 
original  covenant)  is  the  verj'  basis  of  the  science  of  politics :  that, 
without  a  correct  conception  of  the  original  covenant,  we  cannot 
judge  soundlv  on  any  of  the  questions  or  problems  which  the 
science  of  politics  prints.  *  Der  gesellschaftliche  Yertrag^  ifi^7^ 
he)  ist  die  Basis  der  allgemeinen  StantswissenschafU  £ine  richtige 
Vorstellung  von  diesem  Vertrage  ist  das  erste  Erfordemiss  zu  einem 
reinen  Urtheile  Uber  alle  Fragen  und  Aufgaben  der  Politik.'  Nay, 
he  thinks  that  this  same  doctrine  touching  the  original  covenant,  la 
probablv  the  happiest  result  of  the  newer  German  philosophy ;  inso- 
much t\jat  the  fairest  product  of  the  newer  German  philosophy  is 
the  conceit  of  an  original  covenant  which  never  was  made  anj'where, 
but  which  is  the  necessary'  basis  of  political  government  and  society. 
— Warmly  admiring  German  literature,  and  profoundly  respecting 
German  scholarship,  I  cannot  but  regret  the  proneness  of  Germaii 
philosophy  to  vague  and  misty  abstraction. 
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Goverftfpuftts  dejure  and  de  facto, 

not  followed  by  duties.  Conyentions  are  not  enforced  by 
divine  or  human  law,  without  reference  to  their  objects  and 
tendencies.  There  are  many  conventions  which  positive 
morality  reprobates:  there  are  many  which  positive  law 
will  not  sustain,  and  man^  which  positive  law  actively  an- 
nuls :  there  are  many  which  conflict  with  the  law  of  God, 
inasmuch  as  their  tendencies  are  generally  pernicious.  Con-  ^ 
aequentlv,  although  the  sovereign  and  subjects  were  parties 
to  an  original  covenant,  neither  the  sovereign  nor  subjects  \ 
would  of  necessity  be  bound  by  it. 

From  the  origin  or  causes  of  political  government  and  J,*»«  «J»»«iuc- 
society,  I  pass  to  the  distinction  of  sovereign  governments  <  reisn  voTem- 
into  governments  dejure  and  governments  rfe/ac<o.  For  the  -yownimeiiu 
two  topics  are  so  connected,  that  the  few  brief  remarks   <f«i«r««nd^ 
which  I  shall  make  on  the  latter,  may  be  placed  aptly  at  the   dH/aSS^^^ 
end  of  my  disquisition  on  the  former.  p. 

In  respect  of  the  distinction  now  in  Question,* govern- 
ments are  commonly  divided  into  three  kinds :  First,  govern- 
ments which  are  governments  de  jure  and  also  de  facto  \l,' 
secondly,  governments  which  are  governments  de  jure  but  | 
not  de  facto ;  thirdly,  governments  which  are  governments  | 
de  facto  but  not  d^  jure  \  A  government  de  jure  and  also 
de  fact  Of  is  a  urovemmenTaeemed  lawful,  or  deemed  rightful 
or  iust,  which  is  present  or  established :  that  is  to  sav, 
which  receives  presently  habitual  obedience  from  the  bulk 
or  generality  of  the  membei'S  of  tlic  independent  political 
community.  A  government  dejure  but  not  de  facto  (shortly 
expressed  by  the  elliptical  phrase  *  n  govomment  dejure^)^ 
is  a  government  deemed  lawful,  or  diHjnied  rightful  or  just, 
which,  nevertheless,  has  been  supplnnttHi  or  displaced :  that 
is  to  say,  which  receives  not  ])re9ently  (iilthougn  it  received 
formerly)  habitual  ubt^dieuco  from  the  bulk  of  the  com- 
munity. A  government  de  facto  but  uot  de  jure  (or  more 
shortly  *  a  government  de  facto '),  is  a  government  deemed 
unlawful,  or  deemeil  wrongful  or  unjust,  which,  nevertheless, 
receives  presently  habitual  obedience  from  the  bulk  of  the 
community. 

In  resjMict  of  jto^itive  iaic,  a  sovereign  political  govern-      \ 
luent  which  is  f^tablished  or  prest^nt,  is  neither  lawful  nor 
unlawful :  In  respect  of  positive  law,  it  is  neither  rightful 
nor  wrongful,  it  i»  neither  just  nor  unjust.     It  is  therefore 
neither  lej/al  nor  illrtjal. 

/Tnev»'r\'  society  |K)liticul  and  independent,  the  actual  po-  \ 
sitive  law  is  a  rn^ature  of  tht»  nctual  sovereign.  I^aw,  no 
longer  enforced  by  the  pn-sent  supn^ne  government,  would 
cease  to  be  law  in  the  wii^e  of  positive  law./  To  borrow  tlie 
language  of  llobbes,  *  The  legislator  is  lie  (not  by  whose 
authority  the  law  was  first  made,  but)  by  whose  authority 
it  continues  to  be  law.* 
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Part  I.  Oonaequently,  an  eBtaUuhed  soTeraigii  guvaniUMnt,  in 

§  *•        reepect  of  the  pontive  law  of  its  own  indtpendent  oommn- 
"  nity,  u  neither  lawful  nor  unlawfuL    For  u  ibO|  it  wen  Inr? 

ful  or  unlawful  by  Bome  law  either  of  its  own  aatjointntwiti 
or  by  the  appointment  of  another  eorereiffn.  ?(£e  fmom 
alteraatiye  Is  manifestly  absnxd;  and  the  mtter  is  oootaiy 
to  the  hypothesis  of  its  sovereignty. 

in  reenect  of  the  positiTe  law  of  that  independent  eona- 

munity  wWein  it  onoe  was  soTereigni  a  so-osUed  gnrem- 

ment  iejwe  but  not  de  facto,  is  not,  and  cannot  be,  a  lawfbl 

government:  for  by  the  positive  law  of  the  comniiniHy, 

which  exists  by  the  authority  of  the  government  d§  faciOf 

\  tiie  supplanted  frovemment  is  proeeriDedi  and  attempts  to 

restore  it  are  maJe  legal  wrongs.    In  reepect  of  the  positive 

law  of  another  independent  community,  a  so-called  govenn 

ment  dejure  but  not  de  facto  is  neither  lawfblnarnniawfkiL 

For  by  tne  hypothesis,  the  other  independent  ccunmnnit^ 

has  no  power  recognised  by  habitual  obedience,  by  wMch  it 

canmterfere. 

t    JGl  respect,  theu^  of  wmtiv  iaw,  the  distinction  of  80V»- 

•      I  reign  governments  mto  lawful  and  unlavrM  is  a  disdnotMrn 

I  without  a  meaniug.    For,  as  tried  by  this  test,  or  as  mea- 

Bured  by  this  fitanaard,  n  so-called  government  de  hire  but 

not  de  facto  canuot  bo  lawful :  and,  as  tried  by  the  same 

test,  or  measured  bv  the  same  standard,  a  govemment  de 

faciQ  is  neither  lawful  nor  unlawful. 

\'In] 
of  sovc     ^     ^, 
A  distinction  without  a  meani^ 
A  govemment  de  facto  may  be  lawful,  or  a  govemment 
de  facto  may  be  unlawful,  in  respect  of  the  positive  morality 
of  that  independent  community  wherein  it  is  establi^ed. 
'  If  the  opinions  of  the  bulk  of  the  community  favour  the 
I  arovemment  de  factOy  the  govemment  de  facto  is  morally 
jrawful  in  respect  of  the  positive  morality  of  that  particular 
society.     If  the  opinions  of  the  bulk  or  the  community  be 
adverse  to  the  govemment  de  facto,  it  is  morally  unlawful 
I  in  respect  of  the  same  standara. 

And  a  government  de  facto,  or  a  govemment  not  defado^ 
may  be  morallv  lawful,  or  morally  unlawful,  in  respect  of  the 
positive  morality  which  obtains  between  nations  or  states, 
jliough  positive  international  morality  looks  mainly  at  the 
possession,  every  government  in  possession,  or  every  govem- 
ment defactOy  is  not  acknowledged  of  course  by  otner  estab- 
lished governments.  In  respect,  therefore,  of  positive 
international  morality,  a  govemment  (^/ac^omay  be  unlaw- 
ful, whilst  a  govemment  not  de  facto  may  be  a  government 
de  jure, 

A  govemment,  moreover,  de  facto,  or  a  govemment  not 
,  de  facto,  m&j  be  lawful  or  unlawful  in  respect  of  the  law  of 


'  In  respect,  however,  of  positive  moraiity,  the  distinction 
[/    \  of  sovereign  governments  into  lawful  and  unlawful,  is  not 
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God.    Tried  by  the  Divine  law,  as  known  throuf^h  the  prin-  >  [  Leox;. 
dple  of  utUity,  a  sovereign  government  de  facto  is  lawfuDy         VI* 
a  sovereign  government,  if  the  general  happiness  or  weal  j  ^""^     '     " 
requires  its  continuance.    Tried  bv  the  same  law,  as  known 
through  the  same  index,  a  sovereign  government  de  facto  is 
not  lawfully  sovereign,  iftho  general  happiness  or  weal  re- 
quires its  aoolition. 

The  definition  of  a  positive  law  implicitly  contained  in 
ike  foregoing  lectures,  and  which  has  been  already  stated  by 
Anticipation  (p.  'i^2  mpra)y  mav  now  be  reiterated  in  terms 

jchich  have  been  explained  wfth  an  approach  to  precision. 

/The  essential  diflerence  which  severs  a  positive  law  from  a 
law  not  a  positive  law  ia  this : — Every  positive  Iftff.Xo'^ 
every  law  simply  and  strictly  so  called ji  is  set,  directly  or 
I'lTfuiluusly,  by  a  sovereign  indindual  or  "Bodvj  to  a  member 
or  nJemRfeW  Of  thB  Independent  political  society  wHefeiii^lts 

"Iflthor  Is  supreiD^.l  in  otiiei^  wordtfy  It  js  eel]  directly  "or 
circuitously,  oy  a  flTOnai^h  or  soverei^_mjymlicr»!lp  a  person^ 

"oTpw^'iflm  ill  H  slHlo  of  ^ubjecfion  to  itsnuthor. 
'      T!nr(!?fimliobrnbwcver,  only  approaches  to  a  perfectly 
complete  and  perfectly  exact  definition.     It  is  open  to  cer- 
tain correctives  which  I  will  now  briefly  sup'pest. 

Ever}'  law  properly  so  called  is  set  by  a  superior  to  an 
inferior  or  inferiors :  it  is  set  bv  a  partv  aniied  with  might, 
to  a  party  or  parties  whom  that  miprJit  can  reach.  Now 
(speaking  generally)  a  party  wlio  is  liable  to  be  i*eaclied  by 
the  might  of  tlu*  author  of  the  law  is  a  memlx'r  of  the  in- 
dependent connuunity  whert'in  tlie  author  is  sovereign.  In 
other  words,  a  })arty  who  is  ninoiiable  to  a  Ifgal  sanction  is 
a  subject  of  the  author  of  the  law  to  which  the  sanction  is 
annexed.  Although  tlie  positive  law  may  aflect  to  oblige 
strangers  (or  parties  wh*)  are  not  members  of  that  indepen- 
dent community),  none  but  meuilxTS  of  that  independent 
community  are  virtiuilly  or  truly  bound  by  it.  Jiesides,  if 
the  positive  law  of  one  independent  commuuitv  bound  lepally 
(ana  generally)  the  members  of  another,  tfie  other  inde- 
pendent c<mimunity  would  not  be  an  independent  community, 
but  merely  a  subordinate  community  forming  a  limb  of  iio 
first. 

Spwiking,  then,  generallv,  we  may  wiy  that  a  positive  law 
is  set  or  directed  exclusively  to  a  subjtK't  or  subjects  of  its 
author:  or  that  a  positive  law  is  set  or  directed  exclusively 
to  a  memlx*r  or  nienilK'rs  uf  the  community  wherein  its 
author  is  sovereign.  But,  in  many  cases,  the  j>ositive  law 
of  a  given  indejK'iident  c<nnniunity  imposes  a  duty  on  a 
gfrant/er:  on  a  pirty  who  is  wo/  amemberof  thejriven  inde- 
pendent community,  or  is  only  a  member  to  certain  limited 
purposes.  For  such,  in  these  cases,  is  the  position  of  the 
itxmnger,  that  the  imposition  of  the  legal  duty  consists  with 
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tlie  soTenigiitj  of  the  goYemment  of  whidL  lie  kptope^y^ 

Isalject  For  example:  A  party  not  a  memlMr  oSf  a gireB 
independent  oommunitj,  Imt  living  within  its  ierrllury  and 
within  the  juiisdiction  of  its  sovereign,  is  boond  or  oii^gndf 
to  an  extent  which  is  limited  hjr  its  positive  law.  lirntf 
within  the  territory,  he  is  liaUe  to  be  reached  by  the  le^ 
sanctions  by  which  the  law  is  enforced.  And  tiie  ImI 
duties  impeded  upon  him  by  the  law  are  consistent  with  flie 
soverdgnty  of  the  foreign  govenmient  of  which  he  is  properiy 
a  subj€»t.  For  the  duties  are  not  impored  upon  the  fimun 
government  itself,  nor  upon  the  membne  generally  of  the 
community  subject  to  it,  nor  are  they  laid  upon  the  obliged 
party  as  being  one  of  its  subjects,  but  as  being  a  member,  to 
certain  limitM  purposes,  of  the  community  wherein  he  xe- 
sides.  Again :  If  a  stranger  not  residing  within  the  pven 
community  be  the  owner  of  land  or  moveables  l^ing  within 
its  teiritoiy,  tiie  sanction  of  the  law  mav  reach  lum  through 
the  land  or  goods.  For  instance,  if  he  oe  sued  on  anagiee- 
ment,  uid  judgment  be  given  for  the  plaintiff,  the  tiifiiiial 
may  execute  its  i  udoment  by  resorting  to  the  luid  or  mov^ 
ables,  although  tne  aefendant*s  bodv  is  beyond  the  rsach  of 
its  process.  And  this  consists  with  the  sovereignty  of  the 
government  of  which  the  stranger  is  properly  a  subject.  In 
all  the  caseS)  therefore,  which  I  noW  have  noted  and  ex- 
I  emplifiedy  the  positive  law  of  a  given  independent  society 
Vmay  impose  a  auty  on  a  stranger.  Bv  reason  of  the  obstacles 
mentioned  in  the  preceding  paraCTaph,  the  binding  virtue  of 
iUie  positive  law  cannot  extend  generally  to  members  of 
iforeign  communities.  But  in  the  cases  wkich  I  now  have 
noted  and  exemplified  those  obstacles  do  not  inter>-ene. 

The  definition^  therefore,  of  a  positive  law,  which  is  as- 
sumed expressly  or  tacitly  throughout  the  foregoing  lectures, 
is  not  a  perfectly  complete  and  perfectly  exact  definition. 
In  the  cases  noted  ana  exemplified  iu  tlie  last  paragraph, 
a  positive  law  obliges  legally,  or  a  positive  law  is  set  or 
directed  to,  a  stranger  or  straru/ei'S :  tlint  is  to  say,  a  person 
or  persons  Twt  of  the  community  wherein  the  author  of  the 
law  is  sovereign  or  supreme,  ffow,  since  the  cases  in  ques- 
tion are  omitted  by  that  definition,  the  definition  is  too 
narrow,  or  is  defective  or  inadequate :  and  to  a  corresponding 
extent  the  determination  of  the  pro^nnce  of  jurisprudence, 
which  is  attempted  iu  these  discourses,  falls  short  of  being 
a  complete  and  exact  determination. 

But  the  truth  of  the  positions  and  inferences  contained 
in  the  preceding  lectures  is  not,  I  believe,  materially  im- 
paired by  this  omission  and  defect.  And  though  the  defi- 
nition is  not  complete,  it  approaches  nearly  to  completeness. 
Allowing  for  the  omission  of  the  anomalous  cases  in  ques- 
tion, it  is,  I  believe,  an  adequate  definition  of  ite  subject. 
Mon  of?"  I  have  said  that  a  given  society  is  a  society  political 

and  independent,  if  the  bulk  or  generality  of  ite  members 
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lialntiiallj  oImt  the  commandB  of  a  determinate  individual, 
or  body  of  inoiTidualB,  not  obeying  habitually  the  expreFS 
or  tacit  commands  of  a  detenninate  human  superior.    But 

S'  what  characters,  or  by  what  distinguishing  marks,  are 
e  members  of  a  criven  society  severed  from  persons  who 
are  not  of  its  members  ?  ()r  how  is  a  given  person  deter- 
mined to  a  given  community  P  Tliese  questions  are  not  re- 
solved or  touched  by  my  definition :  and  it  might  seem, 
therefore,  that  the  deiinition  is  not  complete  or  adequate. 
But,  for  the  following  reasons,  I  believe  that  the  foregoing 
definition,  considered  as  a  general  deiinition,  is,  notwith- 
standing, complete  or  adequate :  that  a  general  definition  of 
independent  political  society  could  hardly  resolve  the  ques- 
tions which  1  have  suggested  above. 

1.  It  is  not  through  one  mode,  or  it  is  not  throucrh  one 
cause,  that  the  members  of  a  given  society  are  memoers  of 
that  community.  A  person  may  be  determined  to  a  given 
society,  by  any  of  numerous  modes,  or  by  any  of  numerous 
causes :  as,  for  example,  by  birth  within  the  territor}'  which 
it  occupies;  by  birth  without  its  territory,  but  of 'parents 
being  of  its  members ;  by  simple  residence  within  its  terri- 
ton*;  or  by  naturalization.* — Again:  a  subject  member  of 
one  society  nmy  be,  at  the  same  time,  a  subject  member  of 
another.  A  person,  for  example,  who  is  naturalized  in  one 
independent  society,  may  yet  oe  a  memlKT  completely,  or 
to  certain  limited  piu^)oses,  of  that  independent  society 
which  he  afl'ects  to  renounce :  or  a  meml)er  of  oue  s<iciety 
who  simply  resides  in  another,  niayl)e  a  member  completely 
of  the  former  society,  and,  for  limitwl  purposes,  a  member  of 
the  latter.  Nay,  a  ix«r«>n  wlio  is  sovereign  in  one  society, 
mav  be,  at  the  same  time,  a  subject  member  of  another. 
IWfore  I  could  have  resolve<l  tlle^e  questions  I  must  have 
descended  into  the  detail  of  jurispruuence;  and  therefore  1 
must  have  wandenMl  from  tlie  pro|)t»r  puq>ose  or  scope  of 
the  foregoing  general  attempt  to  detennine  the  province  of 
the  science. 

*2.  JW  a  general  defmition  of  imlependent  i)olitical  society 
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*  The  following  brii'f  explanation  may  l>e  f>la('('(l  jxTtinenth 
hei». 

(ienerally  ^peakin^,  a  r<(KMely  jtnlitii-:!]  .-inil  imlriM-ndcnt  (N*cii|iic!t 
a  drterniine<l  territory.  ConM-qiicntly,  uIk-ii  mc  inia^iiic  an  imle- 
iM'nck'nt  iMtliticfll  nocu'ty,  we  i-oiiniioiily  iiiiu;:in«>  it  in  that  plifclit  : 
And,  sccurdin;;  to  the  drlinition  of  indt -pondcnt  political  r>fH-ii>ty 
which  LI  aiMUinfd  expressly  or  t.iciily  liv  ni:iny  writi'r!>,  the  otvupa- 
tion  (l»y  the  pven  soi'irtv)  of  a  dflennin«-d  t«Trilory,  or  wat,  in  <»f 
the  very  eiuieiu*e  of  a  MM-i«tv  of  tho  kind.  Hut  tlii'«  U  an  error, 
flistonr  prcMentii  lu  with  PttcIctitM  of  the  kind  Mtiii'h  have  Ijeen,  as 
it  were,  •»  tramaitm.  Many,  for  example,  of  the  harburoun  nationn 
which  invaded  and  M>ttled  in  the  Konian  Knipire,  wore  not,  for 
msay  yean  before  their  final  e^laMirhnitnt,  (K-rnpaiii<i  uf  deter* 
lU 
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•eemtof  da* 
feet  In  the 
furecolBt 
general  de- 
fliittlon  uf 
Independent 
pulltlnU 
•odecy. 


1 


14^  Province  of  yimsfnidmee; 

Part  L     (or  Buoh  a  definitioii  as  is  ^ipKieaUe  to  evenr  sbeiafej  of  .tiie 
i^'        land),  I  oonld  not  have  mtolved  eomplflteqr  the  qmniam 

^      *      '   8qggi8tedalK)ve,aIthopflhIliiddi^^ 

in  tM  last  panpiiaph.  For  the  modes  tluooghiimdipanMini 
aie  memlwn  of  particular  societies  (or  tiie  cansss  lij  which 
persons  are  detennined  to  particuhr  sodetiea)  difier  in  dif- 
ferent oommunitiee.  It  uierefoie  is  onlj  in  relation  to  a 
given  particular  sodety  that  the  questions  saggestod  ahova 
can  be  completely  resolved. 

RMtrieuoni        ^  I  have  assumed  exjpnaAj  or  tacitij  tfaxoiu^oal  the  fbie- 


tkmt  of  (be  going  lectures  that  a  sovereiig^n  ^vemmentof  on&or  i 

\!^j^  reign  govenmient  of  a  number  in  its  collective  and  soveraign 

iKMiuont:  capadtji  cannot  be  htmnd  UgaUy.    This  needs  a  diriit  ex- 

tuSTervSn^  planation,  which  maj  be  placed  eonveniantiy  at  thedoae  of 

gnrernment  mj  present  discouTse. 

hnmd  itgoxtg.        It  IB  tnic  universsll^  that,  as  being  the  sovenign  of  the 

wnn^MhaU  »  communitv  wherein  it  is  soverraf^ni  a  sovereign  government 

biMrfr^M*  cannot  be  "bound  legally:  and  this  is  the  sense  wi&whiehl 


mrabjeeta.  havB  maintained  the  jwsition  throoghouttiie  pweenllscfauc 
I  Ba^  as  being  a  suli^iect  of  a  ibreagn  supreme  govenmeiit 
1  (eitner  genenUy  or  to  certain  limited  puposesj,  it  may  be 

\bound  by  laws  (simply  and  strictly  so  <»]lea)  of  that  forei^ 
supreme  gfovermnent.  And  if  the  laws  be  excluBively  laid 
upon  it  as  subject  in  the  foreign  community,  its  sovereignty 
is  not  iiupairea  by  the  obedience  which  it  yields  to  them, 
although  the  obe^ence  amounts  to  a  haUt,  The  following 
case  will  amply  illustrate  the  meaning  which  L  have  stated 
in  general  expressions. — Before  the  French  revolution,  the 
sovereign  government  of  the  Canton  of  ]3em  had  money  in 
the  English  funds :  and  if  the  English  law  empowered  it  to 
hold  koids,  it  might  be  the  owner  of  lands  within  the 
English  territory,  as  well  as  the  owner  of  money  in  the 

i  English  funds.  Now,  assuming  that  the  government  of 
Bern  is  an  owner  of  lands  in  England,  it  also  is  subject  to 
the  legal  duties  with  which  property  in  land  is  saddled  by 
the  Enprlish  law.  But  by  its  subjection  to  those  duties,  and 
its  habitual  observance  of  the  law  through  which  those  duties 
are  imposed,  its  sovereignty  in  its  own  Canton  is  not  annulled 
or  impaired.  For  the  duties  are  incumbent  upon  it  (not  as 
governing  there,  but)  as  owning  lands  here :  as  being,  to 
limited  purposes,  a  member  of  the  British  communilhr,  and 
amenable,  tnrough  the  lands,  to  the  process  of  the  Fjiglish 
tribunaK 

I  said  in  an  earlier  part  of  this  lecture  (p.  1 15  mpra)y  that 

a  sovereign  government  of  one,  or  a  sovereign  government  of 

a  number  in  its  collective  and  sovereign  capacity,  cannot 

ihave  legal  rights  Cin  the  proper  acceptation  of  the  term) 

^against  its  own  subjects.     In  the  sense  with  which  I  have 

advanced  it,  the  position   will   hold  universally.    But  it 
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needa  a  slight  explanation,  which  I   will  now   state  or 
Miggest.  ^_ 

It  is  true  universally,  that  afrainst  a  subject  of  its  own,  as    ^~ 
being'  a  subject  of  its  own,  a  soverei^  political  provernment 
cannot  have  le^  ri<u:hts :  and  this  is  tne  sense  with  which 
I  have  advanced  the  position.    But  against  a  subject  of  its  J 
own,  as  being  generally  or  partially  a  subject  of  a  foreign  U( 
government,  a  sovereign  political  government  may  have  legal    Y 
r^ts.    For  example :  Let  us  suppose  that  a  Russian  mer-  j^ 
d^t  is  resident  and  domiciled  in  England :  that  he  agrees 
with  the  Russian  emperor,  to  supply  the  latter  with  naval 
stores :  and  that  the  laws  of  England,  or  the  English  tri- 
bunals, lend  their  sanctions  to  the  agreement.  Now,  accord- 
ing to  these  suppositions,  the  emperor  bears  a  right,  given 
by  the  law  of  England,  against  a  Russian  subject.     But  tlie 
emperor  has  not  the  right  through  a  law  of  his  own,  or  against 
a  Russian  subject  in  that  capacity  or  character.    He  bears 
the  legal  right  against  a  subject  of  his  own,  through  the 
positive  law  of  a  foreign  independent  society ;  and  he  boars 
It  against  his  subject  (not  as  oeing  his  subject,  but)  xm^  being 
to  limited  purposes,  a  subject  of  a  forcijru  sovert^iprn.     An<l 
the  relative  legal  duty  lying  on  the  Russian  merchant  consists 
with  the  emperor's  autocracy  in  all  the  Ihissias.     For  since 
it  lies  upon  the  merchant  as  resident  and  doniicilod  in  ICng- 
land,  the  sovereign  British  Parliament,  by  inijwsing  the  duty 
upon  him,  does  not  interfere  with  the  autocrat  in  his  own 
independent  community. 
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LECTURE   XL* 
On  gp^ieral  a$  diAfiuguisJted  from  partirvhtr  jnrifipnulencc. 

ITavino  ilftennined  the  province  of  jurisprudence,  I  now  Lfct. 

proceed  to  distin^iish  general  jurispnidonre,  or  the  philo-  XI. 

sophy  of  positive  law,  from  what  may  Ik?  styled  particular ^ — ^ 

jurispnidence,  or  the  science  of  particular  law :  that  is  to  SfUrnluUhM 

sav,  the  science  of  anv  such  svstem  of  positive  law  as  now  fn»m  p«r- 

*                  •                     *^  tlcuUr  J'irJi 

-     -  - - prudence. 

•  The  precwiing  six  locturos  comprise  the  Mih.<tanco  of  the  finit 
ten  lectures  m  actually  deliveriHl,  being  thone  which  wen'  rovi!«cd 
and  enlarged  by  the  author  himself,  and  pnblir>hed  by  him  (in  18.S2) 
in  the  form  of  six  leeturea  in  the  volume  entitled  *Thc  Pruvinoo  of 
Juiiaprudence  Determined.' — R.  C. 

Hi 
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f  S^        detanmiiedpolimlaodelj. 

' <^ — ^        The  appropriate  ■aljeft  of  jurinwdaaWj  ia  mj  of  iia 

^tS^       diffi»eiitd0partiii«iits,bporitf«o]tW8  tt 


auiliietl«m. 


law.  law  ertaUiahad  or  *poMtBm/ia  aa  indapanln* 
^ai  aociety,  Vjr  the  eipcai  or  tacit  aatlntirilj  of  ila  i 
reign  or  auprBine  goTomiBeiita 

Gonaldeied  aa  a  ^"^ho^  and  aa  impfieated  or  oonnaetod 
with  one  anothery  the  poaniTB  lawa  or  volea  of  a  pgtkaakr 
or  ajpeeifiad  eommnnityy  are  a  ayalBm  or  hodj  of  law.  And 
aa  Iinuled  to  aaij  one  of  aoieh  ajatamiL  or  to  aa^  of  ili'OonH 
ponent  partis  jiuiapradance  ia  jarticaiar  or  irnrinial 

Thoiifl^  eyeiy  ajraten  of  law  haa  ita  apedfie  and  di»- 
meterialie  differaneea,  thara  are  ptinelpilea  aotioaa  and 
^Uatinetiona  eommon  to  variooa  ajatana^  and  isndqg 
analima  or  UkeiMaaaa  hj  whieh  aodi  ayatana  ara  aDIed. 

ifiuqr  of  theae  eoramon  prindpilaa  ara  wwinioa  to  aD 
ajatama; — to  the  aoaii^  and  ertda  ayatena  of  mda  oon^ 
iminitiea,  and  the  amplBr  and  matnrer  ayatana  of  loAaad 
aoeietiaa.  But  the  annaler  and  matuwt  ayateuia  of  y^HlfH'^ 
eocietiee  are  allied  hy  ^enumenras  analogiea' which  obtain 
between  all  systems,  and  also  by  numerous  analogies  which 
obtain  exclusively  between  themselves.  Accordinriy,  the 
.  various  principles  common  to  maturer  systems  are  we  suV 
ject  of  an  extensive  science :  which,  as  contradistinguished 
to  particular  jurisprudence  on  one  side,  and  on  another,  to 
the  science  01  legislation,  has  been  named  general  (or  com- 
parative^ jurisprudence,  or  the  philosophy  of  positive  law. 
jtliis  science  is  the  topic,  and  measures  the  scope  of  the 
present  course  of  lectures.  Of  all  the  concise  expressions 
which  I  have  turned  in  my  mind,  'the  philosophy  of 
positive  law '  is  the  most  significant  to  mark  it.  I  have 
borrowed  the  expression  from  a  treatise  by  Hugo,  a  cele- 
brated professor  of  jurisprudence  in  the  University  of 
Gottingen,  and  the  author  of  an  excellent  history  of  the 
Koman  law.  Although  the  treatise  in  question  is  entitled 
'  the  law  of  nature,'  it  is  not  concerned  with  the  law  of  nature 
in  the  usual  meaning  of  the  term.  In  the  language  of  the 
author,  it  is  concerned  with  '  the  law  of  nature  as  a  philo- 
sophy ofpotitive  law,^  But  though  this  expresuon  is  happily 
chosen,  Uie  subject  and  scope  of  the  treatise  are  conceived 
indistinctly.  General  jurisprudence,  or  the  philosophy  of 
positive  law,  is  blended  and  confounded,  from  the  b^^ning 
to  the  end  of  the  book,  with  the  portion  of  deontology  or 
ethics,  which  is  styled  the  science  of  legislation :  while,  as 
I  shall  show  immediately,  general  jurisprudence,  or  tbe 
philosophy  of  positive  law,  is  not  concerned  directly  with 
the  science  of  legislation. 

As  principles  abstracted  from  positive  systems  are  the 
subject  of  general  jurisprudence,  so  is  the  exposition  of  such 
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principles  iU  exclusive  or  appropriate  obiect.  Witli  the 
l^odness  or  badness  of  laws,  as  tried  by  the  test  of  utility 
(or  by  any  of  the  various  tests  which  dinde  the  opinions  of 
mankind),  it  has  no  immediate  concern.  If,  in  regard  to 
some  of  the  principles  which  form  its  appropriate  subject, 
it  adverts  to  considerations  of  utility,  it  aaverts  to  such  con- 
siderations for  the  purpose  of  explainin£^  such  principles, 
and  not  for  the  purpose  of  determming  their  worth.  And 
thia  distinguishes  the  science  in  question  from  the  science 
of  leg^lation,  which  aHects  to  determine  the  test  or  standard 
(together  with  the  principles  subordinate  or  consonant  to 
8U(Si  test)  by  which  positive  law  ought  to  be  made,  or  to 
which  positive  law  ought  to  be  adjusted. 

If  tne  possibility  of  such  a  science  as  that  which  I  have 
undertaken  to  expound  appear  doubtful,  the  doubt  arises 
from  this ;  that  in  each  particular  system,  the  principles  and 
distinctions  which  that  system  has  in  common  with  others, 
are  complicated  with  its  individual  pecidiarities,  and  are 
expressed  in  a  technical  language  peculiar  to  itself. 

It  is  not  meant  to  be  affirmed  that  these  principles  and 
distinctions  are  conceived  with  equal  exactness  and  ade- 
quacy in  every  particular  system.  In  this  respect  ditfereut 
systems  differ.  But,  in  all,  they  are  to  be  found  more  or 
less  nearly  conceived;  from  the  ruda  conceptions  of  bar- 
barians, to  the  exact  conceptions  of  the  Uoiimn  lawyers  or 
of  enlightened  modem  jurists. 

I  mean,  then,  by  '  General  Jurisprudence,*  the  science 
concerned  with  the  exposition  of  tlie  principles  notions 
and  distinctions  which  are  common  to  systems  of  law : 
understanding  by  systems  of  law  the  ampler  and  maturer 
systems  which,  by  reason  of  their  amplitude  and  maturity, 
are  pre-eminently  instructive. 

C>f  the  principK»8  notions  and  distinctions  which  are 
the  subjects  of  general  jurisprudence,  some  may  be  esteemed 
necessary.  For  we  cannot  iina^ue  coherently  a  system  of 
law  (or  a  system  of  law  as  evolved  in  a  refined  coiumunity), 
without  conceiWng  them  as  constituent  parts  of  it. 

Of  these  necessary'  principles  notions  and  distinctions, 
I  will  suggest  briefly  (by  way  of  anticipation  of  tlie  more 
full  analysis  to  be  given  uereafter)  a  few  examples. 

1.  Tlie  notions  of  Duty,  Riglit,  LilxTty,  Injury,  Punish- 
ment, Redress;  with  their  various  relations  to  one  an- 
other, and  to  Law,  Sovereignty,  and  Inde^wndent  Political 
»S<K!iety : 

2.  The  distinction  between  written  and  unwritten  law, 
in  the  juridical  or  improper  senses  attributed  to  the  opposed 
expressions ;  in  other  words,  IxjtwtHm  law  proceeding  im- 
mediately from  a  sovereign  or  supreme  maker,  and  law 
pnx*eeding  immediately  from  a  subject  or  subiirdinate 
maker  (with  the  authority  of  a  sovenMgn  or  supreme): 
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Some  of  tba 
ITiiirlHea 
iiotitiiit  and 
(ll»ilnrtltM» 
wliicli  kekmf 
In  tencral 
Juri*- 
prud«'nre  «re 


Rxninplct  of 
tbeitf. 
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fiRT  L  3.  The    dutiactiijn    of   Riglite,    into    li^'hts   availia^   j 

h'^-         ftguDgt  lie  ¥riirld  \t  kf^  (nil,  for  eiamjilf,  propertx  or   I 
'  duiuiaiocO-  "nl  riehta  avuliag  exduaively  ngsiuKt  p^tma 

■pecifically  deternuned  (is,  for  rxunple,  n^htA  arisiojr  &v)i) 
cuolracts); 

4.  The  diatinctioD  of  lighte  niuliii^  ngiUDsl  the  worlil 
ftt  Uive,  into  ^to^nj  or  douiaioa,  and  tlie  t«rioiulT  m- 
etHcied.  rights  vhich  are  caned   oui  of  property  or  ilo- 

5.  The  dbliaclion  of  Obligntions  for  of  dutiea  eorrv- 
BpoDding  to  rights  agaliwt  fcrsoos  apti^uall;  detemunnli 
into  obu^tioBB  vhich  ariae  from  conlncU,  oblintionB 
whid)  mnse  fiom  iDJtiriea,  and  obligslioiu  vbien  nriiw^ 
from  inddentfl  that  are  neitlier  coQInicts  oor  injuries,  hut 
which  ue  stjled  anaJogicall)-  oUig&tioiu  '  qiuui  ex  cou- 

6.  The  dutindion  of  Injuries  or  Delicts,  inia  dvU  in- 
juries (or  private  delicts)  and crimee  (or  public  delicU) ;  willi 
the  di«tinetioD  of  ci-ril  tnjtiri<«  (at  private  delii-ts)  into  torta, 
or  delicti  (in  the  strict axTpptatioa  of  Lbe  term),  and  breachte 

of  |■;^)li^^lli^^n^   Irniii  fi.-ntnu'tr',  nr  vf  ublLnitiuHs  'quasi  rs 

It  will,  I  believe,  be  found  on  s  little  examination  and 
reSection  that  ever;  e}«tem  of  law  evolved  in  a  refined 
community  implies  the  notions  and  distinctions  which  I 
now  have  luted  aa  examples ;  together  with  a  multitude  of 
conclusions  imported  by  those  notiona  and  diatinctianB,  and 
drawn  frvm  them  by  the  builders  of  the  aystem  through 
inferences  nearly  inevitable. 
011^  Of  the  prindplea  notions  and   distinctionB   which  are 

ilwi'uTud     the  aubjeeta  of  Oenenl  Jurisprudence,  otha«  are  not  ne- 
lw«'il;'i"i   cassary  (in  the  sense  which  1  have  given  to  the  eipreaaion), 
u>  gmtni        We  may  imafrine  coherently  an  expanded  system  of  law, 
llf^lJ^c         without  conceiving  them  as  constituent  parts  of  it.    But  as 
"jniojrc noi    (hey  rest  upon  grounda  of  utility  which  extend  through  all 
communitiee,  and  which  are  palpable  or  olmous  in  all  re- 
fined communities-,  they  in   &ct  occur  verr  generally  in 
matured  syatcms  of  law ;  and  therefore  may 'be  ranked  pro- 
perly with  the  fteneral  prindplee  which  are  the  subjects  of 
general  jurisprudeDce. 
■»ra»iM.  Such,  for  example,  ia  the  distinction  of  Uw  into  'jus 

personarum' and 'jus  rerum':  which  is  the  leading  otid- 
ciple  of  the  scientific  Bmngement  given  to  the  Roman  Law 
by  the  authors  of  the  elementary  treatises  from  which 
Justinian's  Institutes  were  copied  and  compiled.  The  dis- 
tinction,  I  believe,  is  an  arbitrarily  oseumed  basis  for  a 
scientific  arrangement  of  a  body  of  law.  But  being  a  com- 
modious basis  for  an  arrangement  of  a  bodv  of  law,  it  has 
been  very  generally  adopted  by  those  who  haTe  attempted 
nch  airangements  in  the  modKii  European  nations.    It 
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bfluB  been  very  generally  adopted  by  the  compilers  of  the       Lscr. 
authoritatiye  Codes  which  oDtain  in  some  of  those  nations,         XL 

and  by  private  authors  of  expository  treatises  on  entire    ' • ' 

bodies  of  law.  Nay,  some  who  have  mistaken  the  import 
of  it,  and  who  have  contemptuously  rejected  it  as  denoted 
by  the  obscure  antithesis  of '  jus  personarum  et  renmi/  have 
yet  adopted  it  under  other  (and  certainly  more  anpropriate) 
names  as  the  basis  of  a  natural  arrangement.  Meaning,  I 
presume,  by  a  natural  arrangement,  an  arrangement  so 
commodious,  and  so  highly  and  obviously  commodious, 
that  any  judicious  methodiser  of  a  body  of  law  would 
naturally  {or  of  course)  adopt  it. 

But  it  will  be  impossible,  or  useless,  to  attempt  an  ex- 

r'tion  of  these  principles  notions  and  distinctions,  until 
careful  analysis  we  have  accurately  determined  the 
meaning  of  certam  leading  terms  which  we  must  necessarily 
employ  *,  terms  which  recur  incessantly  in  every  department 
of  the  science :  which,  whithersoever  we  turn  ourselves,  we 
are  sure  to  encounter.  Such,  for  instance,  besides  Law, 
which  I  have  endeavoured  to  define  in  the  preceding 
lectures,  are  the  following:  Ri^ht,  Obligation,  Injur}', 
Sanction,  Person,  Thing,  Act,  forbearance.  Unless  tie 
import  of  these  are  determined  at  the  outset,  the  subsequent 
speculations  will  be  a  tissue  of  uncertain  tiiUc. 

It  is  not  unusual  with  'vsTitera  who  call  and  think  them- 
selves *  instituiionalj  to  take  for  prrauted  that  they  know 
the  meaning  of  the^  terms,  and  that  the  meauiug  must  be 
known  by  those  to  whom  they  address  themselves. 

These  tenus,  nevertheless,  are  beset  with  numerous 
ambiguities:  their  meanin)i,  instead  of  l)fin^  simple,  is  ex- 
tremely complex.  They  are  short  marks  fur  long  series  of 
propositions.  And  wliat  aggravates  the  ditficulty  of  ex- 
plaining their  meaning  clearlv,  is  the  intimate  and  indis- 
soluble connection  which  subsLsts  between  them.  To  state 
the  signification  of  each,  and  to  show  the  relation  in  which 
it  stands  to  the  others,  is  not  a  thing  to  be  accomplished 
by  short  and  disjointed  definitions,  but  demands  a  disser- 
tation, long,  intricate,  and  coherent. 

The  proper  subject  then  of  General  Jurisprudence  (as 
distinguished  from  the  Science  of  I^egislation)  is  a  descrip- 
tion of  such  subjects  and  ends  of  l>aw  as  are  common  to  all 
systems ;  and  of  those  resemblances  between  dift'erent  sys- 
tems which  are  bottomed  in  the  common  nature  of  man,  or 
correspond  to  the  resembling  points  in  their  several 
positions. 

And  these  resemblances  will  bo  found  to  be  very  close, 
and  to  cover  a  large  part  of  the  field.  They  are  necessarily 
confined  to  the  resemblances  between  the  systems  of  a  few 
nations  *,  since  it  is  only  a  few  systems  with  which  it  is 
poasible  to  become  acquainted,  even  imperfectly.     Aid  it  ia 
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Part  I.      only  the  ■rrtenu  of  two  or  tiirfe  nationi  wbieh  dmcrva 
§  ^'         Attention} — thcwritiagTs  of  tbe  Itomnn  Jurints ;  the dc«iinoiiB 
of  EngliBh   Judges   iu    modern  tiiura  -,   ihe   provwiona   of 
French  and  Prus&iao  codes  as  to  arrtu))^eiiietiL 

uT"*'''*  ^'  ^  impossible  to  consider  Jiu^uprudunce  qiiit«  apart 

nS|Ui^°'  from  l.e|m1ation ;  «im?e  Uie  inducemenlB  or  cou^identtkma 
tniainiinn  "^  expediency  which  lead  iQ  iiia  tntalilishment  of  law*, 
ofL^^'i*-  must  be  itdrerlod  t<>  in  eiplainin^  iLuir  ori^nn  and  niMbim- 
irtUe  cntUMM  of  Ikwaaad  ol'tlie  ritrhldniidoblijralioud 
''■"■'         '  ■    '       I,  Ilia  lii'ft's  tlieiiiael\t«  ant 


ue,  Imt  the  prorisiona  of 
that  subject  ara  different, 
softheditl^ti^nce:  wliethoi 


which  tliev  creata  1h>  not  uaij 
mMnl^lligicile. 

Where  the  auhjept  is  the 
different  BjHl«ns  nith  r^pect 

thej-  conaiet  in  a  uecessory  div 
a  diversitj  of  riewa  on  tU'o  part  of  lieir  rmpective  auliian 
with  rsferones  to  the  tTidn  of  IiBw.  TUiis,  the  Tejection  or 
Umitad  reception  of  entails  in  one  system,  and  their  evten- 
aire  reception  in  anothef ,  are  owing  partly  to  the  difrer«nt 
circumstances  in  ivhicli  the  cunimiinities  are  placed  i — 
piLrlly  In  \\f  illlKi.'rjt  \  linv^  ,.,1'  llii'  (iri-(orrutic  and  denirj- 
cratic  legislators  by  whom  these  proviaions  have  be^i 
severallv  made. 

So  far  as  these  diflerences  are  inevitable — are  imposed 
by  force  of  circumstances — there  can  be  no  room  for  praise 
or  bhuue.  Where  they  are  the  effect  of  choice,  there  ia 
room  for  praise  or  blame.  I  shall,  however,  treat  them  not 
as  sutijecta  of  wther,  but  merely  as  effecta  of  those  respectiTo 
causes.  So  of  the  admission  or  prohibition  of  divorce — 
Marriages  within  certain  degrees,  eXc. 

Wherever  an  ofunion  is  pronounced  upon  the  merits  and 
demerita  of  Law,  an  imp&rtial  statement  of  tbe  conflicting 
opinions  should  be  given.  The  teacher  of  Juiisprudenco 
may  hare,  and  probably  has,  decided  opinions  of  his  own ; 
aua  it  may  be  questioned  whether  e&raestneu  be  lees  &vaur- 
able  to  impartiality  than  indifference]  but  he  ought  not  to 
attempt  to  insinuate  his  opinion  of  merit  and  demerit  under 
pretence  of  assigning  causes.  Id  cert&in  cases  which  do  not 
try  the  passions  (as  rescission  of  contract  for  inadequacy  of 
oonsidenttion)  he  may,  with  advantage,  offer  opinions  upon 
merits  and  dBmerita.      These  occasional 


*  Evidently  tba  antliDr  wu  not  acquainted  with  tha  vorki  of 
the  Scotch  Inalilutlonal  writers.  Tbs  Scotch  law  Is  in  the  main 
based  upon  tbe  Romaa-  But  oj  erpommded  bj/  ita  imtituiional  writert, 
and  notably  by  Lord  Stiir,  whose  work  wu  ■  Iruliie  on  general 

iurispindence  llliulntcd  by  the  law  of  Scotland  ia  particnlir,  tha 
aw  of  Scotland  balds  an  important  and  independent  posllior   '  ~ ''' 


ftuily  of  Engliali  law. 


junagru     n«,  a 
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territory  of  Leg^lation,  may  serve  to  give  a  specimen  of  the 
manner  in  which  such  questions  should  be  treated.     This    ^ 
particularly  applies  to  Codification :  a  question  which  may  ' 

oe  agitated  witn  safety,  be<»use  everybody  must  admit  that 
Law  ought  to  be  known,  whatever  he  may  think  of  the  pro- 
visions of  which  it  ought  to  consist. 

Expounding  principles  and  distinctions  which  are  the  Manner  of 
appropriate  matter  of  general  Jurisprudence,  I  shall  present  th«MU^'of 
them  abstracted  from  every  particular  system.    But  1  shall  j*a,!f^®'** 
also  endeavour  to  illustrate  them  by  examples  from  the  two  prudence. 
particular  systems  which  I  have  studied  with  some  accuracy, 
namely,  the  Roman  Law,  and  the  Law  of  England. 

For  the  following  suificient  reason  (to  which  many  vaineofthe 
others  might  be  added),  the  Koman  or  Civil  Law  is,  of  all  B^maiTLair. 
particular  systems,  otner  than  the  Law  of  England,  the 
best  of  the  sources  from  which  such  illustrations  might  be 
drawn. 

Li  some  of  the  nations  of  modern  Continental  Europe 
(as,  for  example,  in  France),  the  actual  system  of  law  is 
mainly  of  lloman  descent ;  and  in  others  of  the  same  nations 
(as,  for  example,  in  the  States  of  Germany),  the  actual  sys- 
tem of  law,  though  not  descended  from  the  Roman,  has  been 
closely  assimilated  to  the  Koman  by  large  importations 
from  It. 

Accordingly,  in  most  of  the  nations  of  modern  Continental 
Europe,  much  of  the  substance  of  tlie  actual  system,  and 
much  of  the  technical  language  in  which  it  is  clothed,  is 
derived  from  the  Roman  l^aw,  and  without  some  knowledge 
of  the  Roman  Law  the  technical  language  is  unintelligible ; 
whilst  the  order  or  arrangement  commonly  given  to  the 
system  imitates  the  exemplar  of  a  scientific  arra^ement 
which  is  presented  bv  the  Institutes  of  Justinian.  Even  in 
our  own  country,  a  large  portion  of  the  Ecclesiastical  law, 
and  some  portion  of  Equity  and  Common  I>aw,  is  derived 
immediately  from  the  Roman  Law,  or  from  the  Roman 
through  the  Canon. 

Nor  has  the  influence  of  the  Roman  I^w  been  limited  to 
the  positive  law  of  the  modern  European  nations.  For  the 
technical  language  of  this  all-reachiug  system  has  deeply 
tinctured  the  language  of  the  international  law  or  morality 
which  those  nations  affect  to  observe.  By  dn^^dng,  then, 
largely  for  examples  on  the  Roman  or  Civil  I^w,  an  ex- 
positor of  General  Jurisprudence  (whilst  illustrating  his 
appropriate  subject)  might  present  an  idea  of  a  system  which 
is  a  key  to  the  international  morality,  the  diplomacy,  and  to 
much  of  the  positive  law,  of  modem  civilized  communities. 

It  is  mucn  to  be  regretted  that  the  studv  of  the  RonuiQ 
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PiHt  L      \xvir  is  Deflected  in  this  counby,  and  lial  tlie  nsal  luontHaf 
§  i-         ile  foundtta  bd<1  expiisibin  are  bo  little  nndpnto<^. 

' ■ ■  Much  hfl*  been  talked  of  the  philneopfa  j  of  tlui   [tomno 

Instittitii>iiBl  wrilen.  Of  fknuliwit;  witu  Oncian  {diilo- 
Bophj  ^ere  are  few  tjicea  b  their  writings,  and  the  little 
that  the;  have  borrowr^  from  thU  aooree  ie  tli«  Tsrieel 
roolisbseaB :  for  example,  their  aceoiml  of  Jta  naturale,  in 
which  thev  eonfotind  law  with  aniiual  instincts ;  law,  witii 
kll  those  w&Dts  and  neeewities  of  numkiiid  which  are  cauMS 
of  its  institution. 

Kor  is  the  Koman  law  to  be  neorted  to  aa  a  raagaiiDe  of 
lepislatire  wiitdoni.  The  ^TEst  Ronutn  IjtWTers  ara,  in 
truth,  eiposilon  of  a  poative  or  technical  s^Iem.  Not 
I>ord  Coke  hiiiuielf  is  mora  purelj  techoicaL  Their  real 
merite  lie  in  their  thorough  masterv  of  thAt  sjitem ;  in  theiir 
command  of  ita  priociplea;  in  the  readinaia  with  which 
they  recall,  and  the  &<^t}'  and  crrtainty  with  which  thej 
ftppW  thera 

AiitoTiiin  la  support  of  my  own  opinion  of  these  great  writera  I 

tk*niat  at     shall  nuote  the  authoiitr  of  two  of  the  most  eminent  Jurista 

«»•"-«'        of  mmVni  limff . 

''The  permanent  Tslue  of  the  Corpus  JTuria  CHvilia,'  mts 
Falck,  '  does  not  lie  in  the  Decrees  of^  the  Emperors,  but  m 
the  remains  of  juiistical  literature  which  have  been  pmerved 
in  the  Pandects.  Nor  is  it  so  much  the  matter  of  these 
juristical  writings,  aa  the  sdentifie  method  emplojred  by  the 
authors  in  eiplici.ting  the  notions  and  ""■""■»  with  miich 
diey  hare  to  deal,  that  has  rendered  them  models  '     " 


.0  form  a  Jurist.'* 

And  Savigny  savs, '  It  has  been  shown  above,  that,  in 
our  science,  all  reeuita  depend  on  the  possceeion  of  leadli^ 
principles ;  and  it  is  exawj  this  possession  upon  which  the 
greatness  of  the  Roman  Jurists  rests.  The  notions  and 
""""I"  of  their  science  do  not  appear  to  them  to  he  the 
creatures  of  their  own  will ;  they  are  actual  beioge,  with 
whoee  existence  and  genealogy  they  hare  become  fiuniliar 
from  long  and  intimate  intereoutse.  Hence  their  iriiole 
method  of  proceeding  has  a  certaiutr  which  is  found  no- 
where else  except  in  mathematies ;  and  it  mar  be  said  with- 
out exaggeration,  that  they  calculate  with  their  ideaa.  If 
ther  have  a  case  to  decide,  they  begin  by  acquiring  the  moat 
viTidand  distinct  perception  of  it,  and  we  see  before  our  oyes 
the  rise  and  progress  of  the  whole  affair,  and  aU  the  changes 
it  undergoes.  It  is  as  if  tluB  particular  case  were  the  gam 
whence  the  whole  science  was  to  be  developed.  Henee, 
with  them,  theory  and  practice  are  not  in  Act  distinct; 

*  JoriiL  Eneyc  c*p.  iL  S  109. 
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ti&eir  theory  is  so  thoroughly  worked  out  as  to  be  fit  for 
immediate  application,  and  uieir  practice  is  uniformly  en- 
nobled by  scientific  trcsEitment.  In  every  principle  they  see 
a  case  to  which  it  may  be  applied ;  in  every  case,  the  rule 
by  which  it  is  determined  ;  and  in  the  facility  with  which 
they  pass  from  the  general  to  the  particular  and  the  par- 
ticular to  the  general,  their  mastery  is  indisputable.'* 

In  consequence  of  this  mastery  of  principles,  of  their  pe> 
feet  ^Consistency  ('  elegantia '),  and  of  the  clearness  of  the 
method  in  which  they  are  arranged,  there  is  no  positive 
system  of  law  which  it  is  so  easy  to  seize  as  a  whole.  The 
HmallneBS  of  its  volume  tends  to  the  same  end. 

The  principles  themselves,  many  of  them  being  derived 
from  bar  oarous  ages,  are  indeed  ill  fitted  to  the  ends  of  law ; 
and  the  conclusions  at  which  they  arrive  being'  logical  con- 
sequences of  their  imperfect  principles  necessarily  partake 
of  the  same  defect. 

A  subordinate  merit  of  the  Koman  lawyers  is  their  style, 
always  simple  and  clear,  commonly  brief  and  nervous,  ana 
entirely  free  from  nitor.  Its  merits  are  appropriate  and  in 
perfect  taste. 

The  number  of  the  analogies  between  the  Roman  Law 
and  many  of  the  Continental  systems,  and  between  the 
Roman  and  English  Law,  is  not  indeed  to  be  wondered  at  : 
since  those  Continental  systems  and  also  our  own  system  of 
Equity,  have  been  formed  more  or  less  extensively  on  the 
Roman  I^aw ;  chiefly  on  the  Roman,  through  the  Canon. 
But  the  English  Law,  like  the  Roman,  is  for  the  most  part 
indigenous,  or  comparatively  little  has  been  imported  into 
it  from  the  Roman.  The  coincidences  show  how  numerous 
are  the  principles  and  distinctions  which  all  systems  of  law 
have  in  common.  The  extensive  coincidence  of  particular 
systems  may  be  ascertained  practically  by  comparing  two 
expositions  of  any  two  bodies  of  law.  Tne  coincidence  is 
pre-eminently  remarkable  in  tlie  Roman  Ixiw  and  the 
Common  Law  of  England. 

The  subject  and  scope  of  general  jurisprudence,  as  con-   subjeei  and 
tradistinguiahed  to  particular  jurisprudence,  are  well  ex-  J^^'juris. 
pressed  by  Ilobbes  in  that  department  of  his  Leviathan   '*™JJ2S|^* 
which  is  concerned  with  civil  (or  positive)  laws.     *  By  civil   b7.Hobbea. 
laws,'  says  he,  'I  understand  the  laws  that  men  are  therefore 
bound  to  obsen^e,  because  they  are  members,  not  of  this  or 
that  commonwealth  in  particular,  but  of  a  commonwealth. 
For  the  knowledge  of  particuhir  laws  belongeth  to  them 
that  profess  the  study  oi  the  laws  of  their  several  countries : 
but  the  knowledge  of  ci^il  laws  in  general,  to  any  man. 
The  ancient  law  of  Rome  was  called  their  ^*  civil  law  "  frx)m 


*  Vom  Benif  anserer  Zeit  flir  Gezetzgebuog  und  RechtawiMen- 
•chait,  cap.  iv. 
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tha  word  eiritia,  whidi  Hiiniifieii  ft  commonwealth;  And 
tbnse  countries  nliicli,  having'  W-u  under  the  Ronuui 
enipin>,  aod  );ovenied  by  tllAt  Uw,  still  retaio  such  iNUt 
thereof  as  they  think  fit,  call  that  ^rt  the  "  dml  l»w,  l» 
distidKiiiib  it  from  the  rest  of  their  dwd  civil  kwa.  But 
tliAt  la  not  it  I  intend  to  spwk  of.  My  design  is  to  eiiwr, 
not  mAat  a  law  here  or  tJitre,  but  wluit  it  late ;  A»  Pl&tu, 
Aristotle,  Oicero,  and  divers  others  have  done,  without 
tatdng  upon  them  the  pTofesaion  of  the  study  of  the  Uw.' 

:  of  the  Bcienc*  of 
!r  in  which  I  thiuk  it  ought  to 
be  expounded,  I  proceed  to  indic&te  a  few  of  its  ueea. 

I  would  rumarlc,  in  tlte  flrst  place,  that  a  weU-^oundcd 
studT  of  the  principles  which  form  the  subjectof  tha  science 
would  be  on  advantageous  preparative  for  the  study  of  Bn)^ 
liah  law. 

To  the  etiident  who  begins  the  studv  of  the  English  Iaw, 
without  Bome  previous  knowledge  of  the  mttonait  of  law  j  u 
general,  it  naturally  appears  au  SKSauibla^  of  arbitmy  and 
uncoonectad  rules.  Out  if  he  aporoached  it  with  a  well- 
grouiided  knowledgo  of  the  irpiieral  principles  of  jurispru- 
dence,  nod  with  thr;  ninp  of  a  bodj'  of  hiw  di^liQctlt  im- 
prt«sed  upon  his  mind,  he  might  obtain  a  clear  eoneeption  of 
it  (as  a  system  or  organic  whole)  with  comparative  eaae  nod 
lapidil^. 

With  comparative  ease  and  rapidity  he  might  perc^v« 
the  various  rektions  of  its  various  parts;  the  depenoeoceof 
its  minuter  rules  on  its  general  principles  -,  and  the  subordi- 
nation of  such  of  these  principles  as  are  Ims  general  or  exten- 
sive, to  such  of  them  as  are  more  general,  and  run  throng 
the  whole  of  its  stmctuje. 

In  short,  the  preliminary  study  of  the  general  principles 
of  jiirisprudence,  and  the  mental  halnts  which  the  study  of 
llieni  tends  to  engender,  would  enable  him  to  acquire  the 
principles  of  English  jurisprudence  in  particular,  hi  more 
speedil;  and  accuratelv  than  be  possibly  could  have  acquired 
them  in  case  he  had  begun  the  study  of  them  without  the 
preparative  discipline. 

There  is  (I  believe)  a  not  unprevalent  opinion  tliat  the 
study  of  the  science  whose  uses  I  am  endeavouring  to  de- 
monstrate, might  tend  to  disqualify  the  student  for  the 
j^actiee  of  the  law,  or  to  inspire  him  with  an  aversion  to 
the  practice  of  it.  That  some  who  have  studied  this  science 
have  shown  themselves  incapable  of  practice,  or  that  soma 
who  have  studied  this  science  have  conceived  a  disgust  for 
practice,  is  not  improbably  a  &ct.  But  in  spite  of  this  seem~ 
ing  experience  in  mvoui  of  the  opinion  in  question,  I  deny 
that  the  study  itself  has  the  tendency  which  the  opiuioii  im- 
putes to  it. 
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A  well-grounded  knowledge  of  the  general  principlee  of  Lkot. 
jurisprudence  lieljiSy  as  I  have  said,  to  a  well-grounded  XL 
Knowledge  of  the  principles  of  English  jurisprudence ;  and  '  "  • 
a  previous  well-grounded  knowleds^e  of  the  principles  of 
English  jurisprudence  can  scarcely  mcapacitate  the  student 
for  the  acquisition  of  practical  knowleoge  in  the  chambers 
of  a  conveyancer,  pleader,  or  draftsman.  Armed  with  that 
previous  knowledge,  he  seizes  the  rationale  of  the  practice 
which  he  there  witnesses  and  partakes  in,  with  comparative 
e.ise  and  rapiditv ;  and  his  acquisition  of  practical  know- 
ledge, and  practical  dexterity  and  readiness,  is  much  less 
irksome  than  it  would  be  in  case  it  were  merelv  empirical. 
Insomuch  that  the  study  of  the  general  principles  of  juris- 
prudence, instead  of  having  any  of  the  tendency  which  the 
opinion  in  question  imputes  to  it,  has  a  tendency  (by 
ultimate  consequence)  to  qualify  for  practice,  and  to  lessen 
the  natural  repugnance  with  which  it  is  regarded  by  be- 
ginners. 

The  advantage  of  the  study  of  common  principles  and  ^^j^ ._ 
distinctions,  and  of  history  considered  as  a  preparative  for  '***^ 
the  studv  of  one*8  own  particular  system,  is  fully  appreciated 
in  Prussia :  a  country  whose  administrators,  for  practical 
skill,  are  at  least  on  a  level  with  those  of  any  country  in 
Europe. 

In  the  Prussian  Universities,  little  or  no  attention  is 
given  by  the  I^w  Faculty  to  the  actual  law  of  the  country. 
Their  studies  are  wholly  or  almost  entirely  confined  to  the 
freneral  principles  of  law  ;  to  the  Roman,  Canon,  and  Feudal 
law,  as  the  sources  of  the  actual  svstem  :  the  Government 
trusting'  that  those  who  are  acquainted  with  such  general 
principles  and  ynXh.  the  historical  basis  of  the  actual  system, 
will  acquire  that  actual  system  more  readily,  as  well  as 
more  groundedly,  than  if  they  had  been  at  once  set  down 
to  the  study  of  it,  or  had  tried  to  acquire  it  empirically. 

*  In  the  Pnissian  states,*  says  Savigny,  *  ever  since  the 
establishment  of  the  I^ndrecht,  no  order  of  study  has  ever 
been  prescribed;  and  this  freedom  from  restramt,  sanc- 
tioned by  the  former  experience  of  the  German  Universi- 
ties, has  never  been  infringed  upon.  Even  the  number  of 
firofessors,  fonuerly  required  on  account  of  the  Common 
AW  (Oemeines  liecht),  lias  not  been  reduced,  and  the 
curators  of  the  universities  have  never  led  either  the  profes- 
sors or  the  students  to  believe,  that  a  part  of  the  lectures, 
formerly  necessari^  were  likely  to  be  dispensed  with. 
Originally  it  was  thought  adnsablo  that,  in  each  Univer- 
sity, one  chair  at  least  should  be  set  apart  for  the  Prussian 
law,  and  a  considerable  prize  was  ofi«;red  for  the  best 
manual.  But  even  this  was  subsequently  no  longer  re- 
quired ;  and,  up  to  the  present  time,  the  Prussian  law  has 
not  been  taught  at  the  University  of  l)erlin.  The  established 
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examinations  are  formed  upon  the  same  principle;  the 
first,  on  the  entrance  into  real  matters  of  bunnessy  toni- 
ing  exclusively  on  the  conmion  law :  the  next  peiiod  is 
set  apart  for  the  directly  practical  education  of  toe  jurie- 
consiuts ;  and  the  two  following  examinations  sie  tiie  fink 
that  haye  the  Lsndrecht  for  their  8abject4nsttflr;  «fe  IIm 
same  time,  however,  without  exdoding  the  eomnum  law. 
At  present  therefore,  juridicsl  edoeatikm  is  eonndend  to 
consist  of  two  halyes ;  the  first  hsif  (the  unifmisiiy)  Iih 
eluding  only  the  learned  groundwoik  \  the  seeood^  on  tiie 
other  hand,  having  for  its  object  the  hnowledfle  of  tiie 
Landrecht.  the  knowledge  of  tne  Pnudsa  praeeann^  snd 
practical  skill/  * 

The  omnion  I  have  exparessed  ivis  that  of 
field,t  ana  others  (as  evinced  by  their  pnotle9\  and'      .   . 
commended  by  Sir  William  BhwhstonSi  nuneuan  a  eontarf 
ago.t 

Backed  by  such  authoiityi  I  think  I  may  eondnda  lliat 
the  science  in  question,  if  tan^t  and  stodSad  sUUhUv.  and 
effectually,  and  with  the  re^pdnte  detaiL  would  be  noneoor- 
siderable  help  to  the  acquisition  of  Kw^gllsh  Law. 

I  may  a&o  urge  the  ulili^  of  aeqniriqg  tiia  taknt  of 
seizing  or  divining  -  readily  tne  principies  and  pRnWopa 
(through  the  mist  of  a  stxaoge  phzaseolQgj)  of  ottar 
systems  of  law,  were  it  only  in  a  aMVS  pttScal  point  of 
view: 

1.  With  a  view  to  piactioe,  or  to  tibe  adminlitatio|r  of 
justice  in  those  of  our  foreign  dej^endeneies  wherein  Ibnin 
systems  of  law  more  or  less  obtain.  2.  With  a  view  to  ue 
systems  of  law  founded  on  the  Roman  directly,  or  through 
the  Canon  or  the  Roman^  which  even  at  home  have  an 
application  to  certain  classes  of  objects.  3.  With  a  view 
to  questions  arising  incidentally,  even  in  the  Courts  which 
administer  indigenous  law.  4.  With  a  view  to  the  ques- 
tions in  the  way  of  appeal  coming  before  the  Privy  Council : 
A  Court  which  is  bound  to  decide  questions  arising  out  of 
numerous  systems,  without  the  possibility  of  judges  or  ad- 
vocates having  any  specific  knowledge  of  them :  an  evil  for 
which  a  &miliarity  with  the  general  principles  of  law  on  the 
part  of  the  Court  and  advocates  is  the  only  conceivable 
palliative. 

*  Savi|i^v,  Vom  Berufy  etc.,  Ilayward's  translation,  p.  165. 

f  *  Loi^  kale  often  said,  the  trne  grounds  and  reasons  of  law 
were  so  well  delivered  in  the  (Roman)  Digests,  that  a  man  ooold 
never  understand  law  as  a  science  so  well  as  by  seeking  it  there,  and 
therefore  lamented  mach  that  it  was  so  little  studied  in  England* — 
Burnet's  Life,  p.  7. 

t  Black>tone  recommends  the  study  of  the  Law  of  Nature,  and 
of  tne  Komxin  Law,  in  connection  with  the  study  of  the  particular 
grounds  of  <'Ur  own.  fiy  Law  of  Nature,  etc.  he  seems  to  mean  the 
very  study  Avhich  I  am  now  commending. 
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For,  certainly,  a  man  familiar  with  such  principles,  as       Lect. 
detached  from  any  particular  systems,  and  accustomed  to         XI. 
seize  analogies,  will  he  less  puzzled  with  Mahommedan  or    '       * 
Hindoo  institutions  than  if  he  knew  them  only  m  cancretOj 
as  they  are  in  his  own  system ;  nor  would  he  be  quite  so 
inclined  to  bend  every  Umdoo  institution  to  the  model  of  his 
own. 

And  (secondly)  without  some  familiarity  with  foreign 
systems,  no  lawyer  can  or  will  appreciate  accurately  the  de- 
lects or  merits  of  his  own. 

And  as  a  well-grounded  knowledge  of  the  science  whose 
uses  I  am  endeavouring  to  demonstrate,  would  facilitate  to 
the  student  the  acquisition  of  the  English  Law,  so  would  it 
enable  him  to  apprehend,  with  comparative  ease  and 
rapidity,  almost  any  of  the  foreign  systems  to  which  he 
might  direct  his  attention.  So  numerous,  as  I  have  said, 
are  the  principles  common  to  svstems  of  law,  that  a  lawyer 
who  has  mastered  the  law  which  obtains  in  his  own  coun- 
try, has  mastered  implicitly  most  of  the  substance  of  the 
law  which  obtains  in  any  other  community.  So  that  the 
difficulty  with  which  a  lawyer,  versed  in  the  law  of  his 
own  countn',  apprehends  the  law  of  another,  is  rather  the 
result  of  differences  between  the  tenns  of  the  systems,  than 
of  substantial  or  real  diflerences  between  their  maxims  and 
rules. 

Now  the  obstacle  to  the  apprehension  of  foreign  systems 
which  is  opposed  by  their  technical  languii»ro,  might  in  part 
be  obviated  or  lightened  to  the  student  of  (General  Jurispru- 
dence, if  the  science  were  expounded  to  him  competently,  in 
the  method  which  I  shall  endeavour  to  observe.  If  the  ex- 
position of  the  science  were  made  agreeably  to  that  method, 
It  would  explain  incidentally  the  leading  terms,  as  well  as 
the  leading  pringiples,  of  the  Roman  or  Civil  Law.  And  if 
the  student  were  possessed  uf  those  terms,  and  were  also 
grounded  thoroughly  in  the  law  of  liis  own  country,  he 
would  master  with  little  difficulty  the  substance  of  the 
Roman  system,  and  of  any  of  the  modern  systems  which  are 
mainly  derivatives  from  tlie  Roman. 


SECnON  III. — ANALYSIS  OF  PERVADrNG   NoTIOKS. 


LECTURE  XII. 
Analyns  of  the  term  Riyht — Perton^  8^c. 

Bt  the  analysis  contained  in  the  first  six  lectures  deter-       Leot. 
mining  the  provmce  of  jurisprudence  and  thereby  defining  the 
term  Uno  in  its  strict  sense,  I  have  in  part  effected  the  object 
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Pcn>ading  Notions  analysed. 

.     tha  neceasity  of  which  I  advprted  to  in  thu  Uat  iMtnM,   | 
namely,  of  determiuiiig  bvcaieful  anAlvaia  tJie  meauinHof  iIm 

"^  torms  emplo_red  in  the  science  wiiich  I  am  expuimdiiifc.  In 
further  pnrsuanee  of  that  ohject,  I  shall  now  eudaavinir  lo 
unfold  theeueDtia!  properties  of  Ki^hte:  meaoiog  bj  Itii^tf, 
legiU  rights; — rights  which  are  creatiuva  of  Law  strictly  or 
iimpl  J  so  called, 

iJ,  lucre  ure,  indeed,  Rtg-hts  wliich  arise  fn>iu  other  sourees: 

namely,  from  the  laws  of  God  or  Nature,  aod  from  law« 
wliich  are  sanctioned  morally.     But  these  I  shall  not  pajiw 

'^^  to  eiaiuiue  formally,  although  I  ehall  advert  to  them  in 
the  couiM  of  the  ensuing  Lwtures.  At  present,  I  dismiw 
them  with  the  following  remarks.  l»t,  LiliB  the  Obtijm- 
liona  to  which  they  corresixind,  they  arc  imperfrtf,  in  so  bit 
aa  they  are  not  armed  with  the  l^:al  sajiction.  Sadly,  The 
Rights  (if  such  thej  can  ho  called)  which  are  conferred  by 
positire  morality,  partake  of  the  miture  of  the  sourc«  from 
which  they  emanate.  So  far  aa  positive  molality  consiiftA 
of  lawB  improjter,  the  rights  which  are  said  (o  nri^  from  it 
are  rights  oy  loay  of  aiutlogy. 

For  example,  rights  derived  from  the  Law  of  Xationa 
fare  related  to  rights  dmved  from  positi^-o  Ism,  bv  a  fiunt 
reEeniblance.  They  are  ueitlier  armed  with  t'le  I^tJ 
sanction,  oor  are  they  creatures  of  Law  estuhli^jied  br  de- 
ttniiinate  superiors.  They  are  not  therefore  rijtiits  strictly 
,  80  called.  But,  aeeordii^;  to  received  language,  they  are 
\  called  rights ;  thus,  for  example,  we  speak  of  rights  created 
by  treaty. 

In  attempting  to  expl^n  the  uature  of  a  legal  Sight,  I 
must  advert  to  the  import  of  the  following  terms : 

,  1st,  Law,  Duty,  and  Saactioii,     For,  though  every  law 

iL  does  not  create  a  right,  every  riglt  is  the  creature  of  Law. 
And,  though  every  obligation  and  sanction  does  not  imply 
a  right,  evwv  right  i^Ues  an  ohligatioQ  aiTd  a  aanction. 

2niUy,  Peison,  Thing,  Act  and  Forheanince.  For 
righta  reaih  in  persons,  and  relate  to  persons,  things,  acta 
•nd  forbearances,  aa  the  matter  about  which  they  are  con~ 

&dlyj  Injury,  "Wrong,  or  Breach  of  Ohlif^tion  or  DuQr 
by  eommisaion  or  omission.  For  aa  rights  imply  obliga- 
tiona  and  sanctJons,  so  do  obligations  or  sanctions  imply 
possible  injuries  or  wrongs. 

4thly,  Intention  and  Negligence  (including  uoder  the 
httter  of  these  terms  what  may  be  called  rasbneas  or  teme- 
rity). For  every  injury  supposes  intention  or  negligence 
on  uie  part  of  the  wrongdoer. 

Bthly,  Will  and  Motive.  For  the  import  of  the  ex- 
pressions '  win'  and  'motivt'  is  implied  in  the  import  of  the 
expressions 'tn^ntfion'  and  'lugltgnKe,'  And  obligations 
and  sanctions  operate  upon  the  toilf  of  the  obliged,  and  ara 


*  Right  *  and  Implicated  Notions, 

thereby  distinguished  from  the  compuUioUy  which  (for  want 
of  a  better  name)  may  be  styled  merely  physical. 

I  shall  also  interpose  an  explanation  of  Political  or  Civil 
Libertv: — a  term  not  unfrequently  synonymous  with  right ; 
but  which  often  denotes  siiiiply  e:cempti<m  from  obligation^ 
conferred  by  permission.  For  it  will  be  shown  in  the  sequel 
that  when  the  law  only  permits,  it  as  clearly  confers  a  right 
as  when  it  commands. 

Willie  attempting  to  explain  the  import  of  the  term 
'  Right/  and  touching  upon  tne  import  of  the  several  terms 
or  expressions  which  1  have  now  enumerated,  I  shall  advert 
to  the  ambiguities  by  which  some  of  them  are  obscured. 
Each  of  these  expressions  is  so  implicated  with  the  rest,  that 
the  explanation  of  any  one  of  them  involves  allusions  to  the 
others.  For  this  reason,  the  student,  after  a  careful  perusal 
of  the  analysis  of  pervading  notions  contained  in  this  section 
of  the  present  work,  should  reperuse  in  detail  every  part  of 
the  section  so  as  to  appreciate  its  bearing  upon  the  whole. 

Every  Iaw  (properly  so  called)  is  a  Command. 

By  every  command,  an  Obligation  is,  by  virtue  of  the 
corresponding  sanction,  imposed  upon  the  party  to  whom  it 
is  addressed  or  intimated. 

Every  Obligation  or  Duty  (terms  which,  for  the  present, 
I  consider  as  synonymous)  is  jntsifive  or  negative.  In  other 
words,  the  party  upon  whom  it  is  incumbent  is  commanded 
to  do  or  perform,  or  is  conimanded  to  forbear  or  abstain. 

A  duty  to  deliver  goodH  agreeably  to  a  contract,  to  pay 
damages  in  satisfaction  of  a  w  roug,  or  to  yield  the  posj^ession 
of  land  in  pursuance  of  a  judicial  order,  is  a  positive  duty. 
A  duty  to  abstain  from  killing,  from  taking  the  goods  of 
another  without  his  consent,  or  from  entering  his  land 
without  his  licence,  is  a  negative  duty. 

I  observe  that  forbearances  have  been  styled  by  Mr. 
Bentham  *  negative  services.  But  the  expression  seems 
hardly  authorized  by  established  language.  If  you  abstain 
from  knocking  me  on  the  head,  or  from  taking  my  purse, 
or  from  blackening  my  reputation,  it  can  scarcely  he  said 
with  propriety  that  *  you  render  me  a  service.*  bentham 
seems  to  have  transferred  to  the  object  of  a  duty,  an  expression 
which  applies  correctly  to  the  duty  itself.  For  we  may 
properly  speak  of  a  negative  duty. 

T)uties  may  also  be  distinguished  into  relative  and  «6- 
solute. 

A  relative  duty  is  incumbent  upon  one  party,  and  an- 
swers to  a  right  residing  in  another  party.     Where  a  duty 
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Pervading  Notions  analysed. 

U  alwolate,  llm«  i?  ito  ricbt  to  whicti  it  anawan.  Tits 
deduitioa  of  the  Lttlej  b  Uius  merelv  negative,  »oA  Iiimaa 
the  fidl  expUiutiiin  of  a1»t>liil»  duties  U  inj^TitAblj  poat- 
potied  to  tlie  explauatioD  of  right',  and  tbu  duUo*  inucli 
aoawer  to  ri^ht«. 
'  Since  ri;>Lta  reidde  in  ptnone,  ajid  tinee  pntmu,  thMj/l, 
act*,  tjid  farhearanca  are  the  siilijerta  or  objecto  at  rigbta,  I 
must  advert  to  the  respectire  n|nub(«tio)u  of  thew)  vsrltntf 
related  eipreeuans,  before  I  address  mjBelf  to  ri^ta^  and  ta 
the  obligation*  to  which  th«j  answer. 

Pgtboiu  are  diviaible  into  ino  claBsee: — pbjtlad  or 
aatutal  per^one,  and  Iv^  or  fictitioue  persona.  The  ez- 
preMJoQ  '  phjdral '  o-r  ■  natural '  is  here  uMd  iii«ir»lr  to 
distinguish  peison^,  propdrlT  eo  enUed,  from  poiaona  which 
are  such  bj  a  figment.  When  I  speak  of  'penoai'  ainipl;, 
I  mean  phveical  oi  UAtaial  persoos. 

By  a  phy«cal  or  natural  prmm,  or,  \ty  a  Vfnon  nraplr, 
I  mean  homo,  oi  a  man,  in  the  largest  Bitmincatioii  of  tho 
term :  Ihnt  is  to  ntv,  fLa  inchiding-  rtviy  b«iii^  which  c&a  ha 
rieeuL-fi  *iim-r.i.     t\iU  i»  tho  mwiiiln?  wbieh  i=  riven  to  tho 


jurists)  when  they  denote  bjita  phjucal  or  oatuikl  petaou, 
and  not  a  legal  or  fictitaous  one. 

Many  of  the  modem  Civilians  hare  narrowed  this  simple 
import  of  the  term  person. 

They  define  a  person  thus :  '  Aomo,  cum  licrtu  buo  con- 
sidentuH :'*  a' human  beiii^,  inveeted  with  a conditdon  or 
ttatai.'  And,  in  this  definition,  thej  use  the  term  ttattu  in 
a  restricted  sense :  As  including  onlj  those  conditions 
which  comprise  riyhlt ;  and  as  excluding  conditious  which 
t  putelj  onerous  or  burthensome,  or  which  consist  of 


a  perton  is  a  human  being  invested  with,  or  capable  of 

But  this  I  am  convinced  was  not  the  nation  attached  to 
the  term  '  perton '  by  the  Roman  Lawyers  themaalTes,  when 
they  denoted  by  it  a  physical  or  natural  person. 

For  not  only  is  ttaiui  in  many  paasafrea  of  the  claasical 
jurists  BscribecL  to  slaves,  but  in  all  their  diririons  of 
persons  slaves  are  considered  as  prrtOTU,  The  words  'p""- 
itma '  and  '  homo '  are,  moreover,  used  by  Gains  as  well  as 
in  various  passages  of  the  Institutes  and'^Di^t  of  Justinian 
as  synonymous  expreswona.  '  Summa  divisio  de  jureptf- 
hiec  est :  quod  omoes  homitiei  But  liberi  sunt  aut 

*  Heinecdi  RedlatlODO^  lib.  I.  UL  S. 
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MrrtV  Agun :  '  Sequitur  de  jure  personarum  alia  divisio. 
Nam  qusedam  persona  soi  juris  sunt ;  qusedam  alieno  juri 
sabjectee.  Sed  ruisus  earum.  personarum  quse  alieno  juri 
Bubjectte  sunt,  alise  in  potestate,  alife  in  manu,  alise  in 
mancipio  sunt.  Yideamus  nunc  de  iis  qu»  alieno  juri 
subjectsB  sunt :  Ac  prius  dispiciamus  de  iis  c^ui  in  alienft  po- 
testate  sunt.  In  potestate  itaque  sunt  servt  dominorum.'  * 
Now,  down  to  the  time  of  tne  Antonines,  slaves  had  no 
righUj  and  although  under  certain  constitutions  of  these 
emperors  they  enjoyed  some  degree  of  protection  against 
the  violence  of  their  masters,  there  is  no  trace  of  that  cir- 
cumstance having  been  adverted  to  by  the  institutional 
writers  when  they  classed  slaves  amongst  persons.  Homo 
and  fersona  are  in  the  above  passages  applied  indifferently, 
and  it  is  clear  that  the  word  persona^  as  well  in  these  as  in 
many  other  passages  which  might  be  cited,  is  used  in  the 
familiar  or  vulgarisense,  as  denoting  any  human  being. 

The  modem  limitation  of  the  term  *  person '  to  *  human 
hemgs  considered  as  invested  with  rights,  appears  to  have 
arisen  thus:  Ist,  A  person  was  defined  by  many  of  the 
modem  Civilians  (although  there  is  no  classical  authority 
for  the  definition),  as  *  a  human  being-  bearing  a  statits  or 
condition.'  2ndly,  The  authors  of  the  definition  used  the 
term  '  status '  in  a  peculiar  and  narrow  sense.  They  assumed 
that  every  status  comprises  rights^  or,  at  least,  capacities  to 
acquire  or  take  rights  :  whereas,  as  I  shall  more  lully  show 
in  the  sequel,  status  was  applied  by  the  Iloman  lawyers  to 
various  conditions  of  persons  considered  merely  with  regard 
to  their  incapacities. 

The  truth  appears  to  be  that  the  authors  of  the  definition 
considered  the  tenu  ^ status^  as  equivalent  to  the  term 
'  caput : '  a  word  deuodng  conditions  of  a  particular  class : 
conditions  which  do  comprise  rights,  and  comprise  rights 
so  numerous  and  important,  that  the  conditions  or  status  of 
which  those  rights  are  constituent  parts,  are  marked  and 
distinguished  bv  a  name  importing  pre-eminence. 

I  am,  therefore,  justified  by  autnority,  as  well  as  by  the 
convenience  which  results  from  it,  in  imputing  to  the  term 
person  (as  denoting  a  physical  or  natural  person)  the  familiar 
or  vulgar  meaning ; — namely,  as  equivalent  to  homo,  or '  man ' 
in  the  largest  signification  of  the  term. 

But,  instead  of  denoting  a  man  (or  human  bein^f),  person  *  Penon 
sometimes  denotes  the  condition  ov  status  with  whidb  a  man  Ij^S^^^oa 
is  invested.   And  taking  the  tenu  in  this  signification,  every  with'»uiu«, 
human  being  who  has  rights  and  duties  bears  a  number  of  dition.* 
persi^ins.     *  Unus  homo  sustinet  plures  personas.*     For  ex- 
ample, every  human  being  who  has  rights  and  duties,  is 
citizen  or  foreigner  :  that  is  to  say,  he  is  either  a  member  of 


*  Gaii  lastitutionum  CoiiimeDt.,  Lib.  I.  §  9,  48-52. 


n 
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Pakt  I.     •  jnwM  indqitadeiit  mxi'ttj,      he  i«  not  h  member  of  Uul 

i>-        riwn  iwkpoidaiit  Kide^.       0  i*  nLso  a  ton.     PmbMblt, 

'        '~~'   he ia Aw&mJ aodyUAcr.     It<  wlisp])en,nn>reorer,th«l£e 

■      it  fpuo-dian  at  iKltir.  Bia  pnf   Mon  or  culling  toAx  give  him 

diitindiTe  lights,  or  may  iatjnet  hiiu  to  di^nctivo  dutiae. 

And  with  the  variotia  eondituaa  or  »ia'u»  of  citioiu,  boo, 

huabud,  Athet,  (faardiAn,  or  tntor,  lie  juaj  conitibe  1U» 

cODdition  of  judge,  or  of  nMmbar  at  ilie  eupreiue  It^iLt- 

tnre.  ud  ao  on  to  infini^. 

« laim  'ptrtm^  ta  denoting  a  eondilrai  or  alahm,  h 


,     Jivn,  to  man        .     . 
io  the  peoe;  and  la  tMoaaned  hr  a 

duneterhad£    By  a  ftirthtt  inetipbori 

dramatio  ehanctei  to  laml  oMidition.  For  men  ■■  lal^Mti 
of  law  are  diatii^idwd  I7  amdUimu,  joatae  ^^en  V  4a 
tAoraeto*  which  they  yreaant.  BjtiMGie^eamnHntBtaa 
and  tianalaton,  the  vwnieatbn  ptncma  ia  ijiT  1  ahhil 
onmetly  renders  both  t&e  original  and  the  BMtulMciai 


FictitiouB  or  legal  peraona  are  of  three  Idnda;  lat,  Bane 
are  eollectiooB  or  ap'^'Hgates  of  physical  pemons:  Sndly, 
others  are  thiaysia  thu  proper  siguificatioo  of  the  term: 
3rdl_v,  otliers  are  coUectiuna  or  aggr^ates  of  rights  and 
duties.  The  coUri/ia  of  tbe  lioman  Law,  and  the  corpora- 
tions aggre^tu  of  the  English,  are  instances  of  the  first:  the 
pradium  dominant  and  terviem  of  the  Komao  I^w,  is  an 
instance  of  the  second :  the  hareditnt  jacent  of  the  lloman 
Law,  is  an  instance  of  the  third. 

The  nature  of  1^^  persons  is  various,  and  the  ideas  for 
which  they  staad  extremely  coniplei.  They  are  persona  by 
a  figment,  and  for  the  sake  of  brevity  in  diacouree.  By 
ascnbitjg  rights  aod  duties  to  feigned  persons,  instead  of  the 
physical  peraona  whom  thev  in  tnitli  concern,  we  are  fre- 
quently able  to  abridge  our  descriptions  of  them. 

To  take  tJie  easiest  instance ; — the  pradium  dominani  and 
semens  of  the  Honian  Law.  A  aercitat  or  easement  over 
one /irmfium  resides  in  every  person  who  occupies  another 
pradium :  meaninj^  by  a  pradium  a  ^ven  piece  of  land,  or 
a  given  building  with  the  land  on  which  it  is  erected.  The 
servitude  or  eareiiient  in  question  (as,  for  loBtaace,  a  right 
of  way)  is  ascribed,  by  a  fiction,  to  one  of  these  pradia ;  and, 
by  a  similar  liction.  a  duty  to  bear  the  exercise  of  the  servi- 
tude is  imputed  to  the  other.  The  first  is  styled  rfami'iums; 
the  latter  servient.  In  English  Law  we  should  say  that  the 
eiseiuent  (i.e.  the  jut  trrvitatit)  is  appurtenant  to  lands  or 
niesBuagea.  In  truth,  the  right  resides  in  every  physical 
person  who  succesaively  owns  or  occupies  tlie  jirridium 
Bttled  (fomiiumjt;  and  avails  against  ever>' jiliyeio^  person 
who    successive'j'  owns  or  occupies   (lie  jiradium   styled 


'Liberty:  l6S 

MrrMfit.    But  \fj  imputing  these  rights  and  obligations  to       Lrct. 
the  pradia  themaelTea,  and  bv  talking?  of  them  aa  if  they        XII. 
wera  persona,  we  express  the  rights  and  duties  of  the  persons    **"     '    "^ 
who  are  really  concerned,  with  mater  conciseness. 

To  take  another  instance.  JIareditas  jacens  was  a  temi 
employed  in  the  Roman  I^aw  to  denote  the  whole  of  the 
rights  and  obligations  which,  at  any  instant  of  time  during 
the  period  which  inter\'enes  between  the  death  of  the  testator 
or  intestate,  and  the  heir^s  acceptance  of  the  inheritance, 
would  have  devolved  upon  an  heir  at  that  instant  entering 
upon  the  inheritance.  This  mass  of  rights  and  obligations 
was  by  a  fiction  styled  a  person,  and  this  fiction  was  a  con- 
Tenient  way  of  expressing  that  any  benefit  accruing  to  tlie 
inheritance  during  the  above  period,  would  enure  to  the 
benefit  of  the  heir. 

As  intimately  concerning  penons  I  shall  here  interpose   2i^"^t 
a  remark  on  the  meaning  of  liberty.  Libcttj. 

Freedom,  Liberty,  are  terms  denoting  the  absence  of 
restraint.  Civil,  Political,  or  I^^egal  Liberty,  is  the  absence 
of  legal  restraint,  whether  such  restraint  has  never  been  im- 
posed, or,  haA-ing  been  inipoeed,  has  been  withdrawn. 

Liberty  and  Kight  are  svnonynious ;  since  the  liberty  of 
acting  according  to  one's  will  would  be  altoprether  illusory  if 
it  were  not  protected  from  obstruction.  There  is  however 
this  difierence  between  the  terms.  In  Liberty,  the  promi- 
nent or  leading  idea  is,  the  absence  of  legal  restraint :  whilst 
the  security  or  protection  for  the  enjoyment  of  that  liberty 
is  the  secondary  idea.  Right,  on  the  other  hand,  denotes 
the  protection  and  rownotes  the  absence  of  Restraint. 

if  the  protection  afibrded  by  tbe  Ijaw  be  considered  as 
afibrded  against  private  persons,  the  word  Right  is  commonly 
employed.  If  against  the  Government,  or  rather  against 
some  member  of  the  Government,  Liberty  is  more  frequently 
u^ed :  e.q,  the  Liberties  of  Englishmen.  Liberty  and  Right 
are  not  however  alwavs  coextensive,  since  the  security  for 
the  enjoyment  of  the  former  may  in  pait  be  left  to  the  moral 
and  religious  sanctions. 

(Sed  ou^ere.)  Whether  Ijiberty  can  ever  mean  anything 
but  the  right  to  dispose  of  one's  person  at  pleasure  ?  Liberty 
or  Freedom  to  deal  with  an  external  subject  seems,  how- 
ever, to  be  equivalent  to  *  Right  to  deal  with  it.*  In  this 
sense  liberty  is  included  in  the  term  *  jK^rsonal  security.' 

On  the  whole,  Right  and  Liberty  seem  to  be  sx-nony- 
mous:— either  of  them  meaning,  Ist,  permission  on  the  part 
of  the  Sovereign  to  dispose  of  one's  person  or  of  any  external 
subject  (subject  to  restrictions,  of  course) ;  2ndlv,  security 
against  others  for  the  exercise  of  such  right  and  liljerty. 

Where  protection  is  afibrded,  liif/ht  is  the  prf»per  word. 
As  against  the  sovereign,  there  ran  bo  no  legal  right. 


\^  Pen'aditig  Notions  analyzed. 

Part  I.  Ph^uail  freedom  ia  the  nbseoeq  of  AxterniU  ob» 

I  3-         Li.   tlie  abMiiiFe   of  causea  ^Iiich    opemle   iodcpeod 
'       '    of  tUe  will.     Mo»l  freedom  ia  Uie  absuiice  of  motiva 
the  painful  BorL 


LECTURE  XIIL 
Thivp  imil  t/itir  irtntioa  to  Jtiphlt. 

Hivixo  oonndeted  tbe  impart  alp^tom,  I  ftoe^fA  it 
UfirciifintiDiu  of  Thmg,  Art  aiid  Ftrbtartmra, 

Thimpi  are  sarh  pirmaiient  obJFcts,  nut  bttng  /wranw,  m 
arc  sensible,  or  uereep^le  Ihroufrh  tho  s£4)Ma.  Such  ('for 
e:iaiupl»)  is  a  tidd,  a  houM,  a  hoi«p,  a  gamtsiit,  a  piece  i>f 
oiued  Kol^-  Such  ia  a  qiianti^  of  coluedor  uncoined  gol<l. 
detemuDed  or  BBcertained  by  uumlwr  or  weight.  Such  ia  ■ 
quantitf  of  r1otb,corii,orwin»,  deWmuMd  or  ascert&ined  bjr 


Things  reaemUo  persons  in  tiia :  That  they  are  perma- 
nent objects  which  are  perceptihle  through  the  sensce.  Tli^ 
differ  &om  persons  in  this :  Ihat  Patoru  are  inrosted  wiu 
rights  and  subject  to  ohli^tionB,  or,  at  least,  ar«  capable  of 
both :  Thingt  are  eesenti^;  incapable  of  nights  or  oblig«- 
tjona;  althooffh  (by  ft  fiction)  thejareBometimeeconBidered 
as  peraona,  ana  rights  or  oblijntions  are  ascribed  or  imputed 
to  them  accordingly. 

They  differ  from  facU  or  CTenls  in  this ;  ThatthiDgsare 
pemtaneiU  external. objects ;  whilst  &cts  or  events  ftre 
trmuimt  objects.  In  drawing'  the  line  I  am  far  from  aspir- 
ing to  exactness  of  definition.  If  I  endeavoured  to  dedne 
exactly  the  meaning  of  '  ^romnent  object,'  I  should  enter 
upon  the  perplexiiw  question  of  sameness  or  identity.  If 
I  endeATOured  to  define  exactly  the  meaning  of  '  aenmbla 
object,'  I  should  enter  upon  the'  interminnble  question  about 
the  difference  between  mind  and  matter,  or  perdpient  and 
peTceired.  And,  in  either  case,  I  should  thrust  a  trentiBe 
upon  Intellectual  Philosophy  into  a  series  of  discourses  upon 
Jurisprudence.  I  have  accordingly  indicated  rather  thui 
deterroined  the  boundary,  and  must  leave  my  hearers  to 
settle  it  for  themselves,  according  to  their  own  fashion.  The 
discretion  which  prompts  my  reserve  will  be  understood  by 
those  who  have^med  a  portion  of  their  attention  to  the 
PUloBophy  of  the  Human  Mind,  and  will  meet  with  appro- 
bation lather  than  c«nsure. 


•  Thing: 

fiat|  to  avoid  a  very  perplexing  ambiguity,  I  must  note 
two  difltinct  significations  or  '  permanent  and  '  transient/ 

The  expression  ^permanent '  when  applied  to  a  sensible 
object  in  tne  sense  already  employed  imports  that  the  object 
so  described  is  perceptible  repeatedly y  and  is  considered  by 
those  who  repeatedly  perceive  it^  as  being  one  and  the  same 
object.  Thus,  the  horse  or  the  house  of  to-day  is  the  horse 
or  house  of  yesterday ;  in  spite  of  the  intervening  changes 
which  its  appearance  may  have  undergone. 

The  transient  sensible  objects  which  rank  with  facts  or 
events,  are  not  perceptible  repeatedly.  They  exist  for  a 
moment :  disappear :  and  never  recur  to  the  sense,  although 
they  may  be  readied  by  the  memory.  Taking  the  terms  m 
these  significations,  all  things  are  permanent  j  and  no  things 
are  trantient. 

But,  taking  the  terms  in  other  significations,  things  may 
be  disting^hed  into  permanent  and  transienty  or  into  such 
as  are  more  permanent  and  such  as  are  less  permanent.  For 
some  are  more  enduring ;  others  are  less  enduring.  Some 
retain  the  forms  which  give  them  their  actual  names  for  a 
longOT,  others  for  a  shorter  period. 

The  purpose  of  this  last  distinction  will  appear  clearly 
when  I  consider  the  kinds  and  sorts  into  which  things  are 
divisible :  especially  the  kind  of  things  which  have  been 
styled  fungibUf  and  the  sort  of  fungible  things  qua  it*u  con- 
tumuntur. 

Resuming  the  definition  of  a  tiling,  I  mean  by  a  thing 
(as  contradistinguished  from  an  evc>ii/)  any  permanent  ex- 
ternal object  not  a  person — meaning  by  *  permanent,*  *  ca- 
pable of  being  perceived  rejteatedly,^ 

From  the  import  of  the  term  thing  (in  the  strict  sense  of 
the  word  and  as  opposed  to  person  and  event)  I  proceed  to 
certain  other  meanings  of  the  term,  which,  unless  distin- 
guished, are  apt  to  perplex  the  student^ 

And,  first,  *  res '  (or  thing)  as  used  by  the  Roman 
lawyers  is  frequently  extended  from  things  strictly  so 
called,  to  acts  and  forhearances  considered  as  the  objects  of 
duties  and  of  the  corresponding  rights.  For  example. 
If  you  are  bound  by  virtue  of  a  contract  to  </o  or  to  forbear 
from  certain  acts,  tne  acts  or  forbearances  to  which  you  are 
ohiigedf  and  to  which  the  opposite  party  has  a  corresponding 
right,  are  res  or  things  in  this  extended  sense  of  the  word. 

A  more  remarkable  and  a  more  perplexing  use  of  the 
term  is  the  following. 

Things  are  divided  by  the  Roman  T^awyers  into  corporeal 
and  incorporeal. 

By  *  Corporeal^  things  (res  corporales)^  they  understood, 
according  to  the  philosophical  jargon  which  they  borrowed 
from  the  Greeks,  ^  Tangible '  things  (res  qure  tangi  possunt), 
meaning  hj  '  tangU)ley   sensible  or  perceptible  through  the 
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lit.  lHap»  taitBj  M  iilhii :  tku  b  tit  wr,  r"— ■— ■ 


,  ■<»  win  not  afiplT  strictlr,  Utt  is  «• 
tmlei  ta  tbm  nrtlj  fbr  ea«tc«jen(e  and  |iutlj  IweaiiM 
IW  artk  to  be  lucfane  Mr  pat«pdUe  br  tke  aencRt. 

Bv  'jmtwfMmd  rtiajt,'  ihaj  Bnicntood    riKbta   bdiI 

la  OM  fcfpi  dm  otf  the  Ro^m  lawva^  tbe  Ism 
n«  bM  t«o  lyMfcltiiMi  «Ur^  are  widelj  diffmnt.  lit. 
It  dwB>M  Hn§«,  Aetr^  tad  FoileanMeM,  and  sometiBM* 
IVwof ,  eoniteed  ••  thr  Mifaj«cts  or  alg«ctB  of  ri/h[B  unl 
oUipid'Wi.  2odlT.  h  ^tiuit^  sol  oolj  ihew,  but  Righto 
Kiiii''    ■_-.-.■..-■  -         -        :■:  :J;L?  WiTpr  W119P  Ihe  word 

in  :  -   "  ■  ■  :  ^i:h  nLich  !aKt  are  con- 

In  die  English  L«w,  m  have  Uiis  Btme  janmo  abont 
'  ilKorporeal  dungs '  (daiTed  from  die  Stoicu  PhUoMphT 
duougli  the  Boaum  Lav),  api^ied  Iraa  extensiTelj.  Wita 
us,  M  ri^ta  and  oUindoiie  ate  not  imcwjnrrtU  (£h^  :  bat 
cerUin  nghts  are  Btrled  imcorjiorraj  iendilamaUt,  and  are 
opposed  In-  tliat  name  to  AerrditainfHtt  eorporeol.  That  ii 
to  aaj,  ngtu  of  cntsin  kindB  ate  absunUj  oppoaed  to  the 
tAtagt  (gtricdv  to  called)  which  are  the  objects  of  rights 
of  other  IdihU.  A  corpoTeal  hereditament  is  die  thing  itself 
which  is  tbe  rabject  of  the  right ;  an  incorpoieal  bavdita- 
ment  is  not  the  subject  of  the  ri^ht,  but  uie  right  itself. 
Ibe  rabject  of  the  right  called  an  incorporeal  hereditaiDent 
is  oftoD  corporeal,  c.y.  the  produce  which  is  the  subject  of 
tbe  right  of  tithe. 

I  observed,  in  mj  last  Lecture,  that  the  slave  is  stjled 
by  the  Roman  Lttwrera  a  '  person.'  But  consid(a«d  as  tbe 
subject  of  the  dominion  which  resides  in  the  master  (a  right 
which  the  master  can  assert  against  the  rest  of  the  world), 
he  was  sometimes  stjled  a  Mng.     For  example,  If  unjnttl; 

*  <  Pondns  nti  aixis,  calor  ignlbiH,  liqaor  iquu 
Tsctnt  corporibiu  caIlcti^  inL«liu  InaoL' 
'  Tacttu  eoini,  Tutua,  proh  Dimn  numini  uncta  I 
Corp'"')'  ™t  HHunii,  vel  cum  ra  txUn  aCK 
lonnnat,  rrl  com  ludir,  que  in  cnrpore  niU  at.' 


'  Thing: 

rfnined  by  a  third  partr^  the  master  mi^ht  recover  him  by 
lat  peculiar  action  w^ch  is  styled  ra  vindicatio,  Thefr 
>pliQ&tion  of  the  word  res  in  this  sense  was  capricious.  For 
le  action  styled  ret  vindicatio  could  not  be  broup^ht  by  the 
ther  for  the  purpose  of  recovering  his  son,  although  the 
itria  potettoi  (or  right  of  the  father  in  the  son)  was  closely 
lalogous  to  the  dominion  of  the  master.  If  the  slave  con- 
iered  as  the  object  of  rights  be  termed  a  thing,  there  is  no 
ason  why  any  person  considered  fi*om  a  similar  point  of 
ew  should  not  be  so  termed. 

There  are  however  very  few  cases  in  which  the  slave  is 
yled  a  thing  (even  when  he  is  considered  as  the  subject  of 
le  master  8  dominion).  Generally  speaking,  he  is  styled 
fmOf  or  servilis  persona  (even  when  considered  under  that 
jpect):  For  instance,  when  he  is  considered  as  the  subject 

the  ancient  and  formal  conveyance  called  mancipatio 
}aiuB,I.  §§110,120). 

Having  made  these  general  remarks  on  the  import  of  the 
rm  '  thiwfy  and  attempted  to  explain  the  distinction  be- 
reen  things  corporeal  and  things  mcorporeal,  I  will  pass  in 
view  certain  other  divisions  between  things,  which  are 
ade  in  the  lioman  and  English  law. 

Permanent  sensible  objects  which  are  not  ])erdou8  are 
ivided  into  things  moveable  and  things  inimoveHble. 

Physically,  Moveable  things  are  such  as  can  be  moved 
om  the  places  which  they  presently  occupy,  without  an 
isential  change  in  their  actual  natures. 

Physically,  Immoveable  things  are  such  as  cannot  be 
lOved  from  their  present  places  ;  or  cannot  bo  moved  from 
leir  present  places  without  an  essential  change  in  their 
rtual  xiatures.  A  field  is  an  example  of  the  first.  A  house, 
growing  tree,  or  growing  corn  is  an  example  of  the  second. 

Kut  tilings  which  are  physically  moveable  may  bo  con- 
dered  in  law  immoveable  by  reason  of  their  intrinsic  cha- 
icter  and  use,  as  the  key  of  a  door,  or  any  essential  part  of 
fixed  machine. 

Sometimes  also  by  reason  of  a  design  or  intention  ex- 
Insic  to  their  proper  character  or  use ;  r.//.  by  the  doc- 
ines  of  Knglish  Iniquity,  money  directed  to  be  laid  out 
I  land,  will,  during  the  subsistence  of  the  trust,  descend 
ke  land  to  the  heir. 

Another  division  of  sensible  penuanent  things  is,  into 
lings  determined  specifically  or  individually,  and  things 
'hich  are  merely  determined  by  the  clasHPs  to  which  they 
elong :  e.g.  The  field  called  Blackacre,  or  a  field.  This  or 
lat  horse,  or  a  horse.  A  bushel  of  corn,  a  yard  of  cloth,  a 
ound  of  gold,  a  given  number  of  guineas;  or  the  buidiel  of 
orn  contained  in  such  a  bag,  or  the  yard  of  cloth  or  the 
ound  of  gold  bearing  such  a  mark,  or  tlie  ten  s})ecific 
uineas  now  in  your  purse. 

I 
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PtTvaJiiig  Notions  analysed. 

In  the  tanguajte  of  tlie  Biniuui  LAwyecs,  a  itun^  iodivi- 
dnallv  detenuineil  ie  styled  ' sperit*'  A  Uiing  wUob  U 
'  merely  det^nniDed  by  th^  claaa  t<i  which  it  belong,  is  hitIihI 
'grma.'  Sometitum,  oeRM  sig-ni lies  the  cUm  of  (lung*,  and 
tliD  iDdeterminate  individunl  belunging  to  ih?  determinol 
eluB  is  gtyled 'foan/iVnii'  tbtiugb  the  tfriii  fuoNrifiM  b 
often  limit^  to  iudt'termiualp  thiu^  of  (ietaruiiiisl«  i  liiiii'*i. 
ouch  ss  mmrurd,  ttuiiiero,  tvl  pondere  ivnttuiil. :  Ag,  to  fl 
bushel  at  irata,  a  piund  of  gold,  and  m  on.  The  thinff  \» 
determined  by  lueDsuratioa  us  well  ae  by  kind,  olthoti^  it 
is  not  detennised  HpenfiMlly  or  iudiiidusUy. 
The  terms  iptciei  and  ^miu,  in  the  latif 
prudeoee,  bftvt  thei^urea  megmin^difreretit  1 
thev  bear  ia  the  laajriinge  of  tugicmns.  In  the  l&n^nuj^  of 
logicians,  a  ffrnan  is  a  lai^^r  class,  and  a  $/ireit)i  ia  a  mr- 
lower  cLasa  contained  by  the  ffeniu.  As  aaiiualsarea^miw, 
man  are  a  t/iecifi  of  aninials. 

Id  the  language  of  jiiriepnidei!C«,  jienu$  denotes  S  <ilirM 
(whether it  be  a^^fTnuorMiviMinthelaiigiu^of  logieiaiM), 
or  it  deotrtes  an  individual  or  portion  not  speoificttUy  det(^ 
luiued,  b"-loogin^  ti>  h  di'lemiined  cliiss.  Hence  the  ei- 
preasion,  '  specitic  legacy,  specific  performance.' 
d  Allied  to  the  distinction  between  tprcitt  and  f^f*,  or 
''  Apeeia  and  quaniittit,  is  the  distinction  of  things  into^^m- 
ffible  and  notfuagibU, 

Where  a  thing  which  iB  the  subject  of  an  obligation  (i.e. 
which  Ode  man  is  bound  or  obliged  to  deliver  to  another) 
must  be  delivered  in  »prcir,the  thing  ia  not  fungible :  i.e. 
that  very  indii'idual  thing,  and  not  another  thing  of  the 
aame  or  another  class,  in  lieu  of  it,  must  be  delivered. 

Where  the  subject  of  the  obligation  is  a  thing  of  a  given 
class,  the  thiun  is  said  to  be  fungible:  i.e.  the  delivery  of 
any  object  which  answers  to  the  generic  description  will 
satisfy  the  terms  of  the  obligation.  '  In  genere  suo  funo- 
tcipiunt:'  meaning  that  tlie  obligation  is  performed 


bv  the  delivery  of  r/enus  or  quniilitnt : — '  Una  fungitur 
alterius.'     In  the  language  of  the  Cierman  jurists,  f'jngibli 
things  are  styled  '  vfi-lretbar' — repreaentnble ;  a  thing whoai 


place  may  be  supplied  by  another. 

Tilings  are  fungible  or  not  fungible,  not  in  their  own 
nature,  lilt  with  reference  to  (he  terms  of  the  given  obliga- 
tion. Fungible  things  are  often  confounded  with  things 
qua  U4U  confuniun/ur  because  these,  for  ob\ioiia  reasons,  are 
usually  Bold  in  i/nirrr,  unt  in  tppcif.  But  these  things  may 
be  the  objects  of  a  specific  obligation.  I  may  be  bound  to 
deliver  to  you,  not  only  so  much  wine,  but  that  spedfie 
parcel  of  it  now  h'ing  in  my  cellar,  and  in  such  a  corner  of 
it.  Again,  things  which  are  not  cousiinied  by  use  may  be 
the  object  of  a  generic  obligation.  A  farm,  a  bouse,  tiiwit 
i,  be  devised  generically,  though  in  English  law 
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the  bequest  would  probably  be  void  for  uncertaiiity.  But  L>pr. 
in  the  writings  of  the  Roman  Lawyers  there  are  actual  Xni. 
instances  of  facts  of  the  kind.  ■ 

This  distinction  is  of  considerable  importance  in  practice 
with  reference  to  performance  in  specie  or  recovery  tti  specie. 
Almost  the  only  CTOund  for  enforcing  specific  performance 
iSy  that  nothing  ewe  can  completely  supply  the  place  of  that 
▼ery  thing  for  which  the  party  contracted.  Where  it  can, 
there  is  no  reason  for  enforcing  the  contract  in  specie. 

In  English  Equity,  a  specific  delivery  is,  generally  speak- 
ing, not  enforced  unless  the  subject  of  the  contract  is  Land : 
altiiough  contracts  to  deliver  moveable  objects  have  been 
specifically  enforced,  because  the  objects  were  of  so  peculiar 
A  nature  that  they  could  not  be  replaced.  Such  was  the 
case  of  the  Pusey  horn,  an  object  so  specific  and  so  com- 
pletely iui  generis f  that  the  P&rty  never  could  have  replaced 
It.  Neither  is  specific  delivery  enforced  by  our  Conunon 
Law,  although  by  the  0.  L.  P.  Act  1854,  §  78,  a  discretion 
is  given  to  the  judge  to  enforce  specific  delivery  in  an  action 
for  the  "WTongful  det«»ntion  of  a  chattel. 

Things  were  divided  in  Roman  I  aw  into  res  mancipi  and  SJIS**''^ 
res  nee  inanctpt.  This  distinction  turns  on  forms  of  con-  '^  maneipi 
veyance.  lies  mamipi  were  things  which  could  only  be 
aliened  by  a  certain  mode  of  conveyance.  If  they  were  not 
conveyed  by  the  prescribed  fonu,  the  party  could  only 
acquire  them  by  usucapion,  working  on  liis  actual  possession. 
The  mere  conveyance  imparted  no  interest  to  him. 

Things  are  again  divided  into  res  singuloi  and  univei*-  MiwHirli- 
sitates  rerum  ;  things  which  are  tlienis«»lves  indi\ndual  and  uu**rtr*m 
single,  and  cannot  be  divided  without  completely  destroying 
tlieir  actual  nature,  and  lots  or  collections  of  individual 
things.  A  sheep  belongs  to  the  first  class,  a  flock  of  sheep 
to  the  second.  Tliis  is  not  a  distinction  without  a  differ- 
ence. If  a  man  contracts  to  deliver  so  many  sheep,  and  if 
he  contracts  to  deliver  a  tfock  consisting  of  that  number  of 
sheep,  his  legal  position  is  not  the  same  in  tlie  two  cases. 
If  some  of  the  sheep  die  in  the  interval,  he  must  yet,  in  the 
first  case,  deliver  the  stipulated  number ;  in  the  second,  he 
ne<Hl  not,  lx'caus«»  you  bought  them  in  the  gross.* 


*  ]nterme<liat(>  Ik! ween  the  two  ca^es  'i»  a  contract  fiuch  as  ths 
•ah*  of  cotton  to  nrrive,  according  to  the  una^e  of  the  Liverpool 
iiKirkct,  at  that  t^ia-^o  of  the  trans.-iciion  where  tlie  balea  have  been 
invoit*e<l,  but  not  wci^hul  over.  It  is  a  sale  of  specific  bales  with 
an  iipphed  enj^a^ement  to  replace  nny  thnt  may  b«  lout  or  damaged 
wifh  othent  of  the  quality  spcoilieii.  The  ptxH*ii<e  nature  of  the 
oontrart  becomes  inifwrtant  when  a  que^tion  arim>(i  as  to  perietUum 
rei  vtndUse.  In  the  contract  here  instanced  it  appears  to  be  the 
understanding  of  the  market  thnt  the  riitk  is  transferred  on  the 
boleH  re«pectivelv  beini;  weighed  over  or  'pasitinfif  the  scale.'  And 
t..i4  understanding  (iH'ing  proved)  has  been  held  lo  OQiiiSlCi\;a\%  % 
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r*aT  t.  Tbe  cUef  kmou  lor  dafuun^  ■ 

§*■  ia  th*  Its,  «r  is  iha  eioMituns  ol  . 
'  '  BORtMi*  of  tiuB^  WM  (uotncts  fdatuig  ti>  ifaeai  ng; 
be  baliuud'.  and  that  j0liei  nikf  famv  tlw  effect  af 
uno?  niclt  and  eciAi  eifnanant  in  conbacts  and  conte;- 
U)Ci«.  It  u  ianpattant  thit  th*  !'»"""y  of  hicIi  tcnua  aa 
MMnuijW,  for  iiBUiKV,  ihoalil  In  mKWtJlf  Kttled,  in  order 
tW  the  import  of  the  v<,cd«  meif  in  a  Mutnct,  for  exnnnlc, 
maj  be  exBftIv  tooim.  Tbnv  are  wvraal  trntvi  \a  our  Uw 
book]  turoiu;?  on  that  verr  quretion.  Wliat  do«a  a  partj 
dispoee  uf,  br  ilisp^^n^  of  hia/iov/drr,  or  bv  dispoHDi^  of 
all  hii  ^tvtt  't  These  are  queslians  wluch  the  law  mual 
deBenmne :  that  is.  the  Uw  must  dciertniDe  the  meauinK 
il  will  attach  to  th?  vohU  if  the  jiartiea  haTe  not  explaJned 
cJeailj  tke  meamnti:  which  iher  annex  lii  them ;  ao  that  a 
fenaa  may  know  wiuU  cooBCniction  the  Conrls  of  Jnatiw 
will  pnt  uppn  those  names. 

In  out  onvetanws,  we  make  u^  for  the  indf  fimteneo* 
of  the  gcoetal  dt^^criptios,  hv  altachiaff  lo  the  Una  wldch 
out'tit  to  oum^y  liie  whiile  ni'-aiiini;  n  list  of  ns  many  of  tiw 

omitted  out  of  the  comprehenaion  of  the  one  general  name. 

This  would  be  avoided  if  the  exact  import  of  those  sil^ 

names  were  speciallv  determined  by  the  legislator. 

Mnn'>^         1  lake  this  occasion  of  recalling  to  your  attention  the 

nnK  ud        double  meaning  uf  prrtona   in  the  Itoman  law  aa  ngnif);- 

*^>^         ing,  Bometimes  a  physical  or  real  person,  and  — -— *^— -- 1^ 

Mi^  liinr    itatia  or  condition  :  for  the  purpose  of  ofaeerving  that  the 

''"^  last  acceptation  of  pertona,  combined  with  that  of  rei  as 

denoting  ID  certun  cases  rights  and  obligations,  throws  caa- 

uderabte  light  on  the  cetebrated  dietuiction  between  /us 

renan  and  jiti  ptrtonarvm  \  phrases  which  hare  been  traJn- 

lated  so  absurdly  br  Blackstone  and  others — right*  of  per- 

tutu  and  righl4  oflkingt.     Jut  iiertoiuirum  did  not  mean  late 


o/penotu  or  riyMi  o/prrtom,  but  law  ofttatui  oi 
A  person  is  here  not  a  physical  or  indindual  person,  but  the 
tlatu*  or  condition  with  which  he  is  invested.  Qaius,  when 
purporting  to  gire  the  title  or  heading  of  this  part  of  the 
law,  baa  entitled  it  thus,  'De  conditions  hominum:'  and 
Theoidiilue,  in  translating  the  Institutes  of  Justinian  from 
Latin  into  Gicek,  has  translated  jut  per»onanim — i  rir 
vonawivf  liaiff'n — Di>isia  personarum :  understanding  en- 
dentlj  hy  pertona  or  irpi;"--oi-  not  an  individual  or  ^ydcal 
person,  tut  the  ttntut,  condition,  or  character  borne  by  phy- 
sical persons.  Tbe  Unr  uf  peramt,  as  thus  understood,  is 
the  law  of  ttatut  or  condition ;  the  fair  of  Onitgt  is  the  law 


*  Event*  *  Acty  *  Forbearance' 

of  rigfato  and  obligatdons,  considered  in  a  ^[eneral  manner 
and  as  distinguished  from  those  peculiar  collections  of  riights 
and  obligations  which  are  styled  conditions,  and  considered 
apart. 

From  the  same  ambiguity  arose  the  mistake  of  supposing 
that  jura  m  rem  must  have  something  to  do  with  things; 
whereas  the  phrase  really  denotes  rights  which  avail  gene^ 
rally  as  disting^shed  from  those  which  avail  only  against 
come  determinate  individual. 
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LECTURE  XIV. 
Act  and  Forbearance.    Ju$  in  rein — in  personam. 

In  the  two  preceding  Ijectures  I  entered  upon  the  analysis 
of  the  term  *  Hight'; '  and  considered  the  term  '  person '  and 
the  term  *  thing/  in  their  primary  and  strict  import,  as  well 
as  in  certain  secondary  meanin<]rs  which  have  been  assigned 
to  them  by  >mter8  on  jurisprudence.  I  also  adverted  to  the 
terms  *  Act '  and  *  Forbearance.'  In  the  present  I^ecture  I 
shall  further  define  *  Act  *  and  '  Forbearance/  and  shall  con- 
sider briefly  an  important  distinction  which  obtains  between 
rights  themselves — a  distinction  of  which  we  must  seize 
the  general  scope  or  import,  before  we  can  understand,  and 
can  express  adequately  and  correctly,  that  nature  or  essence 
which  IS  common  to  all  rights. 

Reverting  to  the  strict  import  of  the  terms  person  and 
thing ;  persons  and  things  may  be  distinguished  from  other 
objects,  in  the  following  manner: — Ist.  Each  is  an  object 
perceptible  by  sense :  2ndly.  is  capable  of  being  perceived  re^ 
jteatealy :  and  3rdly.  is  considered  by  him  who  repeatedly 
perceives  it  as  being,  on  those  several  occasions,  one  an^ 
the  sanie  object. 

Events  may  be  distinguished  from  persons  and  things  in 
the  following  manner.  1.  Not  every  event  is  a  sensible 
object.  Of  events,  some  are  perceptible  by  sense ;  but  some 
are  determinations  of  the  will,  or  phases  of  mental  activity 
which  are  not  iimuediately  perceptible  to  the  senses  of 
persons  other  tlian  the  individual  whose  will  or  mind  is 
conceived  of  as  in  operation. 

2.  An  event  perceptible  by  sense  (like  every  other  event) 
i«  transient,  Tnat  is  to  say,  not  perceptible  repeatedly.  It 
exists  for  a  moment ;  then  ceases  to  exist ;  and  never  recurs 
to  the  sense,  although  the  memory  may  recall  it. 

Events  are  simple  or  complex.  A  simple  event  is  one 
which  is  considered  incapable  of  analysis.  A  complex 
event  ia  a  number  of  simple  events,  marlced/for  the  eake  of 
breyity)  by  a  collective  name. 


Lkct 
XIV. 


Pnrtonaand 
Tblufft. 


ErenU. 


■rcQUart 
•laptoor 
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letimea  WJXta- 
Boi,   not    nn&vqwntlT, 
*  uid  fgrbnnacsa,  ind 
,    .  a  wliicli  I  timO.  advert 

'  Fact '  aad  '  incUen '  an  A«re&ire  smUguoua. 
Ta  janota  tha  objects  Ism  DoirdiEtiBginikini;  from' pnMin' 
__i  !.<_! —  f  ipiifi^t^tam  *enst,'  vUdiUadeqaataaiuI 

s  to  wUdi  I  partieularff  advert  «k 


lemal,*  nifaning  br  '  tBtcnal  acts,'  Atoriiiwifiam  «^  ft# 
nO.  Bejecdtig  titu  distiiictitin  aa  superflnou!,  I  employ 
the  torn  'detennioalion  of  tlie  wiQ '  as  euflkient  to  d«aoto 
Ibe  elan  of  ofcJMrU  called  hs  Bootluun  '  iDhmal  acte,*  Mid 
nae  tlw  woid  '  acD '  &>  dROotp  onh'  itich  aiotioiu  of  lAe  haJjf 
at  or*  (WUBjumf  i^on  dfi'mmalKnu  <^  tht  rSL 

A  Torbemnce  U  the  nof  doin^  Anne  trii-en  external  act, 
fuid  the  nof  doinK  it  'H  etmtqarnct  of  a  drtrrminntum  tf  tMe 
rili.  The  impart  oT  the  term  i*.  therefore,  double.  As 
dpuritiTii  the  d'^temiinaiinn  of  the  will,  ilp  import  iipamtirr. 
A- . I  ■..-:„■_- IV- ^  .  ■■'    ■.   M  i  ii'ii  i- con.^'-ju.'jit  uprin  that  de- 

Thia  double  import  should  be  marked  and  reinembawd. 
For  mere  inaction  imports  much  lees  than  for^taranet  or 
sbatiiieiic«  from  sction. 

And  here  I  dismiss  for  the  preseut  the  tenna  'Act' and 

'    '  Forbearance.'     It  slreadj  appears  that  a  complete  det«nni- 

□ation  of  their  meaning  inTolves  a  determination  of  the 


d  pUcp,  »rt*  n 


one.'— floi/iiini,  PrimrqJem,  rl 


r  be  dutinjnuibed  inlo  exttrmal 
■lit  corporal  acta  ;  mrU  of  Ihe 
\i  of  the  minil ;  Thus  (o  ttrtka 
■liika,  an  internal  or 


that  if  tbc  anthor  inleads  to  rxdade  from  the  category  of  acts  aD 
procnwa  that  do  not  immalialr/y  result  in  a  pafyiallt  bodily  morr- 

Thesntbor  dsewhere  (p.  i^  pott')  implicillv  recogniia*  ■frfirn 
lion  R<  an  act :  Further  (ibid.),  nhile  he  rrgaidi  ihe  coDvictinti  pro- 
doced  by  evidence  a;  a  ea>e  of  phvncal  coiDralsion,  be  rvcogDizet 
IhaCnoD-belicf  tnay  t>e  blamcable,  if  the  result  ofiiuaSdsDt  esam- 
Ination,  refusal  to  examinp,  &c.  The  process  of  examinatioD  ii 
therefore  tlie  oLject  of  a  duly,  ind  hence,  according  to  his  own 
analysis  it  is  an  act. 

■-  \  dilficull  to  eee  why  ctyifo  ahould  not  be  clsssed  with  actn. 


to  me,  not  wilboiit  p»ychDlo(rical  i 


lailiMm  or 

rinie,pm- 

isiEbt.    {Srtp.'HifiaH.y-STC. 


Jus  in  rem — in  personam.  175 

meiuiiiig  of  *Will/    I  accordingly  postpone  further  con-  Lect. 

aideiratito    of   these  terms  iintu  I  have    considered  the  XIY. 

meaning  of  *  Will  *  and  of  the  inseparably  connected  term,    '       * ' 

*  Intention/ 

I  now  proceed  to  analyze  an  important  distinction  which  imporunt 

obtains  between  rights,  and  which,  for  reasons  to  be  pre-  j^Viwl**" 

sently  adduced,  I  mark  by  the  phrases  *  rights  in  reniy  righu,  jim  *» 

*  lightB  m  penonam.  pertonam. 

But  I  must  interpose  an  explanation  of  certain  terms, 
which  I  haye  already  employed  and  shall  again  haye  occa- 
non  to  employ,  and  which  have  an  important  bearing  on 
the  distinction  to  be  here  analyzed. 

I  haye  already  (p.  167  ante)  spoken  of  acts  and  forbear- 
anoee  as  liie  ejects  of  duties,  and  I  have  spoken  of  persons 
and  shall  also  speak  of  things  as  the  subjects  of  rights  and 
duties.  When  I  style  acts  and  forbearances  the  objects  of 
duties,  or  of  the  rights  (if  any)  which  answer  to  those 
duties,  I  mean  that  the  duties  are  imposed  upon  the  persons 
obliged  in  order  that  they  may  act  or  forbear  in  the  manner 
specified.  When  I  style  persons  or  things  the  subjects  of 
rights,  I  mean  that  the  acts  or  forbearances  which  are  the 
cbjects  of  those  rights  relate  to  those  persons  or  things ;  and 
I  employ  the  expression  only  in  regard  to  those  rights  which 
avail  against  persons  generally ;  e.g.  when  I  speak  of  the 
right  of  the  master  in  or  to  his  servant,  the  ooject  of  the 
right  is  the  forbparance,  at  the  hands  of  aU  other  persons, 
from  so  meddliug  witli  the  servant  as  to  preiudice  the 
master^s  enjoyment  of  his  servicos.  Here  I  call  tne  servant 
the  subject  of  the  right.  It  is  to  be  observed,  as  I  shall  show 
hereafter,  that  this  rif'ht  is  entirely  distinct  and  separate 
from  the  master  8  right  as  against  tlio  servant — the  right, 
namely,  which  answers  to  tlie  duty  of  the  servant  to  do 
and  forbear  according  to  his  conti-act.  So  when  I  speak  of 
the  right  of  property  in  a  horse  or  in  a  field,  I  call  that 
horse  or  that  field  the  subject  of  the  right.* 

I  must  also  interpose  one  explanation  further.  When  I 
say  that  a  right  avails  a^rainst  a  person  or  persons,  what  I 
mean  is  this.  Every  right  resides  in  a  person  or  persons, 
and  has  for  its  object  one  or  more  acts  or  forbearances  at 
the  hands  of  another  or  other  persons.  To  express  shortly 
the  last  part  of  this  proposition  I  say  that  the  right  avails 
against  the  person  or  persons  last  mentioned. 

*  It  may  be  noted  that  the  author  in  usin^  the  word  suhject  in 
this  aense,  a'dvi(«cdly  difTcnt  from  the  German  juri.Htn,  who  commonly 
call  the  person  in  whom  the  rif^ht  resides,  the  uubject  of  the  right. 
The  autnor  elsewhere  suggests  (p.  737  of  larger  edition)  that  tbia 
u»e  of  the  word  tubjeet  led  them  into  the  confusion  mentioned  in 
a  former  note  (p.  118  »uprn) ;  fancying  that  it  was  connected  with 
tba  use  of  the  terra  subjertice  in  the  Kantian  philosophy. — H.  C. 
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Pari  I.  I  ppweed  t»  diMin^iiah  'ri^te  n  ran"  fiwn  '1 

S  ^'         pmanmiij'  wliich  I  do  ahortlj  «a  folloin : — 

Drfinitiim. — BigkU  ra  kex  nre  Mom  kA«vI  ohjS  a^ 
pemmt  gmfralig :  righti  rs  fERsomaN  are  lAote  icMeA  miiif 
ejviiaipdg  <ymntt  crrtaiu  or  dttermnaU  prnont. 

This  distinetiijo  b  one  whiiJi  pervmle^  the  writing*  ■>f 
the  Roiuaa  brn'^ers ;  and  is  sssuiiimI  tir  tli(> liomnn  Institii- 
tional  critii-a  u  tlie  luain  frrauDdwork  of  their  amngvaieot. 
Nevertheless,  the  lermajiw  in  rem— j'lu  01  penotunn,  »t»  iitit 
Piplioitlv  Hdopted  bj  thtse  writpre  to  indieiLle  the  tUstioc- 
tioa  "fhesc  terms  were  derised  hy  the  CiviliAna  who 
wrote  silteequentty  to  nhkt  bAa  been  termed  the  renvoi  uf 
the  study  01  Itoman  Law,  and  I  ftdopt  them  as  the  ternia 
wliirJi  most  adeqii&telv  Bod  least  unliiguouslT  expreiis  thf 
dijtilictiiiQ.'  'Jus  III  pmotvim  rerf  am  iiire  Jeterruinalani' 
is  expreissivo  and  free  from  Bmbigiiity.  Cut  down  to  'jut  in 
jitrmruim '  it  i»  sl«o  suffideatlv  coocise.  '  Jtw  r'n  rem,' 
Htimding  b_v  itself,  ia  ambiguous  and  obseure.  But  wh«D 
it  is  con tTiidislininii abed  to  jus  in  /tfrmnniii.  it  rstclies 
,1  b..n-.™-,-J  cU-iirn.'^i  from  ll<-  exi^ivs-ion  t...  ivliicb  it  is 
opposed. 

And  here  I  must  roalce  •  lemuk  as  to  what  jia  m  rem 
doea  not  mean.  Recurring'  to  the  phrase  I  have  alnodj 
used  in  styling  persona  and  things  the  niifecU  of  Tlgbta ; 
that  ))ht«ae  might  be  varied  bj  SATing  that  the  right  exists 
oixr,  in,  or  fo  a  thing.  And,  as  I  have  alreadj  indicated,  I 
employ  theae  expressions  only  in  the  case  of  rights  which 
avail  against  persoos  geuerally.t  The  student  ou^t  be  apt 
to  infer  that  jtis  in  rem  means  a  right  orer,  tn,  or  to  a  thing. 
He  would  be  wrong.  I  do  not  say  that  the  ideas  an  his- 
torically unconnected ;  butbowever  that  may  be,  the  phnse 
in  ran  as  here  used,  denotes  not  the  ti^ect  but  the  compail 


t  I  hsre  here,  although  Anitin  doM  not  iipUeilif  *n  MjiIb  it, 
treated  (he  teWriction  of  the  phrase  "right  atxr  >  penon  or  IhiiiK' 
to  thine  riphls  whith  svnil  against  perwm  grnerallv,  as  periccily 
arbilnrv.  The  reason  forao  retlririiiiK  the  rxprcniun  appcan  lo  lie 
that  it  ia  convenifnt  to  divide  right*  m  rrm  into  thoae  which  have 
anil  those  which  have  not  peraons  or  Ihinp;*  aa  auhjecta,  vbetrai 
there  is  no  corresponding  aonvfnieaee  In  to  dividing  right*  in  pir- 
rmam.  Bnt  thete  >hru  no  nieeaary  ground  fur  the  reatrictlmi. 
SuppoM,  for  instance,  I  am  in  possession  of  a  piece  of  ground  with 
a  merely  equitable  title.     VVhy  should   my  right  si;aiast  pervons 

einenlly  to  forbear  from  tmpass,  be  more  a   right  nvtr  or  (■  the 
nd,  than  my  right  to  cotnpe]  the  peison  having  the  legal  estate  to 
gtant  a  ooDTeyance  7 — R.  C 


Propenj. 
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of  the  right.    It  denotes  that  the  right  in  question  womU       'Ltxst. 
agmnBtpenom  generally ;  and  not  that  the  right  in  auestion        XIV. 
is  a  rignt  over  a  thinf.     For  many  of  the  rights  wmch  are    ' 
rights  fit  rem  are  either  rights  over  or  to  persons,  or  have 
no  subject  (person  or  thing). 

Corollary  to  definition. — These  two  classes  of  rights  are 
further  distinguishable  thus.  The  duties  which  correlate 
with  rights  in  rem,  are  always  negative :  that  is  to  say,  they 
are  duties  to  forbear  or  abstain.*  Of  the  obligations  which 
correlate  with  rights  in  personam,  some  are  negative,  but 
90fne  (and  most)  are  jx/sitwe :  that  is  to  say,  obligations  to 
do  or  perform. 

I  shall  now  briefly  give  a  few  instances  to  illustrate  the  'yVJJdi*"* 
character  of  the  rights  comprised  in  these  two  great  classes  tiaction* 
respectively.  ^JTSL 

Instances  of  rights  in  rem  biq  1st,  Oicnershipot  property.  *ndjMiii 
This  is  a  term  of  such  complex  or  various  meaning  that  I  '" 

must  defer  the  full  and  accurate  explanation  of  it.  But,  for 
tlie  present  purpose,  the  following  is  a  sutUcieut  definition 
of  Ownership  or  Property ;  *  the  right  to  use  or  deal  toith 
some  iriven  subject,  in  a  niftiiner,  or  to  au  extent,  which, 
though  not  uuliiuited,  is  indnfinit".' 

Now  in  this  description  it  is  uoccssarily  implied,  that 
the  law  will  protect  or  relieve  th^*  own<*r  against  every  dis- 
turbance of  Ills  rijflit.  That  is  to  say,  all  other  persons  are 
bt>und  to  forbear  from  acts  whieli  would  prevent  or  hinder 
the  enjojTuent  or  exercise  of  the  right. 

Hut  here  the  duties  which  correspond  to  the  right  of 
property  terminate.  Kvery  jtosiftve  duty  which  may  happen 
to  concern  or  regartl  it,  and  every  uegjitive  duty  regarding 
it  which  binds  exclusively  certain  persons,  is  not  a  duty 
properly  corresponding  to  the  right  of  property,  but  to  some 
right  collateral  to  the  ri^^ht  of  proj^erty,  and  flowing  from 
some  incident  specially  binding  the  pi>rson  upon  whom  the 
dutv'is  incumlxjnt : — e.g.  from  a  covenant  with  the  owner  ; 
or  from  a  breach  of  one  of  the  negative  duties  which  properly 
corresjwnd  to  the  right  of  property,  as  a  tres|)ass  laying  the 
trespasser  under  the  duty  to  make  reparation. 

(Jwnership  or  IVoperty  is,  tlierefore,  a  sj>ecies  of  jus  in 
rem.  It  is  a  right  residing  in  a  jK*rson,  over  or  to  a  person 
or  thing,  and  afaiiing  against  other  persons  universally  or 
generally.  Tlie  obligations  implied  by  it  are  also  negative 
as  well  as  universal. 


•  This  indeed  i«  nlmoiit  a  nccpjmary  consequence  of  the  defini- 
tion.    For  if  rights  of  the  cUsn  jut  in  rem  involved  |Mwirive  duties 
erery  such  duty  would  either  net  the  whole  world  in  motion,  or  in- 
volve univemaf  liahility  to  puni^hniviit ;  a  result  which  it  would  he 
atisurd  to  contemplate.— U,  C 


3itllT.  T)i«  Srrt^Htm  of  the  Riona  kw,  tad  of  Ofl 
varioiH  laodem  eytlfwa  whidt  ue  tnodiBoUaoiiB  of  IIh 
Rocnan  bw,  mar  »l»a  be  •ddaenl  m  cmnplM  of  nghta  m 


Perva^Ng  A'cHmu  analfStd. 

Wken  a*  al^Mt  of  ■  rifikt  m  rxn  hsppena  to  br  ■   ' 

pnon,  dM  ptMlMB  of  Uie  p«nr  wlut  ii  iaTcatEd  nitfa  liw 

'  n|^  v«H«  •  dowUa  MpM.    lie  baa  ■  rigiii  (w  iluliMJ 

•Mr  at  to  ike  nlifcct  m  w;BiMt  utlier  pnooa  geMoiIly. 

He  IiM  abo  nglita  (m  prrmmam)  ■^iiM  Uie  (■(rn^  or  lies 

f  tibe  BiMun  kwivn)  lo- 

»  DMttMr  to  wkiefa  I  g^l, 

Riona  l«w,  «^  of  Oc 
ue  modiBoUioiia  of  tki 
1  M  cmnplM  of  nghta  m 

&rn(tti  (for  whifli  Ike  Enr&li  '  KlKnKnt '  u  lurdbu 
■deqnue  exncsdaoj  b  a  right  to  bm  m  d^  mU,  Ul  k 
|n«]i  and  mfiiute  nwuer.  ■  ankject  MfMn)  br  aMMlter. 
Ikke,  fcr  iiuiuee,  •  R^it  of  ft  ar  otet  notlMr'i.  UaA, 
Aeocrdin^  to  this  defimxiisi,  ike  eantal  diAmmae  betmwi 
ovntrAip  and  mraha  cixubte  in  Um,  ikal  ia  ike  (bciwir 
Oide  the  rVlit  of  dnlin^  niUi  the  «il^««t  b  laijiDr  and 
indrnd  indrfinitt,  la  ihe  laittr  cue  DtRoireT  ■nd  drterwtmatt. 
Bat  ««ch  b  a  rie^t  •■  mo.  For  ttrtitut  ai«ila  asainBt  aO 
mankind  (mcluoin^  the  owq^t  of  the  3iit^pcl>.  It  implies 
anobligatioB  upon  nU|tlie  owik-t  agwo  included)  to^oi^Hir 
ftom  evoiT  tct  inconristenl  with  the  eiercii«  of  the  nsht. 

But  lliis  rirt/irfiiv  and  ii/.([»j^m/  duly.  i=  the  only  iibUm- 

tioT,  wh;ch  .■,..■"■. ^^.^■',  t'l..  ;. . .  :-->,.>u.    T..,-h  .^^.^i 

obligatioD  which  happens  to  rejnud  or  ecDcem  it  is  a  duty 
answering,  not  to  the  ju*  ifrntutit,  biit  to  Konie  right  extra- 
neous urnierely  collateral  to  it^  e.g.  Iht-oicnfrot  the  subject 
may  have  granltd  an  easement  over  it  and  covenanted  with 
the  gtantee  for  quiet  enjoTntent.  The  ftrantor  here  lies 
under  tHv  duties  which  are  completely  distinct  and  dispaiate, 
althoufrh  the  ohjects  uf  the  duties  are  the  same:  one  of 
theoe  dutiea  arises  from  the  grant,  and  therebr  be  is  bound, 
like  the  rest  of  the  world,  to  forbear  from  molestii^  Uie 
grantee  in  exercise  of  the  right  created  by  the  crant ;  the  oilier 
ariaea  from  the  contract  In-  whirh  be  is  sfieciallv  bound. 

Instaneee  of  righta  in  pmanam  are : — 

1st  A  right  arising-  from  a  lontrarl. 

Ri^ts,  which,  properly  speaking,  arise  IroDi  rmUrarUf 
*  avail  againat  the  nuiiee  who  bind  themselyes  by  contract, 
and  also  against  the  parties  who  are  said  to  rr^rnetU  their 
persons :  that  is  to  say,  wbo  succeed  on  certain  events  to 
the  agaregate  or  bulk  of  their  riK-bts;  and,  therefore,  to 
their  facuUirt  or  means  of  fuliiUiujr  or  liquidating  their 
obligations.  But  as  against  all  other  per^nt  tbe  rights 
which  pflperly  epeakiag  arise  from  contracts  baya  no  force 
or  eSTect:  although  by  a  confusion  of  thought  to  which  I 
eball  revert,  rigbtn  in  rrm  are  sometimes  imagined  to  pro- 
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oeed  from  contract.  This  occurs  in  the  case  where  the  same  Lbct. 
transaction  bears  the  double  character  of  a  contract  and  a  XIY. 
convejance.  To  avoid  in  the  mean  time  the  effect  of  this  ^"  r— — ' 
confusion,  I  assume  in  the  following  example,  that  we  are 
considering  the  case  on  the  principles  of  the  Roman  law  or 
of  some  system  of  law  consciously  based  on  the  Roman  law. 
Suppose  you  contract  with  me  to  deliver  some 'moveable 
([a  horse,  a  garment,  or  what  not) ;  but,  instead  of  delivering 
it  to  me,  in  pursuance  of  the  contract,  that  you  sell  and 
deliver  it  to  another.  Now,  here,  the  rights  wmch  I  acquire 
by  virtue  of  the  Contract  or  Agreement  are  the  following. 
I  have  a  right  to  the  moveable  in  question,  as  against  you 
weciaUy  (jus  ad  rem  acquirendah).  So  long  as  tne  owner- 
ship and  the  possession  continue  to  reside  in  i/0Uj  I  can 
force  you  to  deliver  me  the  thing  in  specific  performance  of 
your  agreement,  or,  at  least,  to  make  me  satisfaction,  in 
case  you  detain  it.  After  the  deliver^'  to  the  buyer,  I  can 
compel  you  to  make  me  satisfaction  for  your  breach  of  the 
contract  with  me.  But  here  my  rights  end.  As  against 
strangers  to  that  contract,  I  have  no  right  whatever  to  the 
moveable  in  question.  And,  bv  cousoquenco,  I  can  neither 
compel  the  buyer  to  yield  it  to  me,  nor  force  him  to  make 
me  satisfaction  as  detaining  a  thiu^  of  minp.  For  *  ohUya^ 
tionum  substantia  non  in  eo  consistit  nt  aliquod  nostrum 
facial,  ecd  ut  alium  nobis  ahstrinyat  ad  danduin  aliquid,  vel 
faciendum,  velprjeetandum.*  (Sec  the  adinimV.e  Title  in 
the  Digests,  *  I)e  Obliprationibus  et  Actiouibus,'  xliv.  7.) 
But  if  you  deliver  the  moveable,  in  pui-suance  of  your  agree- 
ment with  me,  my  position  towards  other  2>ersons  yeneraily 
assumes  a  different  aspect.  In  consequence  of  the  Delivery 
by  you  and  the  concurring  Apprehension  by  mcy  tlie  thing 
becomes  mine.  I  have  now  jus  in  rem  : — a  riglit  to  the 
thing  delivered,  as  against  ali  mankind :  a  rifrht  answering 
to  obligations  neyative  and  universal.  And,  by  consequence, 
I  can  compel  the  restitution  of  the  subject  from  any  who 
may  take  and  detain  it,  or  can  force  him  to  make  me  satis- 
faction as  for  an  injury  to  my  right  of  ownersliip. — *  U hi  rem 
meam  invenio,  ibi  eam  vindico ;  sive  cum  ed  |)ersona  neyotium 
mihi  fuerity  sive  non  fuerit.  Contra,  si  a  bibliopola  librum 
emi,  isque  eum  nondum  viihi  traditum  vendiderit  iterum 
Sempronio,  ego  sane  contra  vSeniproniuni  agert^  nequeo;  quia 
cvm  KO  nullum  mihi  vnquam  interccssit  neyotium  :  sed  agere 
debeo  ad  versus  bibliopolam  a  quo  emi ;  quia  ayo  r.v  contractu, 
i.e.  ex  jure  ad  rem.^ — Heineccii  Itecitatiouvs,  lib.  ii.  tit.  I. 

2ndlv.  Itiyhts  of  action,  with  all  other  rights  founded   Jndiy.  a 
upon  injuries,  are  also  jura  in  jhrsonam.     For  they  answer   JIlLnVd  on 
to  obligations  attaching  upon  the  determinate  persons,  from   ■"  ^njurj-. 
whom  the  injuries  have  proceeded,  or  from  whom  thoy  an? 
apprehended. 


Pervading  NtHietts  analysed. 

It  is  tru»  tb«t  diffiniltiM  h*t«  ariaea  about  th«  natan 
of  Actiooi  ill  rrat ;  Le.,  thoae  Aetiaii*  (or.  latlwr,  thoM 
Bi^to  uJ  ActMQj  of  wltieh  tbeft^MOMf  uan  olleoce  asninrt 
■  nghl  M  mt,  BM  of  irhidi  Ike  intai/iMi  (scope,  or  |Hir- 
pose)  ia  the  raHnOnm  of  the  injured  JBMt  to  the  esertiaa 
«(  the  Tiolatcd  right  Bat  Uieae  and  (rtber  difficulttn  te- 
BHling'  lbs  llteny  of  Actiotn,  •we**'  to  havp  Rprunfr  fhm 
"       '        '  f  the  ri(At  which  is  afle«ted  by  the 

.         ,  andod  by 

cxponlcm  of  the  Ramu]  Law.  And  this  coniiuioii  of  idea* 
abtolatelv  dupaiate  and  distiaet,  «?emc  to  hat«  txima  from 
the  abridged  ah«pe  of  the  eipresuoiu  by  which  ri^ta  uf 
aetioD  are  HtnutioDly  deotiled.  Bv  an  dliptit  commodiou* 
■sd  iaritinp,  but  lading  to  con^i^oa  and  oWnrity,  a 
twne  or  jihiuc  applitBUe  to  the  violated  rig'ht  is  ofteo  ex- 
landed  improperlyfotheremedy.  Thia.the  phraw  'in  mm' 
ia  esUmded  to  certain  aetiau,  which,  though  they  ani  i»- 
M—miIt  diivrted  agumt  detamuaate  pprsum,  are  gromidKl 
upon  violations  of  rif^ls  anilinir  against  all  loaiildnd. 
And,  th I L". certain  arfiomiire  elyled  ■  e.i  coativctu,'  aJlhoaKfa 
llii'y  ].riip-.Tly  ari^  frim  the  non-i«TformaKct  of  pontraOs, 
and  are  only  remote  and  incidental  consequeiieea  of  tba 
lathemseli-es,* 


All  rigrhts  in  prnoMim  are  rights  to  acta  and  forbear- 
',  ances  and  to  nothing  more.  The  speciea  of  rif^b  irhich 
have  been  termed  jut  ad  rem  form  no  exeeptioo.  What 
has  been  styled  jus  ad  rem  is  an  elliptical  extHvaeion,  and  ia 
more  properly  rendered  juM  ad  ran  ac^HtrrHdatn,  or  still 
more  completely,  ivs  in  prrmmam  ad  jut  m  rkk  acqui 
rrndum.  That  is  to  say,  the  person  entitled  has  a  right, 
avuling  against  s  determinate  person,  to  the  arouutrwn  of 
a  right  aTBilinK  against  the  world  at  large.  And  by  conse- 
quence, his  right  is  a  ri^t  to  an  act  of  conTeyaaoa  or 
transfer  on  the  part  of  the  person  obliged. 

*  I  hiirf  tikrn  this  pw«^  from  th«  Xotes  on  Tables  (p.  M9  nf 
former  (ditiun),  where  the  »ulhor'i  meanirui  shiiis  more  fully  ax- 
pTTMrd  thin  in  Ih«  nirmponding  pMun  nf  the  Lsctares.  Bat  1 
Ibiiik  the  author  here  inrerta  the  hiatoneal  aeqnene*  of  ideas.  He 
hu  himicir  observed  tliat  the  phrue  m  nm  u  not  applied  by  the 
Ruirsn  lawyers  thenuelrea  to  describe  a  class  ol  rn^  Bat  it  ia 
applied  by  them  to  a  leadjnff  divinoa  of  at^fitmt.  The  cimpLe  and 
obvious  explaaition  seems  to  be  that  the  phrase  was  augKated  by 
the  eircunutance  that  in  the  trpical  and  most  important  of  these 
ictions,  the  vindicatio  rri,  the  Tcsult  wu  the  specifie  restitatioo  of 
IIk  Mtg.  The  meaning  of  n  nai  as  denoting  gemtralily  of  a  riglil, 
in,  I  think,  a  wcondary  meaniag.  due  in  the  6nt  place,  to  the  aiao- 
ciation  of  the  vimdieatio  rri  wirh  domimum — the  right  which  gars 


Rights  in  personm 

I  DOW  revert  to  the  confusion  created  by  a  class  of  cases 
which  obscure  the  otherwise  broad  and  distinct  line  of 
demarcation  between  these  two  great  classes  of  rights. 
Rights  m  rem  sometimes  arise  from  an  instrument  which  is 
emed  a  contract,  and  are  therefore  said  to  arise  from  a 
contract:  the  instrument  in  these  cases  wears  a  double 
aspect,  or  has  a  twofold  effect ;  to  one  purpose  it  ^\e%ju»  in 
per$onam  and  is  a  contract,  to  another  purpose  it  gives  ju$ 
m  rem  and  m  a  convevance.  When  a  so-called  contract 
puses  an  estate,  or,  in  the  language  of  the  civilians,  a  right 
m  rem,  to  the  o Vigor,  it  is  to  that  extent  not  a  contract  but 
A  conveyance ;  although  it  may  be  a  contract  to  some  other 
extent  and  conrndered  from  some  other  aspect. 

For  example,  by  the  English  law  the  sale  of  a  specific 
moveable  is  a  conveyance,  and  transfers  the  right  in  rem, 
[But  from  the  exigencies  of  commerce  this  right  in  rem  is 
shorn  of  some  of  tiie  incidents  of  a  full  ricrht  of  property, 
for  instance,  by  the  operation  of  the  rules  ooth  of  law  and 
equity  as  to  the  rights  of  unpaid  vendors ;  the  Bills  of  Sale 
Act ;  the  'reputed  ownership*  clauses  of  the  Bankrupt  Acts: 
all  of  which  are  clumsy  expedients  for  obtaining  the  results 
which  naturallv  ilow  from  the  simple  principle  of  the 
Roman  law  and  the  systems  conRciously  based  on  that  law, 
namely,  '  Traditionibus  non  nudia  pactis  dominia  rerum 
transfenmtur/ — K.O.]  * 

In  the  French  law,  a  contract  for  the  sale  of  an  im- 
moveable is  of  itself  a  conveyance ;  there  is  no  other ;  the 
contract,  or  agreement  to  sell,  is  re<ristered,  and  the  owner- 
ship of  the  immoveable  at  once  passes  to  the  buyer. 

By  the  provisions  of  that  part  of  the  English  law  which 


i8i 


*  It  in  curious  to  obMn*e  the  approximation  in  practical  effect 
c»f  the  mercantile  lawn  of  two  countries  which  start  with  opposite 
theorie*.  The  approximation  has  iK^n  slightly  aided  in  England 
and  Scotland  by  the  Mercantile  Law  Amendment  Acts,  for  the 
respective  countries  (1856). 


By  the  law  of  Enphnd,  the 
right  of  the  buyer  of  a  specific 
moveable  not  delivered  is  Jtu  in 
rem.  It  is  available  against 
everybody  except : 

1.  The  unpaid  vendor  (in  se- 
curity for  his  psynioiit ). 

2.  The  creditors  of  the  vendor, 
wberif  personal  chatt<  N  not  U*iiig 
goods  sold  in  the  onlinary  conrxe 
of  trade,  are  sold  under  a  bill  of 
sale  not  dulv  rcf^stered  ander 
the  Rills  of  Sale  Act. 

3.  The  trustee  in  liankmptcv 
iif  the  rcndor  in  certain  c.ise^ 
fulling  ondvr  llie '  reputed  owner- 
ship* clause  (»f  the  Bankrupt  Act. 


//y  the  law  of  Scotland,  the 
right  of  the  buyer  is  Jus  in  per- 
eonam  and  avails  against : 

1.  The  Vi>ndor  (subject  to  the 
condition  of  pavment). 

2.  By  the  *  Mercantile  Law 
Amendment  Act,  it  avails  fo  a 
sulHvendor  agniast  the  original 
vendor. 

».  By  the  same  Act,  it  avails 
against  the  creditors  of  the 
vendor,  except  in  certain  cases  to 
whit'h  tht*  common  law  of  Scot- 
land applies  the  do<'trine  of  re- 
putctl  ownersliip.  H,  C. 


Lbct. 
XIV. 


CoBfttsion 

arltlnf  from 

fckedr^ 

mmtcaiire 

that  the  same 

Instmnent 

ortrsBiae* 

ikmUat 

oneeaeoD- 

traetaada 

coaTejraiiosi. 
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ia  called  equilr,  b  ciiotract  to  sell  &□  iminoreable  M  once 
reete  jtu  in  rrai  or  onuenhtp  io  the  buyer,  ftod  the  aeller 
has  Dolj^/iu  m  r<  aliend.  But  accordinc  to  the  coaflictiDg 
provisioDs  of  Ihat  part  of  llie  EncUsh  Bjswni  peculiubr 
called  laxc,  a  «a1e  and  puKfaaee  trilfiout  eenain  ((Winalilies 
merely  givps jti«  urf  rnn  or  i  ri);lil  t^remito  Uie  onuenliip, 
not  onuenihip  itself;  and  for  Uiu  rewun  a  contract  to  iwU, 
though  in  equitj  it  CDiifera  ownership,  is  yet  an  imperfect 
cunTcjance  io  cooee>]uc'iic6  of  t!i«  eunSieUiv  pretoniunu  of 
law.*  To  complete  the  tnmsaction  the  burcr  hasari^t  tn 
ftrtonam  against  thu  Feller,  to  compel  liiiu  t»  jmtsa  hia  Itgal 
mteresL 


OK  THB  DIFrEEENT  TEBHS  USED  BT  JURISTS  TO  XiBX 
TBB  CAPFUL  DISTIKCT10N  BETWEE}!  RIOBTS  IXTSO- 
DUCED   DC   THS   AlinVE   LElTTrSE. 

On*  of  Ilie  gTPnt  dtriderata  \a  the  language  of  ,JDriB[<nideDM 
is  thU:  A  pair  of  oppouxl  eipressioos  deaoCing  briefly  and  dd- 
ambignonfly  the  tvo  clnsscs  of  rights  vhkh  are  the  subject  of 
the  [«weat  note :  namely.  Rights  aTailing  agaioBt  peraonx  gau- 
Tvlly  or  tmivertdls,  and  BighiB  avuiling  ngainst  pereons  ctrtam 
or  deUrminale. 

The  oppocod  or  ccntrasted  expnEeions  commonly  employed 


•  Udionldhen 

be  obterred.  ho 

werer.  that  the  owner  of  what  ii 

cilled  the  eqniuble  «Ute  an  not 

™.  »  ^ai/yrpcover  igaiiut  > 

hivinfc  no  not 

re  of  hia  equiUble  title,  who  hai 

SOtthei.Soin"''" 

■l^slaule' 

□  this  loslance  ei  pressing  not 

merely  the  PsUIe  ■ 

IS  dif  tin^uished  rrom  ifvify,  bat 

beinR  en  eiprtssion 

loowlr  used  Id 

cxprtss  the  fiction  more  property 

riKhit  not  capable  of  seJsB,  the 

mmpleliODOftille 

gou9  to  seisin)!     If  »«.  wen 

public  in  fict  u  il 

tchaser  of  land  might  rely  upon 
Bdopled(a«itisinScothmdW 
of  Iranrfening  the  sdsin.     The 

the  regisUr,  if  the 

expedient  ven 

mAioK  rtgiitratiot 
principle  which  in 

the  ™^  mode 

EngUnd  secure 

s  ■  the  purchaser  for  valap,  wilb- 

out  notice  of  «□  >d 

erse  title,  who  hu  got  the  legal  estate,'  ia  the 

oDe  piece  of  solid 

made,  by  Btatute,  t 

he  only  mode 

f  transrerring  the  \ff^  estate. 

-e  allowed  to  iHrct  a  TinnrhaNT,  olhi 
appear  on  the  face  of  the  registered  (itle.  or  by  the  Bctuai  stale  of 
[mssession,  and  if  evcrv  (rsnsferof  (he  Irg"!  clnle  Rave  the  tran>- 
fereea  power  of  sale  for  all  the  estate  and  iiitiTi.-t  tif  the  iransfenir, 
titles  would  in  lime  become  more  secure  and  much  more  simple. 

The  abore  paragraph  was  in  ti'pe  befote  I  had  read  the  Tth  Sec- 
tion of  the  Act  passed  last  session  under  the  innocent  title  of  the 
Vendor  and  Puruhaser  Act,  1874  :  nor  tan  I  now  guess  what  will  be 
the  practical  effect  of  this  curionalTtnacted  fragment  of  anabnniia 
Land  TtUes  BilL— R.  C 
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for  the  porpose,  are  the  following :  *ju8  t;i  re ' — *  jus  ad  rem  : '  Lbct. 
•  jas  in  rem  * — *  ju8  in  personam : '  '  ]ii8  reale  * — *  jus  pirsaruiU : '  XIV. 
'dominium'  (sensu  latiore) — * oUigatio*    But  these  are  liable  »     "^ 

to  the  general  objection  th&t  jus  in  re,  jus  in  rem,  jus  rraU  and 
dominium^  will  none  of  them  denote,  without  a  degree  of  am- 
biguity, the  entire  class  of  rights  which  avail  against  the  world 
at  large.  For  although  they  are  often  employed  in  that  cxten- 
MTe  signification,  they  commonly  signify  such  of  those  rights  as 
are  rights  to  determinate  things. 

B^des  this  general  objection,  each  of  these  pairs  of  terms  is 
liable  to  special  objections,  which  now  I  will  briefly  indicate.  In 
the  course  of  this  review,  certain  terms,  synonymous  with  the 
terms  in  question,  will  be  noticed  with  the  same  brevity.  At  the 
close,  I  will  shortly  state  my  reasons  for  giving  a  decided  prefer- 
ence to  'jus  in  rem '  and  'jus  in  personam* 

1.  *  Jus  in  re '  and  *  Jus  ad  rem.' — Jus  ad  rem  frequently 
signifies  any  right  which  avails  against  a  person  certain.  Still 
it  is  often  and  properly  restricted  to  a  species  of  such  rights :  to 
thoee  which  correlate  with  obligations  *  nd  dandum  aliquid :'  or 
is,  properly  speaking, ^t/^  in  pertjonam  ad  jus  in  rem  acquirendum. 
It  is,  tnerefore,  ambiguous. 

This  double  mciining  of  jits  ad  rem  is  closely  connected  with 
a  confut»i(m  of  thought,  which,  as  I  sliall  show  afterwards,  has  an 
important  bearing  upon  certain  mistJiki's  in  the  French  and  Prus- 
sian Codes  (see  Lect.  xxxix.  pout).  Tlie  confusion  arose  in  this 
way.  In  numerous  cjises  of  tranpactions  wliich  have  their  origin 
in  contract,  the  acquisition  of  ajiis  in  rem  is  prece<led  hjjxts  ad 
rem  in  the  restricted  Fense  of  the  term  alK>vo  mentioned.  The 
way  in  which  this  occurs  is  illu.'^t rated  by  the  example  given  on 
p.  1 79  supra.  Observing  that  this  sequence  took  place  in  certain 
transactions  which  are  striking  by  their  frequency  and  import- 
ance, Heineccius  and  other  Civilians  by  a  hasty  generalization 
fell  into  the  following  errors:  li>t.  They  inferred  that  every 
acquisition  of  jus  in  rem  is  preceded  hy  jus  ad  rem,  and  by  a 
conrelatingor  corrc8|X)ndingoA/i^a/iofi.  This  invariable  sequence 
(as  thev  supposeil  it  to  be)  they  marked  in  the  foUoM'ing  manner : 
-  To  the  fact  or  incident  imparting  the  jus  in  rtni  they  gnxe 
filename  of  *  modus  arquirnidi'  or  'modus  acquisitionis*  To 
the  preceding  incident  imparting  ^W  ad  rem  (which  tliey  con- 
sidered a  step  or  means  to  the  acquisition  of  jus  in  rem)  they 
C-ive  the  name  of  *  titulus  ad  acqvirindum,'  or  briefly  '  titulus* 
For  example :  According  to  their  language,  a  contr^gt  to  deliver 
a  thing  is  'titulus  ad  acquirendum  (jus  in  rem) :'  'ine  delivery 
or  tradition  which  follows  it,  or  by  which  itought  to  be  followetl, 
is  'modus  (jus  in  rem)  acquinnJi,'  or  *  modus  acquisitionis),* 
2ndly.  From  this  first  error  they  ftll  into  a  second.  Perceiving 
that  jus  ad  rem,  in  the  rrstrictr.l  and  projxT  sense  above  men- 
tioned, is  the  forerunner  of  the  iiici«!ent  by  which  jiw*  in  rem  is 
acquired,  and  confounding  the  jiropiT  sense  *i  jus  ad  nm  with 
the  larger  sense  of  the  expression  as  extending  to  every  jus  in 
ftrscnam,  they  supposed  that  ever}'  incident  which  imparta  j'lw  t» 
personam,  is  merely  '  tiiulus  ad  (jus  in  rem)  acquirendum^  that 
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Part  I.      >■•  merdj  prBp(kntoi7  lo  n  '  moifiu  ne^uiiiimiU '  or  to  ibo  Inct- 
{  3.  dent  impsmng  the  ju*  (■  rrnt. 

■■-— '  HMDawin*  fnrlhrr  cxyrtfaea  ihe  snppcoed  ioTHriJible  knqwnce 

hj  aiUing  the  '  (i^u/u '  tba  txmaU  oiiue,  aiul  Ihn  '  nwdut '  Uig 
pToxiaut«  etDte  i>f  Ilia  ooiueqUDnC  in^t  (jus  in  mo).  T)m 
■ulhon  of  the  Fnneli  Code  cmvn  Uiia  raufDnDn  of  tbought  hf 
speaking  otpropfrlf  w  aofniml  anJ  iNiunnitteil  (amongn  Mllar 
WBji)  -far  feffti  dtt  obligalitaa:     Art.  711. 

'L  '  3<ut  rfoJt' anil  '  Ja»  pmonnle,' — Tliesa  an  qscd ti> dowla 
the  diiUnclioQ  io  question.     Bnttheft^ 

Finl,  becHiiM  ihej  might  1e^'  " 
pifn^sttn);  ihHl  the  diUindioii  h 

wiilet}' difl<n«nt  dUTinction— ^'m  rrrMni.  jut  perttmarnm — vhkh 
Mong>  los-JivisioQ  not  of  righU,  bdt  nl  llie  vthoh  tatpmjmrit. 

.Seeonrtly,  l-ceauw  it  woulJ  Iw  npl  10  »uggrtt  lo  n  Bliidenl  of 


ml  la  ronftuion  of  tlimi^t  fay 
luul  aiinelhiiig  la  do  viib  tlta 


Endith  Uv  tl 


sntirelj  ilifierent  diAi 
-.  heritoUt  aiul  adminiflroHe. 
Thinll;,  liMwuse  tha  ironlarcaj  and 


cif  rigliu  into  r 
at  liDva 


pliod  lo  Berrituiliis  to  iiuirkn«i(leljdtfr<:r*Mt  dintincliun.  namuy 
-....,...-  .       ..       1,1  those  »liJ.-li 


3    ■I)>m 


.-.«■  («i 


uUli 


■0)  anij  •  llhlien 


gromil  objertion  irfiich  ia  mentioned  above,  dcmimimt  (u  op- 
posed lo  Mtgal'ai)  diRi/rs  from  dmainiam  (in  tho  strict  signifira- 
tion).  Ab  oppowd  to  oUigniio,  it  ombrHcea  '  jnis  in  rs  '  (in  tba 
Kense  of  the  Clnssiral  Jurists) :  that  isto  tnj,  ' Jdib  in  re  aUmd  :' 
rights  or  inl«re8tfl  in  subjects  which  are  oi™«/ by  othera.  Taken 
in  1)10  etrict  signiBcatioo,  it  is  directly  opposed  to  these  righU  ; 
Iwing  synonymous  with  •  proprietat,'  with  'in  Tt pofalaa,' or  with 
'jus  in  n proprid.'  The  numerous  ambiguities  which  beset  the 
trrm  iib/i0aliovi\lbe  not«d  bercaftir.  In  the  mean  time  it  may 
lie  observed  thnt  in  the  laiger  senne  of  the  term,  and  that  lu 
which  it  is  UBtuI  ly  employed  b;  the  Homan  lawyers,  Migalto  n 
equivalent  lo  jat  in  perioiiaiH,  But  it  is  used  in  so  many 
naiTowBr  and  restriclod  senses  in  moier"  — ■ '  ' —  —  ■- 


i.  'Folatai'  aud  '  Obiiffatio.'—lt  has  b 
substitute  these  in  the  place  of  dominium  and  oUigatio,  jut  n 
rvm  and  jat  in  pfnonam,  el£.  But  this  wan  a  chaago  to  Iha 
ironiB.  Fur,  first,  votttliu,  as  synonymoas  with  dominiMat,  is 
encumbered  with  all  the  ambiguities  which  stick  to  the  latter. 
And.  secondly,  it  is  ll»b1o  to  an  olijcction  from  which  ihe  latter 
is  free.  For  it  usually  signifies  certain  tpttict  uf  the  righta 
which  ami  against  penons  dtlirminalt :  numely.  the  righta 'i^ 
the  master  against  tnealuTe  ('potestas  dominorum  in  sarvoa'); 
and  the  rights  of  the  patfr/aniUiai  s^iarl  his  descemlanta 
(- palria  potealas,'  oc  'potestas  pareutum  in  liberos'). 
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classes  are  fv/ff//()«:  or«  in  other  words.  rr^A^  of  both  dasses        Lbct. 
currefate  with  duties  or  ofJigatians.    The  only  difference  is,  that        XIV. 
the  former  correUte  with  duties  which  are  incumbent  upon  the     —     ■ 
world  at  large ;  the  latter  correlate  with  obligations  which  are 
limited  to  determined  indiyiduals. 

6.  *  Jura  qu8B  Talent  in  personas  grnercUim^*  and  '  Jura  qnse 
Talent  in  personas  certaa  sive  determinataa* — These  expressions 
are  soflBciently  clear  and  precise.  But  they  are  rather  defini- 
tions than  names,  and  are  much  too  long  for  ordinary  use. 

7.  *  Law  of  Property  *  and  *  Law  of  Contract* — These  ex- 
pressions, as  thus  opposed,  are  intended  to  express  the  distinc- 
tion which  is  the  subject  of  the  present  note.  But  they  do  the 
business  wretchedly.  Of  the  numerous  objections  which  imme- 
diately present  themselves,  I  will  briefly  adrert  to  the  following. 

First,  we  need  contrasted  expressions  for  the  two  classes  of 
rights,  and  not  for  the  laws  or  rules  of  which  those  rights  are 
the  creatures. 

Secondly,  property  is  liable  to  the  obji'ction  which  applies  to 
dominium.  In  this  instance,  its  meaning  is  tfeneric.  It  signifies 
rights  of  every  description  whioh  avail  ngiiinst  the  world  at 
Urge.  But,  in  other  inftances,  it  distinguishes  some  species  of 
tJioee  rights  from  some  other  species  of  the  siime  rights.  For 
example :  It  signifies  ownership,  as  opposed  to  servititde  or  eaj«- 
fnent ;  or  it  signifies  ownership  indefinite  in  point  of  duration,  as 
opposed  to  an  interest  for  a  definite  number  of  years.  In  short, 
if  I  travelled  through  all  its  meanings  and  att<»mpted  to  fix 
them  with  precision,  this  brief  notice  Mould  swell  to  a  long 
dissertation. 

Thirdly,  contract  is  not  a  name  for  a  class  of  rights,  but  for 
a  class  of  x\\q  facts  or  tittes  by  which  rights  are  generated. 

Fourthly,  rights  arising  from  contnicts  are  only  a  portion  of 
the  riffhts,  which  the  expression  '  law  of  contnvct '  is  intended 
to  indicate.  For  •  law  of  contract,'  as  opposetl  to  '  law  of  pro- 
perty,* denotes,  or  should  denote,  rights  in  pernonam  certam :  a 
class  which  embraces  rights  not  arising  from  contracts,  as  well 
as  the  species  of  rights  which  emanate  from  those  sources. 

8.  *  Jus  in  rem  '  ami  '  Jus  in  personam' — The  phrase  *  in 
rem'  is  an  expression  of  frequent  occurrence  in  the  writings  of 
the  Koman  lawyers.  And  although  it  is  nowhere  used  by  them 
for  the  purpose  of  signifying  briefly  an<l  unambiguously  rights 
of  every  description  which  avail  agjiinst  persons  generally,  yet 
in  all  the  instances  in  which  it  occurs,  the  subject  to  which  it  is 
applied  is  a  something  which  avails  generaUy :  *  quod  generatim 
in  causam  aliquam  valet.' 

The  expression  ^'iM  in  rem  was  dcviwMl  by  the  Glossators,  or 
by  the  Commentators  who  succeeded  them.  Seeing  that  the 
phrase  *ii»  rem*  always  importe<l  generality,  and  feeling  the 
need  of  a  term  for  '  rights  which  avail  generally,*  they  applied 
the  former  to  the  purpose  of  marking  the  latter,  and  talked  of 
*  JvBA  tn  renu*  And,  in  this  instance,  as  in  many  others,  they 
evince  a  strength  of  discrimination,  and  a  compass  of  thought 
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PaKT  I.        'bull  an  ravlj  displaTvd  b;  Ibe  elf^Dtand&iUdiuDBKtiaTM* 
\  K.         vho  MOTH  tbem  aa  Mboiiwlic  ImrbBiuiu;    Id  ipite  of  tlin  ig»ar- 

—     ' '    ame*  to  (rbich  their  pncitioci  condMBPed  tban.  lJi«>r  mifs*  «■• 

dLUpCEBHi  and  incieontcd  Vj  the  pRraltDt  atodj  of  their  aga : 
I9  UM  Khool  lcgi«  wUcli  tiie  d^allonr  und  tho  flippaot  tliia^u^ 
Init  wbicb  all  who  nDunincit  cbstU.  ind  htc  capable  of  SBuiaB 
iu  piiipoc«.  regard  with  hiltme  ■dDiniian. 

Ktnr  th«  eii<mdoD  Viu  in  r««,  id  thU  its  soalccioal  roeanitiK, 
pHJ^ctlf  mpplus  iLe  EJ!«(ibr«KiH  wbich  19  itated  sbore.     For 
..  >^    —'  ^.-niu   ~~.™(,(^_    '  Jc»  H  rrm'  fhould  signi^ 
IS  getarallg.     Thenfan.  it  atunila 
„    ^    1  iliat  ^'su.  let  thsirspetiBc^Het- 
be  vbat  tbej  maj.     And  tktit  a  Qir  thing  vhirh  ia 


If  it  were  posnt-lo  for  me  to  fix  Iba  raeomng  of  mirda.  I 
■hoold  diftiaguisfa  the  two  clamw  of  rigltu  aad  oliIigaticMiB  in 
tka  foUoviog  Dunner. 

1°.  ObltgatioDS  considered  mtlTenaU;,  I  woold  s^le, '  OJlaa' 
v'Jhtfin.' 

S*.  Kf^u  vhicbaTula^aitiatpemnsfnitnil^f  orwnivmniA'jr 
Xvould  Mjla  ■  Bi^bta  m  rm.' 

3°.  Bight*  vUirh  BToil  a^iut  ivnons  irrtaia  at  JeUntibutU, 
I  would  style  *  Bights  w  pmouaoi.' 

i".  Obligation*  whieL  arn  incumlenl  upon  per*onB  gmtrallg 
or  wtirtnatly.  I  wonlJ  «j!e  ■  Ofirri '  cf  ■  Diitier.' 

5°.  To  Ihiwp  ■■fiifh  ntv  inmmlieiit  npcn  persons  crrlam  or 
ittrrminalt,  I  iroold  appnipriata  the  t«nn  '  Obtigftiant.' 

Wilhont  inlrodncing  11  ginglo  new  term,  and  withont  smploj- 
iDg  ao  old  ODe  in  a  new  manner,  we  should  thiu  be  provided 
with  language  passably  exprrssire  and  distiiKt :  whicn  would 
ensble  the  writer  or  spmker  to  more  onwaid,  withont  panaing 
at  every  eecond  atep  to  clear  hia  path  of  ambiguities.  All  that 
is  neceiHuy  to  this  desimble  end,  is  to  use  established  terma  ia 
establiabed  meanings,  taking  good  care  to  nse  them  ifffn-mmiiti^: 
Le.  to  restrict  each  term  to  its  appropriate  object. 


LECTURE  XV. 
Jut  in  ran — m  patonam  (nm/inued). 

Tv  order  that  I  mav  further  UliiBlrate  the  import  ol 
leadinjr  diatioction  between  rights  introduced  in  mj 
Lecture,  I  ahall  direct  your  atleution  to  those  richts  111 
\fhich  are  rights  orer  pDons,  and  to  (pertain  righta  fn 
or  aTailiufT  a^inat  the  world  at  Urge,  icIikA  Aire  no  e 
mmoU  ttAjfctt  (persone  or  things). 

Of  rignts  eiiatinK'  orer  persona,  and  atulii^  ag 
other  peisona  generallj,  I  tntt;  cite  the  fullowuig  u 


Rights  in  rem  over  persons. 

amples: — ^The  rifht  of  the  father  to  the  cuBtody  and  edu- 
oation  of  the  cmld: — the  right  of  the  ffuardian  to  the 
eoBtody  and  education  of  the  ward: — the  right  of  the 
maater  to  the  serrioes  of  the  slave  or  servant. 

Against  the  child  or  ward,  and  against  the  slave  or  ser- 
vant, these  rights  are  rights  in  personam :  that  is  to  say, 
they  are  rights  answering  to  obligations  (in  the  sense  of  the 
Boman  Lawyers)  which  are  incumbent  exclusively  upon 
thoee  determmate  individuals.  In  case  the  child  or  word 
deaert  the  &ther  or  guardian,  or  refuse  the  lessons  of  the 
teachers  whom  the  utther  or  guardian  has  appointed,  the 
lather  or  guardian  may  compel  hiiu  to  return,  and  may 
punish  him  with  due  moderation  for  his  laziness  or  per- 
verseness.  If  the  slave  run  from  his  work,  the  master  may 
ioroe  him  back,  and  drive  him  to  his  work  by  chastisement. 
If  the  servant  abandon  his  service  before  its  due  expiration, 
the  master  may  sue  him  as  for  a  breach  of  the  contract  of 
hirinff,  or  as  for  breach  of  an  obligation  (quasi  ex  contractu) 
implied  in  the  status  of  servant. 

But  considered  from  another  aspect,  tliese  rights  are  of 
another  character,  and  belong  to  anotlicr  class.  Considered 
from  that  aspect,  they  avail  against  persons  generally,  or 
against  the  world  at  large ;  and  the  duties  to  which  they 
correspond,  are  invariably  negative.  As  against  other  per- 
sons generally,  they  are  not  so  much  rights  to  tliu  custody 
and  ^ucation  of  the  child,  to  the  custody  and  education  of 
the  ward,  and  to  the  services  of  tlie  8lave  or  servant,  as 
rights  to  the  exercise  of  such  riglits  without  molestation 
by  strangers.  As  against  strangers,  their  substance  consists 
of  duties,  incumbent  upon  strangi'rs,  to  forbear  or  abstain 
from  acts  inconsistent  with  their  8C(n)e  or  purpose. 

In  case  the  child  (or  ward)  be  detained  from  the  father 

ior  guardian),  the  lattor  can  recover  him  from  the  stranger, 
n  case  the  diild  be  beaten,  or  otherwise  harmed  injuriously, 
the  father  has  an  action  against  tlio  'i^Tong-doer  for  the 
wrong  against  his  interest  in  the  child ;  and  so  on. 

And  here  I  may  rt*niark  convouieutly,  that  where  a  right 
til  rem  is  a  right  over  or  to  a  persiin,  the  |)or8on  is  neither 
invested  with  the  right,  nor  is  he  bound  by  the  duty  to 
which  the  right  corresponds.  He  is  merely  the  subject  of 
the  real  right,  and  occupies  a  position  (tnalogous  to  that  of 
a  thing  which  is  the  subject  of  a  similar  ri^'ht. 

For  example,  Independently  of  liis  rights  against  the 
child,  and  independentlv  of  his  obligations  towards  the 
child,  the  parent  has  a  right  in  the  child  availing  against 
the  world  at  large. — Independently  of  his  rights  against  the 
parent,  and  indepi'ndently  of  his  obligations  towanls  the 
parent,  the  child  iias  a  right  rVi  the  pan^nt  availing  agHinst 
the  world  at  lai^.  The  murder  of  the  ]«arent  by  a  third 
person  might  not  only  be  treated  as  a  crime^  or  public  wrong, 
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Penading  Notions  analysed. 

but  isifcht  also  be  h-cnted  as  a  cirt?  injurv  o^nst  tliat  ri^t 
in  the  parent  which  beloo^  to  the  ditfd.  Jty  the  Uvb  of 
'  (DoderD  Europe,  the  civil  iDJury  meri^es  iu  the  crime ;  but 
ia  other  ajrea  the  casa  wss  dilTOTonl ;  the  offender  Uy  wod/et 
%  tv-ofold  obligation :  to  BUlfer  punishinent  on  the  pnrt  of 
the  fiociely  or  coiumiuiitY,  ami  to  sntisrj  the  parties  whose 
jatenst  io  the  deceft^ecl  h^  had  deetroved-  Il«f<TO  Um 
ftbolilion  of  Appe&ls  ia  criniioa!  caaea,*  uai  itus  nearly  the 
ease  in  the  hiw  of  Enfflaud.  The  muxderer  was  obnoxioui 
to  pvnMmmf  to  be  inflicted  on  tlie  p«ut  of  the  Stmte  ;  and 
the  wife  and  the  heir  of  the  slain  were  entillnl  to  lindictive 
tatufarlion,  which  they  exacted  or  remitted  at  their  phsuntv. 
And  this  is  the  distinction,  and  the  only  one,  which  Mista 
between  a  civil  injury  and  a  rrime.t 

Now,  eoiuiidered  as  the  iiibjoct  of  the  real  right  which 
resides  in  the  parent,  the  child  la  placed  in  a  positiofi  ann- 
loi/aia  to  that  of  a  thing,  and  might  ba  ati'led  ^a  resnecl  of 
tliat  aoaloRy)  n  MiB^;  and  »o  etfw  wr**.  In  short,  wboovor 
is  the  subject  of  a  rieht  which  reddes  in  imi/lAer  p«rwni.  Mid 
which  aiiiil*  nr  oUaiHs  against  a  lAird  person  or  penum,  i« 

tlncei  iji  H  position  anjilogouf  to  tUnt  of  n  iliinti,  und  mipbt 

Hut  this  aaaloi^cal  application  of  the  (erm  (Ai'i^  haa  (in 
iactj  been  partial  and  capricious.  So  far  as  I  can  remember 
theie  are  only  two  instances  in  which  the  tfirm  IMm^  baa 
been  applied  to  penom,  considered  aa  the  mt^ict*  of  rif^ts. 
— By  the  Roman  lawvers,  the  slave,  considered  as  the  mi^Kt 
of  the  real  right  whicli  resides  in  the  master,  was  occaaion- 
ranked  with  thiitgt. — Bv  certain  modem  Oiviliana 
leccius  and  others)  theJUiiw/amiliat,  considered  aa  the 
iuhJKt  of  the  rrai  right  which  resides  in  the  paterfamOiat, 
has  been  classed  with  things. 

It  has  been  cumiiiotily  supposed  that  the  alave  was  not 
coDudered  bv  tlie  liomnn  Lawi-ers  aa  belonging  to  the  class 
otpertom.  Itiit  this  is  one  of  those  aaaumptiona  utterly  dee- 
titute  of  fouudalioo,  which  have  been  successively  received 
by  successive  generations,  though  the  means  of  disproof  are 
open  and  obvious  to  all.  Considered  aa  bound  by  dutiea 
towards  his  master  and  others,  the  ekve  is  ranked  by  the 
Roman  lAwj'Crs  with   physical  ]>eitoni ;  and  is  spoken  of 
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n  being  not  only  indemnidcalion  for  „  . 

for  the  bereavenient).  tiotnithBtinding  a crimiaal  proiecotlon  jnitl- 
tulcd  by  Ihe  Public  Prowciitar,  iinlesi  caTUbil  punishment  be  tat- 
ftred.  It  i>  the  Scotch  nction  cf  aMvlhement  vhlch  euKgealed  to 
Lord  Cimpbell  the  ininHuction  into'EngUnil  of  a  law  for  compcn- 
wUntc  the  rxmiliBi  of  ppnwni  killed  l>r  nccULiit's  bi'  th^  Act  0  and 
10  Vict,  c  93,  commonly  called  Lor>rCam|il>clr9  Act. 
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u  iMuringr,  or  sastaininp:,  a  person,  ttatuSy  or  condition.       Lkct. 
CoDiidered  as  the  subject  of  the  right  residing  in  his  master        XY. 

and  availing  (not  against  himself,  out  against  third  persons),    " ^ '  ^ 

he  is  occasionisdly  styled  res.  But,  even  as  considered  from 
this  aspect,  he  is  usuiallj  deemed  a  person  rather  than  a  thinp^ , 
and  is  styled  usually  tarviiis  penami.  Gains,  for  instance,  in 
deecrifaii^  mancipation^  which  is  a  particular  form  of  con- 
veyance, and  enumerating  the  subjects  which  may  be  con- 
veyed by  it,  says,  Eo  modo  et  serviles  et  libera  persona  num-' 
cwantur.  The  right  of  the  master  to  the  services  of  the 
siave  is  distinguished  by  a  different  name  from  that  which 
expresses  the  analoj^ous  right  in  a  thin^.  It  is  called /x^es^ew, 
or  potettoM  domini  tn  eervum,  not  dominium. 

As  for  ihefiliuifamiiias,  I  am  not  aware  of  any  paseaffe 
in  the  classical  jurists  where  he  is  styled  a  thing.  In  the 
passage  of  the  Digest  where  the  action  called  rei  vindicatio 
IS  said  to  be  appbcable  to  the  recovery  of  a  slave,  the  same 
action  is  deniea  to  be  applicable  to  a  JiUuefamiliat,  Per 
hone  autem  actionem,  libera  persona  qua  sunt  juris  nostri,  ut 
puta  liberi  qui  sunt  in  potestate,  nan  jjetuntur.  The  right  of 
the  father  over  his  son  u  never  styled  dominium  or  proprietaSy 
but  patria  potestaSy  or  potest  as  patris  in  liberos. 

Having  cited  examples  of  rent  rights  which  are  rights  iMrtimtrr 
over  iJ^r»aii«,  I  will  cite  au  exaiuple  or  two  of  r<vi/ rights,  EM9htM» 
whicn  are  not  rights  over  things  or  persona,  but  are  rights  to  SklrnniiiSi 
forbearances  mert^lv.  aubjecu. 

1.  A  mans  right  or  interest  in  liin  ffood-name  is  a  right 
which  avails  against  persouM,  cousidered  generallv :  they 
are  bound  to  forbear  i'roui  such  iniputjitimirt  against  him 
as  would  amount  to  injurits  towards  his  right  in  his  repu- 
tation. It  is  therefore  a  right  in  rem.  Hut  there  is  no 
subject,  thing  or  person,  over  which  it  can  be  said  to  exist. 

2.  A  monopoly,  or  the  riglit  of  celling  exclusively  com- 
modities of  a  given  clafs  (a  patent  right  for  instance),  is 
kX^o  a  real  right :  All  p4>r8on8,  other  than  the  )>artv  in  whom 
the  right  resided,  are  hound  to  forbear  from  selling  com- 
inod't'es  of  the  given  cIamh  or  description.  IWt,  though  the 
right  is  a  real  right,  there  is  no  Hiibjeot,  }M>rHon  or  thing,  over 
which  it  can  be  naid  to  exint,  unlets  it  be  the  future  profits, 
above  the  average  rate,  which  he  may  posiubly  derive  from 
his  exclusive  right  to  sell. 

3.  Many  examples  of  this  class  of  rights  might  be 
selected  from  among  fnmv/u^s ;  a  law  term  embracing  an 
immense  variety  of  rightn,  having  no  coumion  property 
whatever  except  their  nupponed  origin,  bt*ing  all  of  tliem 
considered  to  liavc  be«>n  originally  granted  by  the  Crown. 
Such,  for  example,  is  a  right  of  exclusive  jurisdiction  in  a 
given  temtor>',  or  a  right  of  levying  a  toll  at  a  certain  bridge 
or  ferry,    l^e  rights  in  jtersonam  which  concur  with  tne 
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righu  in  questioii  (t.g.  lh«  niHits  soaweriD^  to  th«  iklil^ft- 
tioiu  00  the  persom  who  lui|>pen  lo  mvscae  ihe  bridge)  ace 
perfecUj  distiiict  bum  tlie  nglits  >n  rem  of  which  tae  ban- 
ebiae  coosiMs:  nom^lr,  th«  obUjntion  not  to  impA^  tiiie 
•xeKiss  of  the  ioiisdWQn.  tlie  letting  of  the  toll,  at  liM 
pasaa^oreithebnd^:  nor  to  any  |n«eiM:er9ncnM«  within 
tlie  luuikt  of  the  ft^rr,  Id  the  detrtiuKnt  of  the  «>iclnnn 


tight  of  tlic  peisDO  eiititl<<d. 
4.  The  right  oftheUrfrt 


■erenl  rights  which  d^iolve  upon  him  from  the  teatatot  or 
iittEKtat«,  a  rieht  in  the  agpn^att  (bnued  bv  lhos«  n'vmsl 
rights  coupled  with  the  obli^liansorthe  dtwvoiwd.  Intliia 
boitsge,  «o  far  as  it  consisted  of  ri^^its,  the  heir  h&d  W  the 
Roman  law  ■  rig-bl.  srulin?  ag«iiut  tfao  worid  At  nifte, 
■nd  which  he  could  maintain  agunst  aoj  one  who  miffht 
gUBwj  or  dispute  it  ht  a  peculiar  jiididfil  proccedioir  oaued 
petkio  hireditatii,  which  waa  an  action  in  retn,  i.t,  groicnd^id 
on  an  injurr  to  a  rral  right,  and  ae«king  the  reeUmtion  of 
the  injored  party  to  the  unniole«<ed  ex^rcbe  of  the  right  in 
wliioh  he  haii  Wn  dlsiurVii. 

5.  I^etlj,  a  lio'ht  in  a  Statiu  or  Coadition  (coDsSdered 
as  an  aggregate  of  rights  and  capacities)  is  also  a  leal  right 
To  determine  jn^ciaely  what  a  Stntu*  u,  ia  in  my  opinion  the 
most  difficult  problem  in  the  whole  science  of  juriqirudenoe. 
But  for  the  purpose  inimediatelj  before  me,  it  maj  suffice 
to  sa¥  that  it  consiata  of  an  apjiiegate  of  rights,  duties,  and 
capacities,  or  of  one  or  more  of  those  classes  of  objects.  So 
far  as  a  coudition  consists  of  rights,  and  of  capacitiea  to 
take  rig-hts,  we  may  imagine  a  right  in  the  eonditim  can- 
ndered  as  a  complei  whole. 

According  to  the  Roman  Law,  as  the  heir  has  a  right  in 
the  haitage  fahetracted  from  its  sereral  parts),  so  baa  the 
parlr  inrested  with  a  condition,  a  rie'ht  or  iatereat  in  the 
condition  itself  (abstracted  from  the  nghls  and  canuntiee  of 
which  it  is  coiupouaded).  His  right  in  the  condition,  con- 
ndered  as  an  aggregate  or  whole,  is  mintogoul  to  the  ri^t 
of  owQership  in  a  ungle  or  indii  idual  thing. 

Consequeatlr,  wrongs  against  this  right  are  aoalogoua  to 
wrouj^s  again!>t  ownership :  and,  according  lo  the  practice  of 
the  Roman  Law,  wrongs  of  both  classes  are  reoreseed  by 
aimilar  remedies.  AVhere  the  indiindual  thing  is  unlaw- 
fully detained  from  the  owner,  he  may  vindicate  or  recoTW 
the  thing.  And  where  the  right  in  the  coodition  is  wrong- 
fully  disputed,  the  party  may  assert  hia  right  by  an  ap[K>- 
priate  action,  which  is  deemed  and  styled  a  rindicatitm. 

The  reason  why  itntiu  or  condition  makes  so  little  figure 
in  the  English  law  as  compared  with  the  Roman,  though  the 
idea  must  of  course  exist  in  all  systems  of  law,  seems  to  be 
tbia:  that  the  right  in  a  sfoftu  may  by  the  Romao  law  b» 
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taaerted  directly  and  explicitly  b;^  an  action  expressly  for  its       Lect. 

recovery ;  while  in  English  law  (if  we  except  certain  actions        XV. 

pemliar  to  the  Court  for  Divorce  and  Matrimonial  Causes)*    ^~ — •      " 

BO  such  action  can  he  brought,  and  the  right  ix>  a  status. 

thouffh  of  course  it  often  becomes  the  subject  of  a  judicial 

decision,  almost  always  comes  in  as  an  episode,  incidental 

to  an  action  of  which  the  direct  purpose  is  something  else. 

Thus  a  question  of  legitimacy,  which  is  precisely  a  question 

of  status,  is  usually  brought  in  and  decided  upon  incident- 

ally,  in  an  action  of  ejectment.    The  question  whether  or 

not  a  particular  person  is  a  slave,  would  generally  come 

before  the  judge  upon  a  prosecution  by  the  slave  of  the 

person  claiming  to  he  his  master  for  doing  some  act  which 

would  be  illegal  unless  the  claim  could  be  established.    The 

only  case  in  which  a  question  of  status  is  decided  directly 

in  English  law,  is  when  a  jury  is  summoned  to  try  that 

precise  question  as  an  issue  incidental  to  a  suit  in  another 

court 


LECTURE  XVJ^ 
nights  considered  generally. 


In  the  present  Lectiure,  I  shall  endeavoiur  to  settle  the       't^T* 
import  of  tne  term  *  right '  considered  aa  an  expression  em-    ^ 


bracing  aU  rights.  p„,j^  ^ 

•  Declaratory  actions  negative  oi  status  have  lon;j  Ikh^ii  known 
in  the  old  Kcclcfliastical  and  nio<l(>rn  Divorce  Court.**  in  Kn^^land. 
InaianG(«  are  the  action  ofNuIIitv  of  Marriage,  and  of  Jactitation  of 
Marriage  (more  expreBsively  in  Scotland  called  *  Puttinj;  to  Silence '). 
The  comparatively  recent  intro<iuction  by  *  the  Legitimacy  Declara- 
tion Act,  1858/  of  an  action  to  CHtablii*h  a  statmt  of  Leptiniacy  is 
an  anomaly.  The  Attomey-(>encral  is  made  a  party,  apfuirently  in 
the  character  of  tulvitcatut  tiiahuli.  One  would  suppose  that  the 
framen  of  the  statute  oripnally  entertained  the  idea  that  the  decree 
pruuouuced  in  the  action  should  be  conclusive  aj^ainnt  persons  in 
general  If  so,  that  intention  was  abandoned  before  the  bill  became 
an  act.  For  the  statute  (as  passed)  contiiins  tlie  ver%*  reasonable 
proviso  that  the  judgment  or  decree  in  the  action  Khali  not  prejudice 
persons  who  neither  were  parties  nor  claim  through  others  who  were 
parties  to  the  action.  It  may  l>c  liere  oWrved  as  a  principle  of 
general  iorisprudence  that  a  judgment  or  decree  in  iin  action  of 
$tatu$  (like  every  other  judgment  or  dccn-e)  is  conclusive  only 
between  the  parties  to  the  action  in  w^hich  it  is  pronounced,  and 
persons  in  privity  with  them.  The  Koman  actw  in  rem  was  no  ex- 
ccfition  to  this  principle,  although  if  the  defendant  was  in  |K>sseflHioa 
(which  he  probably  was)  the  decree,  bv  enforcing  spocilic  restitu- 
tion, gave  the  plaintifT  the  advantage  of  that  possession,  and  conse- 
quenuy  gave  him  the  advantage  of  bring  the  thf/endant  in  any 
action  which  another  claimant  might  bring.— R.  C. 


Pin'ading  Noliom  analysed. 

To  sccinuplkli  this  purpose  I  shall  proceed  in  the  ful- 
lowing  order: 
'  lit,  1  sli&ll  uadeaToiir  to  etnte,  in  t^neral  eipraBsioiu,  tlis 

nature,  essenne,  or  iroperliea,  common  to  all  rig4it«.     :{wUt, 
]  Bhall  examine  c«rUuu  drfiniliaa*  of  the  term  '  riffU ; '  luid 
J  shall  endeavour  to  elucidate  the  common  nature  of  ri)^t», 
by  showing  the  vices  or  dofecta  of  those  definitions. 
Gi-ery  ri^rlit  is  a  rij^ht  rn  rem,  or  a  right  in  jwamom. 
The  essentials  of  a  ri^ht  in  rein  are  tliese  : 
It  riMiites  in  a  determinate  gMTson,  or  in  determinate  p«T- 
sous,  and  btbIIs  agaituit  other  persons  timivriailtf  or  gritfraUjf. 
Further,  the  duty  with  which  it  correlates,  or  to  which  it 
correspoode,  ia  ntgativt :  that  is  to  say,  a  dutv  to  foibwr  or 
khfltaio.     CoDsequentlj,  all  rights  in  retn  reside  in  detenni- 
nate  persons,  and  are  rights  to  foi'lHiarancet  on  th«  part  of 
petsons  geturatti/. 

The  essentials  of  a  right  i'«  pertmunn  are  these : 

It  resides  in  a  determinate  peraou  or  persons  and  avuls 

Sinst  a  person  or  pereons  certain  or  determinate.  Furthi-r. 
obligation  with  which  it  correlates  is  ni^tive  or  poM- 
Uve  r  that  is  i.i  say,  an  obiigation  to  forbear  or  abstain,  or 
au  oblijratiuu  lo  do  or  perf'^rm. 

It  foUows  from  this  aiialvaifl,  firjit,  That  all  rights  reade 
in  detemmuite  nersous.  Seco'ndly,  That  all  ligbta  correspood 
to  duties  or  obligations  incumbent  upon  other  persons :  tlwt 
ia  to  say,  upon  persona  distinct  from  those  in  whom  the  ri^ta 
reside.^  Thirdly,  'Ihat  all  rights  are  rights  to  forbeiutmeM 
or  atit  on  the  part  of  the  persons  who  are  bound. 

These  (I  be1ie\'c)  are  the  only  properties  wherein  atl 

rights  msemb'.e  or  agree. 

4         Consequently,  ]t^^ht  coiuidered  in  nbgtrnct  (or  apart  ttaai 

the  kmd»  and  »or(*  into  which  rights  are  divisible)  may  be 

conceived  and  described  generally  in  the  following  manoer. 

A  monarch  or  sovereign  bodv  eipreaaly  or  tacitly  cam- 
mand4  that  one  or  more  of  its  subjects  shall  do  or  forbear 
from  acts  towards  or  in  respect<of  a  distinct  and  determmalt 
party.  The  person  or  persons  who  are  to  do  or  forbev  from 
these  acts  are  said  to  be  subject  to  a  duty,  or  to  lie  under  ■ 
dutv.  The  person  towards  whom  those  acts  are  to  be  dona 
or  forborne,  is  said  to  have  a  riffhl,  or  to  be  invested  with 

Consequentlv,  the  term  '  right '  and  the  term  '  rtlatiee 
duty '  (nee  p.  101  (Hpm)  signify  the  s^me  notion  considered 
froiii  different  aspects.  Ei-ery  n^'^t  supposes  distinct  partiee  .- 
A  party  commanded  by  the  sovereign  to  do  or  tD  forbear,  and 
a  party  ioicanh  whom  he  is  commanded  to  do  or  to  forbear. 
The  partv  to  whom  the  sovereign  eJpresaea  or  intimates  the 
command,  is  said  Co  lie  under  a  dali/ :  that  is  to  say  a  rtla- 
tiee  duty.     The  party  towirrdi  whom  he  is  c  ' 


'Right: 

do  or  to  forbear,  is  aaid  to  ha^'e  a  light  to  the  acts  or  for- 
bearanoeB  in  question. 

I  now  proceed  to  examine  certain  definitions  which 
Iiave  been  given  of  the  term  rigrht. 

1.  A  right  has  been  defined  by  certain  writers,  as  that 
aecurity  for  the  enjo^'ment  of  a  good  or  ad^^antage  which 
one  man  derives  from  a  duty  imposed  upon  another  or  others. 

2.  It  has  also  been  said  that  rights  are  powers :  powers 
over,  or  powers  to  deal  with,  things  or  persons. 

Objections :  1st,  all  rights  are  not  powers  over  thin^  or 
persons.  All  (or  most)  of  the  rights  which  I  style  rights 
m  penonam  are  merely  rights  to  acts  or  forbearances.  And 
many  of  the  ri^ts  wnich  I  style  jura  in  rem  have  no  sub- 
jects (persons  or  things).  2ndly.  \Vhat  is  meant  by  saying 
that  a  right  is  a  power  P  The  party  invested  with  a  ri^ht 
is  invested  with  that  right  by  >nrtue  of  tlie  correspondmg 
duty  imposed  upon  anouier  or  others.  And  this  duty  is  en- 
forced, not  by  the  power  of  the  party  invested  with  the 
right,  but  by  the  power  of  the  state. 

It  may,  mdeea,  be  said,  that  a  man  has  a  power  over  a 
thing  or  person,  when  he  can  deal  with  it  according  to  his 
pleasure,  free  from  obstacles  opposed  by  others.  Now,  in 
consequence  of  the  duties  imposed  upon  others,  he  is  thus 
able.  And,  in  tliat  sense,  a  right  may  be  styled  a  power. 
But,  even  in  this  sense,  the  definition  will  only  apply  to 
certain  rights  to  forhearancen.  In  the  case  of  a  right  to  an 
€Ktj  the  party  entitled  has  not  always  (or  often)  a  power. 

3.  FacuUaafaciendi  (aiU  nonfaciendi).  Th^s  definition  is 
open  to  the  same  objections  as  the  last  definition.  *  Facultas, 
what  ? 

4.  Right; — the  capacity  or  power  of  exacting  from 
another  or  others  acts  or  forl)earances.  This  nearly  ap- 
proaches a  true  definition.  It  falls  short  of  it  however  m 
this  respect,  that  the  means  of  exacting  the  act  or  forbear- 
ances, namely,  through  the  sanction  enforced  by  the  state, 
is  not  expressly  adverted  to. 

Mt  definition  briefly  is  this : — A  party  lias  a  right,  when 
another  or  others  are  bound  or  obliged  by  the  law,  to  do  or 
to  forbear,  totcardu  or  in  reyartl  of  liini. 

But,  as  I  stated  at  the  outset  of  tlie  analvHis,  the  full 
import  of  the  term  *  right  *  cannot  1m»  made  to  appear  till  all 
the  related  expressions  are  examined. 
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I^  Pervading  Notions  analysed. 

LECTURE  XVn. 

AbtoliUf  and  relative  duliri. 

Lkct.  Aa   I  intjiaated  at  the  outaet  of  the  analysia  tltrougb 

"^l-       which  1  am  now  journeving,  duties  mar  be  J^i''       '  '    ' 


'  into  relative  and  libioTaie,     I  then  observed  (p.  lOS),  that 

mutVor      ^e  ftill  explaoatioD  of  tha  latter  and  ne^tive  ti^rm  must  bs 

•<*<'■'"=■         postponed  to  on  explBDation  of  rights,  and  the  dutiea  which 

answer  to  riffhta.     Ila-ring  attempted  to  explain  these,  I  now 

proceed  to  iJie  duties  which  have  iia  corKapondiug  rights, 

or  which  (in  a  word)  are  abtolvlf. 

AbKiniB  Every  leRal  duty  (like  every  legal  right)  emanates  from 

driiiifdb;       the  comumud  of  a  aovereign.      And  the  party  upon  whoin 
(SSmlwn    ''  "  iraposed  ia  said  to  ba  legally  obliged,  neouieo  he  ia 
liable  to  the  lueana  of  compulsion  wielded  by  that  superior. 
Every  duty  is  a  duty  to  do  or  forbear.     A  dutv  is  rcla- 
live.  or  linPWeM  to  H  rijfbl,  wiit.Tf  lb"  m.v-!.-".;:i   ,  ^m-;  ii,l^ 
tkiit  tliie  aL-t3  shall  Ix"  "June  OT  iWborni' iii\v;r  i-     ■■  .'  ■   -.- 

party,  olAer  than  the  obliged.  All  other  duties  ore  absoluta. 
rnaraxtin  CoDBoquently,  a  duty  is  absolute  in  any  of  the  following 
w^i«?  cases:  let,  where  it  \e  commanded  that  the  acts  thall  be 
done  or  forborne  towards,  or  in  respect  of,  the  par^  to 
whom  the  command  is  directed ;  or  where,  in  other  words, 
the  duty  is  self-regarding.  2nd1v,  Where  it  ia  camnunded 
that  the  acts  ahal!  be  done  or  forMme  towards  or  in  reapect 
of  parties  ol/ier  than  the  obliged,  but  who  are  not  dktr- 
minate  persons,  phyaical  or  fictitiuun.  For  example,  towards 
the  members  generally  of  the  given  independent  society ;  or 
towards  manlnnd  at  large.  Srdly,  Where  the  duty  imposed 
is  not  a  duty  towards  man ;  at  where  the  acta  ana  forbear* 
ances  commanded  by  the  sovereign,  are  not  to  be  done  or 
observed  towards  a  perton  or  penoni.  4thly,  Whew  tbe 
duty  is  merely  to  he  observed  towards  the  sovereign  im- 
posing it :  i.t.  the  monarch,  or  the  sovereign  number  in  its 
collegiate  and  sovereign  capacity. 

I  shall  consider  theae  duties'  in  the  order  which  I  haye 
announced. 

But  before  I  endeavour  to  explain  and  exemjdify  Um 
classes  of  absolute  duties,  I  'n'ill  briefly  advert  to  a  to[dc 
upon  which  I  may  insist  hereafter. 

In  styling  some  of  tliese  duties  self-regarding,  Mid  in 
affirming  of  others  of  these  duties  '  that  they  are  not  duties 

towards   man,'  I   look   exclusively  at  their  i "-'-  — 

jroxinute  scope. 


Relative  Duties, 

Oonsidered  with  reference  to  their  more  remote  purposes, 
they  are  ahsolute  duties  regarding  persons  generally.  For, 
mmiming  that  they  are  imposed  at  the  suggestion  of  general 
utilityi  they  regard  the  members  generally  of  the  given 
political  society. 

For  example,  the  duty  incumbent  upon  you  to  forbear 
firom  suicide,  is  a  self-regarding  duty,  in  respect  of  its 
proximate  purpose — to  the  end  of  deterring  you  from 
destroying  your  own  life.  But,  remotely  or  indirectly,  it  is 
an  absolute  duty  regarding  persons  generally.  For  it  is 
partly  imposed  for  the  purposes  of  preserving  a  member  to 
the  community,  and  of  deterring  its  members  generally  from 
the  act  of  suicide. 

Again :  A  duty  to  forbear  from  cruelty  toward^  the  lower 
animus,  is  not  a  duty  tov^ards  man  in  respect  of  its  proximate 
acope.  Its  proximate  or  direct  scope,  is  to  save  the  lower 
animals  from  needless  suffering.  But  in  respect  of  its  remote 
porpoaes,  the  duty  is  an  absolute  duty  regarding  per$on$  in- 
definitely. For,  tending  to  preserve  and  cherish  the  senti- 
ment of  benevolence  or  sympathy,  it  tends  to  the  good  of 
the  community,  and  to  the  good  of  mankind  at  large. 

The  same  remark  applies  to  relative  duties  as  well  as  to 
absolute  duties  of  the  kinds  immediiEitely  above  mentioned. 

In  numerous  instances,  rights  are  conferred  (and  their 
correlating  duties  imposed)  with  the  direct  or  immediate 
purpose  of  promoting  the  general  good ;  (as,  for  example, 
the  rights  of  judges  and  other  political  subordinates)  :  and 
rights  are  conferred  indirectly  to  the  same  extensive  purpose, 
although  their  proximate  end  be  the  advantage  of  the  parties 
entitled,  or  of  other  determinate  parties  for  whom  they  are 
conferred  in  trust.  For  instance,  the  right  of  property, — 
whether  the  proprietor  is  simply  owner,  or  is  a  trustee  for 
other  detemunate  persons  who  have  what  is  called  the 
beneficial  interest. 

In  order  that  we  may  conceive  correctly  many  important 
distinctions,  it  is  necessary  that  we  should  conceive  precisely 
the  truths  which  I  have  now  stated. 

For  example,  the  Roman  lawyers,  and  most  writers 
upon  Jurisprudence,  divide  Law  into  Public  and  Private. 
According  to  the  lioman  Lawyers,  Public  I>aw  is  that, 
'  quod  ad  pMice  utilia  spectat.*  Private  I^aw  is  that  depart- 
ment of  the  whole,  'quod  ad  singulorum  utilitatem — ad 
privatim  utilia — spectat.' 

But  this,  it  is  manifest,  is  not  the  ground  of  the  intended 
distinction.  For  since  the  general  interest  is  an  aggregate 
of  individual  interests,  Law  regarding  the  former,  and  i^aw 
regarding  the  latter,  regard  the  same  subject.  In  other 
words,  the  terms  *  public  *  and  *  private  *  may  be  applied 
indi£Ferently  to  all  Law. 

Briefly  stated,  the  distinction  between  Public  and  Private 
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TabtI.      L""'  is  'lii*-     The  former  rcjnitdsper»oQ«»sb<«ringpolitis«l 
%  S.         ehancterj.     Th«  latm  r?j;airl9  pPTKros  who  kave  no  poljtkal 
■ ■ ■    rhanrteia.  and   personfl  aJsw  ■who  hate  them  as  bearinur  dif- 
ferent rhniBcter?.     1  shall  endesrour  hereafter  to  nnaJyie  llu 
distiDCtiuD  (sen  Leet.  XLIV.,  <poH\ 
ot'i  injmin         A^raio:  Ciiil  Injiuiw  uid  Cniu««  nre  distiiifriiished  liv 
i^acriniM.     |j]^](gionp   ^qJ   other*  in   tie   foUowiop  maniier.     Q'\vA. 
Injiiriea  fire  pnvtdt  nroug^,  uid  concern  indiriduHla  nnlv. 
C'riiue*  tu^piiilic  wninijs.  and  affect  the  whole  coininunity. 
If  BlacKBtone  had  but  rcflecled  oa  his  own  catalogue  of 
crimm,  lie  must  have  eeea  that  thia  is  not  the  huia  of  tfas 
capital  distinctioa  in  queetion.     Most  crimes  are  Tiolatioiu 
of  duties  regarding  determinate  persons,  and  therelbre  aH^ 
indiriduals  in  a  direct  or  proximate  mutner.     Sudi,  for 
instance,   are    ofieaeea    against   life    and   bodv :    murder, 
niarhem.  ball^rr,  and  the  Ukf.     Such,  too,  gre  theft  and 
other  offences  against  property. 

But  indepcDdentl;  of  this,  Blackslotw's  stntement  of  the 
distinction  is  nttcrlv  untenable. 

AH  offtDce^  nin'cl  thp  foninmnitT,  and  ofl  offenoea  aflect 

iiiiSi.;'!    i'-     r  '''■.;_li  .''    T.  t't  iiidindiials.  some  are  not 

!■■'■  '.cri.'furt',  uf  necessitv,  pur- 

,■  ,   ,.r  bv  aoaie  subonlinate 

reproscmin;;  ihe  Sovereign. 

Wbure  tile  otfoncc  ia  an  offence  against  a  right,  it  in^U 
bp  pursued  (io  all  cases)  either  br  the  injured  partf,  or  by 
those  who  represent  him.  But,  for  reasons  'which  I  shall 
explun  at  large  when  I  arrive  at  the  distinction  in  queaiioD, 
it  IB  often  thought  expedient  that  the  purmiit  of  it  ahonld 


t  be  left  to  the  discretiou  of  the  injured  T»ztj  or  hia 
representatives,  but  should  be  assumed  bv  the  Bovereign  or 
by  the  subordinates  of  the  Soi'ereign.     lii  this  difference  of 


Injuries.  Ad  offence  which  is  pursued  at  the  diseretioii  of 
the  iniured  party  or  his  representatdTe  is  a  Civil  lujiuy. 
An  ofl'ence  which  is  pursued  bv  the  Sovereign  or  b j  tbo 
subordinates  of  the  Soi*ereign,  is  a  Crime.* 

*  II  mar  be  bert  nbeerved  thai  In  Scotland  and  other  codntriM 
whtre  Ihcre  i»  «  I'ublic  Pnneculor  ch»r([ed  with  Iho  iDvatigation 
nml  prDwcDtion  of  criniu  and  offegcr*,  Che  dialincthiD  between 
crimPi  and  offfnces  on  lh«  one  huid,  and  ciril  in]uri»  on  Iha  otber, 
i>  much  more  intvlli|^blc  than  in  the  EDgluh  ejrtem.    Fi«  tbe 

imilniiil  fir  trial  {vidt  Stefihen'i  Crimimai  Lar;  p.  15i).     In  Seot- 

(rf»band»niiigpn>cwilinBis/n«i  tiit  timi^^  lit  ammiaiim  of  tk 


ordinalH  for  wb 

distioctioD.  tbst  all  criminal  prooeedinga  ■ 

siil^ect  ID  review  b;  the  Coait  of  Joitidan- 1 


there  Is  fbrtbw  thb 
with  a  jnria- 


197 


Lkct. 
XVI  I. 


Absolute  Duties. 

In  many  cases  (as  in  cases  of  Libels  and  Assaults),  the 
offence  belongs  to  both  classes.     That  is  to  say,  the 
injured  has  a  remedy  which  he  applies  or  not  as  he  likes,    '       ' 
and  the  Sovereign  reserves  the  power  of  visiting  the  offender 
with  punishment. 

It  follows,  that  in  distinguishing  relative  from  absolute   JJf^JJ"" 
duties,  and  in  distinguishing  the  mnds  of  the  latter,  we   reiativrand 
must  not  look  to  the  ultimate  scope  or  purpose  with  which   JlltJSi^tc. 
duties  are  imposed.     For,  as  that  is  the  same  in  all  cases,  it 
can  never  enable  us  to  draw  Uie  distinctions  in  question. 

A  relative  duty  corresponds,  as  I  have  said,  to  a  right : 
f.e.  it  ia  a  duty  to  oe  fultilled  towards  a  determinate  person 
or  determinate  personSy  other  than  the  obliged,  and  other 
than  the  Sovereign  imposing  the  duty.  All  other  duties 
are  absolute. 

All  absolute  obligations  are  enforced  criminally :  they 
do  not  correspond  with  rights  in  the  Sovereign,  the  Public, 
etc  ;  nor  with  rights  at  all.  But  rights  to  enforce,  exist  in 
persons  delegated  by  the  Sovereign,  e.g.  lu  England,  offences 
against  absolute  duties,  like  all  other  crimen,  are  said  to  be 
offences  against  the  King.  By  which  is  simply  meant  that 
it  is  part  of  his  office  to  pursue  those  oti'ences  as  well  as 
other  crimes. 

Absolute  duties  are  distinguisliable  by  their  proximate  or   DittinetioiM 
immediate  purposes.  ihiri^te 

1st.  The  proximate  purpose  of  some  is  the  ad\'antage  of  duiic*. 
the  party  obliged.     And  these  1  style  sell-regarding. 

Exampfeg  of  viofationjt  of  thceo  duties :  Drunkenness.* 
Suicide.f  Breach  of  cliastitv,  not  acvompanied  by  violation  of  a 
right  residing  in  another,  as  by  adultery,  rape,  setluction.  (Ra(>o 
includes  injury  to  the  jiarty  ravishwl,  and  to  otliers  who  have  an 
int«re6tt  etc.) 

2ndly.  The  proximate  purpose  of  others  is  the  advantage 
of  persons  indefinitely :  for  instance,  of  the  community  at 
large,  or  of  mankind  in  general. 

Examples. — The  duty  of  military  8er\-ice,  in  most  countries. 
The  duty  of  all  persons  to  hhut  a  cattle  gate  which  opens  from  a 
railway,  a  duty  imposed  proximately  for  the  safety  of  the  publio, 
although  it  indirectly  concerns  theKjiilway  ConijNiny. 

Vwiationa  : — Arson,  or  wilful  fire-raising,  which  is  prohibited 


diction  quite  distinct  from  that  of  the  Court  of  Session,  which  is  the 
proper  tribunal  in  civil  actions.  This  system  has  the  advantafTf 
(amongst  others),  that  the  ma^ixtrate,  who  wi«-Ids  the  itower  of 
the  state  for  the  protection,  primarily,  of  the  ^^nersl  c«>mmunity, 
cannot  be  made  a  tool  and  dupe  for  mere  private  ends. — IS.  C 

*  BUck<ttone,  iv.  Gl. 

t  IM.  1W». 


iqS  Pervading  Notions  analyzed. 

Paiit  !.      not  so  mach  on  account  of  the  lUmage  to  tlie  kdirid-aal  oirorr 
S3-  of  the  ptowrfy  ect  (In-  Ifl— fur  it  »  equ»lly  n  crimn  if  h   rau 

" '  ant  fire  to  hia  own  property — but  on  awounl  of  the  dsn|c«r  to 

the  pulilir.  Trmenn,  vbtd)  U  properly  an  uffotuv  Hgiunit  the 
Sorereign  ;  thoughna  offunee  agsinat  a  membar  of  the  ■OToreign 
tadjr  is  often  jo  considprpJ. 

Srdly.  The  prosunato  purpose  of  othora  i«  Dot  tbe  ul- 
vautAge  of  any  peraon  or  peraons 

Tovarda  God:  (Aacotlc  oIwetrBDcu^.)  (BlutkBtono.  voL  It. 
p.  43.) 

Towanla  the  lower  nninuiJa. 

ThcPpitj,  nn  infant,  orontof  (he  loiret  Bnimnls.  a»  Utio 
iJkeparlg  fawardi  tehnn  a  dvtu  a  I9  he  ftr/ormed.  might  b*  "Hl'd 
to  have  a  right.  But,  bo,  iu  the  same  coae,  might  An  irunimun 
thing.    To  ull  the  Deit^  a  penon,  ii  abHUid.* 
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!Y  legal  duty  ia  a  duty  to  do  (or  forbear  fron^  an  out- 
ward set  or  act^,  aud   flows   from   tlie   command  of  ths 


Sovereign. 

To  fulfil  the  duty  which  the  commaud  imposes,  ia  jvtt 
or  nght.  That  is  to  say,  the  pftrtr  does  the  act,  or  tbe 
portv  observea  the  fotbeanmce,  whicli  'njattian  or  dtndvin 
by  the  author  of  the  command.t 

To  omit  (or  forbear  from)  the  act  which  the  cotniuaDd 
enjoiuB,  ur  to  do  the  act  which  the  comuiand  prohibils,  is 
a  wrong  or  injury : — A  term  denoting  (when  taJien  in  its 
largest  signification)  every  act,  forbeanmce,  or  omission, 

•  For  deOnilioQ  of '  perwn '  see  Led.  XII.,  onfe.— B.  C, 
+  -Tbif  ii  that  which  iajKHirn  ;  the  put  participle  ofjuAoD- 
Itighl  is  derived  from  olimTfiiiii  j  the  put  p«rtii:iple  of  dirigo  g 
or,  rather,  riffht  a  probably  derived  from  some  Anglo-Saxon  Vertj 
which  comea  with  dirigo  from  1  common  root.  The  German  rtril, 
gmcht,  rirhlig,  rtcktnu  (j'lul)  ia  from  the  obsolete  n'cAfea  orreotfim 
(dirigo).  Hence  BIrhttr,  k  judge.  Latin — Htga.  Hir,  Ayiib, 
Jteclvm.     (WronK  =  Wning  ;  the  oppoiite  of  rectmi.) 

And  aa  jttit  and  r^r  aignify  that  which  ii  commanded,  so  do 
the  iJlin  A^^nm  and  the  Greet  DHaiaii  ilenole  that  which  oon- 
funnalo  a  law  or  rule.  Manifestly,  a  meUphor  boirowed  from 
incoaurea  of  length.  Something  equal  to,  or  even  with,  a  aome- 
thino;  to  which  it  iA  compared.     .dEquum^jitt  gentium. 

The  abgtracta,  jkiticc,  aijuiliaii,  diiaiim,  equity,  etc.,  decatseoit- 
formity  to  Command;  aa  thdr  anawering  concrelea  denale  a 
something  which  ia  commanded,  or  equal  (ne  note  p.  118,  iiTin), 


*  Wiir  and '  Motive: 

which  amounts  to  disobedience  of  a  Law  (or  of  any  other 
Gonunand)  emanating  directly  or  circuitousl^  from  a  Monarch 
or  SoTereign  NumDer — 'Gteneraliter  injuria  dicitur,  omne 
qaod  fumjwB  fit.' 

A  party  lying  under  a  duty  is  liable  to  evil  or  inconve- 
nience (to  oe  mfiicted  by  sovereign  authority),  if  he  dis- 
obeys the  Command.  This  conditional  evil  is  uie  Sanction 
which  enforces  the  duty ;  and  the  jMurty  bound  or  obliged, 
t«  bound  or  obliged,  because  he  is  liable  to  this  evil,  u  he 
disobeys  ^e  command.  That  bond,  vinctUuniy  or  lipttmen^ 
which  is  of  the  essence  of  duty,  is,  simply  or  merely,  liability 
to  a  Sanction, 

It  follows  from  these  coninderations,  that,  before  I  can 
complete  the  analysis  of  legal  right  and  duty,  I  must  advert 
to  the  nature  or  essentials  of  legal  Injuries,  and  of  legal  or 
political  Sanctions.  As  Person,  Thing,  Act  and  Forbear- 
ance, are  inseparably  connected  with  the  terms  '  Right '  and 
*  Duty,'  so  are  Injury  and  Sanction  imported  by  the  same 
expressions. 

But  before  we  can  determine  the  import  of '  Injury'  and 
'  Sanction '  (or  can  distinguish  the  compulsion  or  restraint 
which  is  implied  in  Duty  or  Obligation,  from  that  com- 
pulsion or  restraint  which  is  merely  physical),  we  must  try 
to  settle  the  meaning  of  the  following  perplexing  terms: 
namely,  Will,  Motive,  Intention,  and  Negligence: — in- 
cluding, in  the  term  *  Negligence,'  those  mode*  of  the 
corresponding  complex  notion,  which  are  stv'led  *  Temerity' 
or  *  Rashness,'  and  *  Imprudence  '  or  *  Heedlessness.' 

Accordingly,  I  shall  now  endeivour  tu  state  or  suggest 
the  significations  of  *  Motive '  and  *  Will/ 

Nor  is  this  incidental  excursion  into  the  Philosophy  of 
Mind  a  wanton  digression  from  the  path  which  is  marked 
out  by  my  subject. 

For  1st,  the  party  who  lies  under  a  duty  is  bound  or 
obliged  by  a  sanctiati.  This  conditional  e\il  determines  or 
inchnes  liis  in'//  to  the  act  or  forbearance  enjoined.  In 
other  langua^,  he  ^-ishes  to  avoid  tlio  evil  impending  from 
the  Law,  although  he  may  be  averse  from  the  fultilment  of 
the  duty  which  the  Law  imposes  upon  him.  It  is  necessary 
therefore  to  clear  the  expressions  *  Motive '  and  *  Will ' 
frt>m  the  obscurity  with  wnich  they  have  been  covered  by 
philosophical  and  popular  jargon. 

2ndly,  The  objects  of  duties  are  acts  and  forbearances. 
But  every  act,  and  every  forbearance  from  an  act,  is  the 
consequence  of  a  volition,  or  of  a  determination  of  the  wilL 
We  must  try,  therefore,  to  know  the  meaning  of  the  term 
'Will.' 

drdly,  Some  injuries  are  intentional.  Others  are  conse- 
quences of  negligence  (in  the  large  signification  of  the  term). 
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Pi-rvadiiig  Notions  analyzed. 

^Ve  must  try,  therefore,  to  deKRUiDe  tlio  mcMiutg'  of  *  In- 
tent'on '  and  '  XefriiKeDce.' 

It  is  nbHiiul^ly  nwesairv  Ihat  tb<*  imjwrt  of  the  1m*> 
uimtioDed  ?ipi«»iiHis  dioultl  be  stittlpd  with  ui  ^nroKli 
to  pi«ciaioii.  For  hatit  of  ihem  run,  in  k  Continued  vein, 
thrau^h  tliB  dnctrioe  of  injiirlen  or  vronga;  And  of  tfa« 
rights  and  oblj^lious  which  aw  licffotten  by  injurivfl  or 
inun^.  And  ottt  of  them  (namely.  'Intention '), menu  utt 
at  everg  etep,  to  entry  depattmeDI  of  Jiitispmdenoe. 

B(it,  in  order  that  we  uibt  wttle  the  import  of  the  train 
'  Intention.'  it  in  aftiiu  cecefwary  to  s«ttle  the  import  uf  lb* 
t«rm  '  WilL'  F^ir,  slthoug-h  aii  intention  ia  not  a  irilitian, 
they  M*  insepamlilv  connected.  And,  Binoe  '  NegU* 
C«nce '  implies  the  aUienre  of  a  dia  voUtiuo  and  intention, 
It  ia  manileet  that  the  explanation  of  that  expieHinn  sup- 
poses the  explanation  of  ttiese. 

AccordineW,  t  will  now  attempt  lo  aunlyxe  the  ex- 
ptesaions  '  WiH '  and  '  Motive.' 

Certain  pprU  of  the  human  body  obev  (be  viU.  In 
(ithw  word*,  we  have  thejioB-wof  miii-inp,  in  certuu  wnrs, 
certain  parts  of  our  bodies. 

Thtwe  eipressioiu'.  aud  ullioni  uf  the  sani-:'  imporl.  merely 
signify  this: 

Certun  moTements  of  our  bodies  follow  inTariahly  and 
imuift/iately  our  wishes  or  desires  for  those  tame  moT»- 
meote :  Prorided,  that  is,  that  the  bodily  organ  be  sane, 
and  the  desired  movement  be  not  prevented  by  an  outward 
obstacle  or  hindrance.  If  mj  arm  be  free  from  disease, 
and  &om  chaios  or  other  bindTsnces,  my  arm  rises,  ao  soon 
as  I  wish  that  it  should.  But  if  nij  arm  be  p^aied,  or 
fJMleaed  down  to  my  aide,  my  arm  will  nrt  mova  al- 
though I  desire  to  move  it. 

These  antecedent  wishes  and  these  consequent  mov*- 
ments,  aie  human  toiitimu  and  adt  (strictly  kdA  propwlj 
-«  called).     They  are  the  onlv  objects  (o  which  those  tenna 

It  desire  (which  I  sfrfle  a  voU- 
,  ,-ement  (which  I  style  an  net), 

it  is  commonly  supposed  that  there  is  a  certain  '  WiU' 
which  is  the  cause  or  author  of  both.  The  desite  is  com- 
monly called  an  act  of  the  viU:  or  is  supposed  to  be  an 
effect  of  a  poivtr  or  facnlli/  of  iriliing,  suppcaed  to  reaide  in 
the  man. 

That  this  same  '  KiW  is  «mply  nothing,  has  been 
TOtived  (in  my  opinion)  beyond  controversy  by  the  late  Dr. 
ratiwn,  who  also  expelled  from  the  region  of  entilies, 
those  &iicied  beings  called  'poKtrt,'  of  which  this  imwi- 
nary  '  mli '  is  one.  This  author,  in  his  analysis  of  tna 
relation  of  cause  and  eflect,  considered  the  subject  ftom 


will  strictly  and  properly  app'ly. 

But,  b^des  the  anleceaent  4 
(ton),  and  the  consequent  mo^'ement  (which  I 


*  WiW  and  '  Motive: 

namerooB  aspects  equally  new  and  important ;  and  was  (I 
belieTe)  the  first  who  rightly  expUined  what  we  mean 
when  we  talk  about  the  WiU^  and  the  power  orfacvUy  of 
wUUng,  When  I  speak  of  w%Uing  a  movement  of  my  body, 
all  that  I  mean  (so  ur  as  I  have  an  intelligible  meaning)  is 
that  I  wUh  the  movement,  that  I  expect  the  movement  to 
follow  my  wish,  and  that  it  does  follow  accordingly. 

For  proof  that  nothing  more  is  really  meant,  I  must  refer 
to  Brown*s  '  Analysis  of  Cause  and  Effect."  *  A  detailed  ex- 
position of  the  subject  would  be  inconsistent  with  the 
mnits  by  which  I  am  confined,  and  with  the  direct  or  ap- 
propriate purpose  of  these  Lectures. 

The  wishes  which  are  immediately  followed  by  the  bodily 
movements  wished,  are  the  only  wishes  immediately  follow^ 
6y  their  objects. 

In  every  other  instance  of  wish  or  desire,  the  object  of 
the  wish  is  attained  (in  case  it  be  attained)  through  a  nie€tn ; 
and  (generally  speaking)  through  a  series  of  means— each 
of  the  means  being  (in  its  turn)  the  object  of  a  distinct  ^n8h ; 
and  each  of  them  bemg  wished  (in  its  turn)  as  a  step  to  that 
object  which  is  the  end  at  which  we  aim. 

For  example :  If  I  wish  that  my  arm  should  rise,  tho 
desired  movement  of  mv  arm  immediately  follows  my  AN-ish. 
There  is  nothing  to  which  I  resort,  nothing  which  I  wish,  as 
A  mean  or  instrument  wherewith  to  attaiu  my  purpose.  But 
if  I  wish  to  lift  the  book  which  is  now  lying  before  me,  I 
wish  certain  movements  of  my  bodily  organs,  and  I  employ 
these  as  a  mean  or  instrument  for  the  accomplishment  ot  my 
ultimate  end. 

It  will  be  admitted  by  all  (on  the  b.u^  statement)  that 
the  dominion  of  the  will  is  limited  or  restricted  to  some  of 
our  bodily  organs.  The  motion  of  mv  heart,  for  instance, 
would  not  be  immediately  affected,  \)y  a  wish  I  might 
happen  to  conceive  that  it  should  stop  or  quicken. 

That  the  dominion  of  the  will  extends  not  to  the  mind, 
may  appear  (at  first  sight)  somewhat  disputable.  It  has, 
however,  been  proved  hy  the  writers  to  whom  I  have  referred. 
Nor,  indeed,  was  the  proof  dithcult,  so  soon  as  a  definite 
meaning  had  been  attached  to  the  tenu  tcill.  Here  (as  in 
most  cases)  the  confusion  arose  from  the  iodefiniteness  of 
the  language  by  which  the  subjects  of  the  inquiry  were 
denoted. 

If  volitions  be  nothing  but  "wishes  immediately  followed 
by  their  objects,  it  is  manifest  that  the  mind  is  not  obedient 
to  the  "will.  In  other  words,  it  will  not  change  its  acttutl,  for 
different  states  or  conditions,  as  (and  so  soon  as)  it  is  wished 


201 

Lect. 
XVIII. 


Dominion  of 
the  will 
limited  to 
bodily 
organs. 


IVtminion  of 
tlip  will 
iliiilteU  to 
tome  IKHIII7 
oryant. 


I>ominlon  of 
the  will  ex- 
triidi  not  to 
the  mind. 


*  Brown*B  Rnquiry  into  the  Relation  of  C«a9e  and  KflTect.  (For 
the  Will  in  psrticuUr,  Part  1,  Section  a.)  Mill's  Aiialyiili  of  the 
Phenomena  of  the  Human  Mind,  cap.  24, 2j. 

kS 


Pervading  Notions  analysed. 

or  desired  that  it  should.  Trj  to  lecall  au  abaent  ttionghl, 
or  to  bnoi^h  a  preaeot  thought,  ami  joii  -n-iU  Hod  that  lonr 
'  desire  ia  Dot  .immediately  followed  liy  the  altainmelit  of  it* 
object.  It  ia,  indeed,  manifest  tlwt  tlie  attempt  would 
imply  an  absurdity.  TJBleee  the  thoiijrbt  desiKd  be  pf«c«Dt 
to  the  mind  already,  there  ia  no  detentiinatc  object  at  whicli 
the  desire  mom,  and  which  it  can  Htttuu  iauaedialdy,  or 
ividiout  the  inl«n'eutioD  of  a  mean.  Aod  to  desire  the  al^- 
8M1C0  of  a  thoiifrht  aotuaUy  present  to  the  mind,  is  Ui  con- 
ceire  the  thought  of  which  the  afaeence  ia  deaired,  and  (bj 
consequence)  to  perpettinle  its  pieaence. 

Changs  in  the  staUi  of  the  mind,  or  in  tlie  state  of  tha 
ideas  and  desires,  ai«  not  to  be  altaioed  immediately  by 
dedring  those  chuigea,  but  through  louKand  complex  Beriea 
of  interremng  means,  beginniDg-  with  desdree  which  retUly 
nro  wrfiWinu,* 

Our  desires  of  thoee  bodily  movemenbi  which  immedi- 
ately follow  our  desires  of  them,  ore  therefore  the  only  ob- 
jects which  can  bo  s^-led  volititmt. 

And  as  these  ore  (he  only  ruli'hnf ;  so  are  the  bodily 
movements,  by  wliii-li    ''  ■  ■    ■  ■    i Ibitely   followed,  the 


-ilijoct  irt  Ivset,  arises 
r  in  which  (genenlly 
ir  discoune. 


'The  only  diliJL'iii!; 
"   from  the  concise  or  abridged  i 
speaking)  we  express  the  objecti 

Most  of  the  names  which  seem  lo  oe  names  oi  acts,  an 
□ftnies  of  acta  coupled  with  certain  of  thtir  comr^uenett.  For 
example :  If  I  IdU  you  with  a  gan  or  pistol,  I  thoot  you.  And 
the  long  train  of  incidents  which  are  denoted  by  that  brief 
expression,  ue  conudered  (or  spolien  of)  as  if  they  coDBtitai- 
ted  an  act,  perpetiated  by  me.  In  truth,  the  only  parts  of 
the  traiu  which  are  my  act  or  acta,  are  the  muscular  motioua 
by  which  I  »ise  the  weapon,  point  it  at  your  head  or  body, 
and  pull  the  trigger.  These  I  iciU.  The  contact  of  the  flint 
and  steel,  the  ignition  of  the  powder,  the  flight  of  the  ball 
towards  tout  body,  the  wound  and  subeequent  death,  with 
the  numberless  incidents  included  in  these,  are  conaegtMNCcK 
of  the  act  which  I  tutU.  I  tciU  not  thoee  conseqiienoea,  al- 
though I  may  rntend  them.  But  in  common  language  the 
words  Kiii  and  mtmd  are  often  confounded.  To  this  subject 
I  shall  revert  in  the  ensuing  Lecture. 

The  desires  of  those  bodily  movements  which  immedi- 
ately follow  our  desires  of  them,  are  imputed  (as  I  have  said) 
to  an  imaginaiT  being,  which  is  styled  the  WSl.  Thej 
have  been  called  acts  of  tie  mil.  And  this  imaginary  bmug 
ia  said  to  be  determined  to  action,  by  Motive*. 

All  which  (translated  into  intelligible  language)  nunlj 


*  Intentiofi^ 

means  this :  I  wish  a  certain  object.  That  object  is  not 
attainable  immediately ,  by  the  wisn  or  desire  itself.  But  it 
is  attainable  by  means  of  bodily  movements  which  will  im- 
mediately follow  my  desire  of  them.  For  the  pur]>ose  of 
attaining  that  which  I  cannot  attain  by  a  wish,  I  wish  the 
movements  which  will  immediately  loUow  my  wish,  and 
through  which  I  expect  to  attain  the  object  which  is  the  end 
of  my  desires  (as  in  the  foregoing  instance  of  the  book). 

A  motive,  then,  is  a  wish  causing  or  preceding  a  voli- 
tion— a  wish  for  a  something  not  to  be  attained  by  wishing 
it,  bat  which  the  party  believes  he  shall  probably  or  certainly 
attain,  by  means  of  those  wishes  which  are  styled  acts  of  the 
will. 

In  a  certain  sense,  motives  may  precede  motives  as  well 
as  acts  of  the  wilL  For  the  desired  object  which  is  said  to 
determine  the  will  may  itself  be  desired  as  a  mean  to  an 
ulterior  purpose.  In  which  case,  the  desire  of  the  object, 
which  is  the  ultimate  end,  prompts  the  desire  which  imme- 
diately precedes  the  volition. 

That  the  will  should  have  attracted  great  attention,  is  not 
wonderful  For  by  means  of  the  bodily  movements  which 
are  the  objects  of  volitions,  the  business  of  our  lives  is 
carried  on.  That  the  will  should  have  been  thought  to  com- 
tain  something  extremely  mysterious,  is  equally  natural. 
For  volitions  (as  we  have  seen)  are  the  only  desires  which 
consummate  themselves — the  only  desires  wj^ch  attain  their 
objects  without  the  intervention  of  means. 
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LECTURE  XIX. 


Intention, 


To  discard  established  terms,  is  seldom  possible  *,  and 
where  it  is  possible,  is  seldom  expedient.  Instead  of  rejecting 
conventional  terms  because  they  are  ambi^ous  and  obscure, 
we  shall  commonly  find  it  better  to  explain  their  meanings, 
or  (in  the  language  of  old  Uobbes)  '  to  mu^them  with  dis- 
tinctions and  definitions,'  so  as  to  give  a  better  light. 

Accordingly,  I  shall  talk  of '  willing ; '  of '  determinations 
of  the  will  ;^  and  of  *  motives  determining  the  will.'  But 
all  that  I  mean  by  those  expressions,  is  this.  '  To  wOly  is 
to  with  or  deeire  certain  of  tnose  bodily  movements  which 
immediately  follow  our  desires  of  them.  A  ^  determination 
of  the  will,*  or  a  *  volition^''  is  a  wish  or  desire  of  the  sort 
A  *  motive  determining  the  will '  is  a  wish.  710^  a  volition,  but 
suggesting  a  wish  which  is.  The  wish  styled  a '  motive,'  is 
not  immraiately  followed  by  its  appropriate  object :  but  the 
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Pawt  I.      bodily  niovemeut  which  is  the  Kppropmte  object  of 
\  3.  volUvm,  seems  Uj  tfae  party  h  eertiiD  or  probable  mora  foe 

■ ' ■    atlsiniiiK  the  sometbiux  which  ia  the  appropri&Ui  object  of 

Ihi!  maiict.     Id  coj;  that  something  be  n-uhed  aa  a  uuvm  ta 
an  ulterior  object,  tlie  wiah  of  lbs  ulterior  obJKt  iaatDOliRa 
to  a  metiiv ;  b»  the  niah  of  tbe  in/mwHiny  mts&a  u  B  niotiWi 
to  the  Tolition, 
4(«t  The  bodily  uovements  which  immedialelT  follow  oui  d^ 

aires  of  them,  are  the  onl^  bumao  rnVf,  ftrictly  and  propetl] 
so  called.  For  erents  which  are  not  miHfd,  are  not  actt ;  un 
the  budilr  movemeute  in  qusRtion  are  the  only  event*  wfaitj 
ne  reiU.  Ther  are  thf  onlj  objects  which  follow  our  deairai 
without  the  inl4!rTeDtion  of  meana. 

But,  aa  1  ob^erfed  in  my  Wt  Lecture,  ninet  of  tho  dmim* 
which  seeni  to  be  names  of  acts,  are  tuuuim  of  actt  alricllr 
aiid  properly  so  called,  coupled  ttitA  mori'  </r  frteer  of  '*■— 
K-ontequfHet*. 

And  aa  the  names  of  aeii  compriae  ocrUun  of  their  o 
qttmce*,  eo  it  in  aaid  tliat  tboee  ciiD«ix|uencM  Kre  wiUed,  air 
though  ihvy  are  only  tnimdrd.  In  tJic  caai?  which  I  Imtv 
juBt  Biippostid,  it  would  he  said  that  I  wilied  the  coomque 
of  luv  v..|iint«rv  miiwiiUr  niovements.  a?  v.-A\  as  thi-  move- 
meiitVtli.-iii?di'.'H, 

Nor  is  it  practicable  to  diFcard  theae  forma  of  speech, 
although  they  involve  the  nature  of  will  and  intention  in 
thick  obscurity.  They  are  insepambly  interworen  with  tit* 
rest  of  established  language ;  and  if  lattempted  to  changfl 
them  for  new  and  precifo  eiptessions,  I  should  either  re- 
sort to  terms  which  otheni  would  not  understand,  or  to 
tedious  circumlocutions  which  others  would  not  endure.  To 
analyze,  mark,  and  remember  their  complex  import,  is  all 
that' I  can  accomplish. 

Accordingly,  I  must  ofU'c  speak  of '  net*,'  when  I  meaii 
'  aclt  and  their  ronM^uenon  ; '  and  of  those  consequences  as 
if  they  were  rcilM,  though,  in  truth,  they  are  mtotrfni. 

rrnrdioa"  "^^  bodily  movements  which  immediately  follow  onr 

pmnt  ><<•,'    desires  of  them,  are  aclt  (properly  so  called). 
JiSMof*"  But  every  act  is  followed  by  mnteaurtKa ;  and  is  also 

pnMBt  KU.    attended  by  concomitarUt,  which  are  styled  ita  cimunitimcet. 
To  desire  the  arf  is  to  teiU  it-     To  tjpect  any  of  ita  roi»- 
trquencet,  is  to  itiiend  those  consequences. 

The  act  itself  is  iaiendrd  as  well  as  rmUed.  Tot  every 
volition  is  accompanied  by  an  ei^ctation  or  belief,  that 
the  bodily  movement  wished  will  immediately  follow  the 

omrnHiiB  at        And  hence  (no  doubt)  the  frequent  confusion  of  will 

lilllli^        '^'^  intention.     Feeling  l/tat  mil  implie*  intention,  numeroua 

writers  upon  Jurisprudence  (and  Mr.  Bentham  amongst  tha 


'  Intention^ 

number)  employ  '  wiU '  and  '  intention '  as  synonymous  or 
equivalent  terms.     Tbsy  for^t  that  interUton  does  not  imply 

Now  the  conse(}uence  of  an  act  is  never  willed.  For 
none  but  acts  themselves  are  the  appropriate  objects  of  voli- 
tions. Nor  is  it  always  intended.  For  the  party  who  wills 
the  act;  may  not  expect  the  consequence.  If  a  consequence 
of  the  act  be  desired^  it  is  probably  intended.  But  (as  I 
shall  show  immediatelv)  an  intended  consequence  is  not 
always  desired.  Intentions,  therefore,  regard  acts :  or  they 
regard  the  consequences  of  acts. 

To  show  that  the  agent  may  not  intend  a  consequence  of 
his  act  I  will  give  an  example  : 

Shooting  with  a  pistol  at  a  mark  chalked  upon  a  paling, 
one  of  my  shots  hits  and  wounds  a  person  passing  along  a 
road  at  the  other  side  of  the  fence. 

Now,  when  I  aim  at  the  mark,  and  pull  the  trigger,  I 
may  not  intend  to  hurt  the  passenger.  I  or  though  the  hurt 
of  a  passenger  be  a  probable  consequence,  I  mav  not  think  of 
it,  or  advert  to  it,  as  a  consequence.  Or,  tnough  I  may 
advert  to  it  as  a  possible  consequence,  I  may  think  that  the 
fence  will  intercept  the  shot,  and  prevent  it  from  passing  to 
the  road.  Or  the  road  may  be  one  which  is  seldom  tra- 
velled, and  I  may  think  the  presence  of  a  stranger  at  that 
place  and  time  extremely  improbable. 

On  any  of  these  suppositions,  I  am  clear  of  intending  the 
barm  :  Though  (as  I  shall  show  hereafter)  I  may  be  guilty 
of  heedlessness  or  rashjiess.  Before  intention  can  be  defined 
exactly,  the  import  of  those  terms  must  be  taken  into  con- 
sideration. 

Where  the  agent  intends  a  consequence  of  the  act,  he 
nuiy  ^cish  the  consequence,  or  he  may  nttt  wish  it. 

And,  if  he  wislt,  the  consequence,  he  may  wish  it  as  an 
endj  or  he  may  ^nsh  it  as  a  niemi  to  an  end. 

Strictly  speaking,  no  external  consequence  of  any  act  is 
desired  as  an  eiid.  For  the  end  or  ultimate  purpose  of 
every  volition  and  act  is  a  feeling  or  sentiment : — pleasure, 
direct  or  positive ;  or  the  pleasure  which  arises  indirectly 
from  the  removal  or  prevention  of  pain.  But  where  the 
pleasure,  which  (in  strictness)  is  the  end  of  the  act,  can  only 
De  attained  through  a  given  external  consequence,  that  ex- 
ternal consequence  is  inseparable  from  the  end ;  and  is 
styled  (with  sufficient  precision)  the  end  of  the  act  and  the 
volition. 

Where  an  intended  consequence  is  wished  as  an  end  or 
a  meany  motive  and  intention  concur.  In  other  words.  The 
consequence  intended  is  also  wished ;  and  the  "wish  oi  that 
consequence  suggests  the  volition.  This  possibly  is  the 
feaeon  why  motive  is  frequently  confounded  with  intention 
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3o6  Pervading  Noticns  analysed. 

Part  I.      hv  writera  on  j  iiriflimideace.     Of  this  confuaion  tlie  law  uf 

%  3.         ^Dglaud  atforda  a  flagnuit  inaUncs  wheu  it  Uvh  down  tlut 

'        '        '   murder  must  be  comiuitted  of  malice  qforetA<mi/\f  \  hv  wlui^ 

^'iMil  n'""    ^*  '^"'y  ^^^^^  ^^^  't  niiiat  tie  committed  iutiiiitauimllf  (soo 

p.  313,  infra). 


I  will  now  eienipliiv  those  tlirce  yariolies  of  intL-altoD 
at  which  1  ha\e  pointeif  aln^T. 

1st.  The  agent  may  tntewl  a  eoiuequeiice  ;  and  tlut  eoiw 
sequence  mnr  bu  the  end  of  bu  act. 

Sadly,  lie  ma;  intend  a  conseqiience ',  bat  he  ma;  ixam 
that  coQ3oqueiic^  as  a  mean  b>  BU  end. 

3rdly.  lie  niaj  intaid  the  cousequence,  without  deal- 
ing it. 

As  examples  of  these  three  varieties,  I  will  adduce  lliftje 
cases  at  inteudonfil  killiug. 

You  bale  lue  morlall; ;  and,  in  order  that  you  may  np- 
peaae  that  painful  and  importunate  feeting,  you  ehoot  me 

Now  hero  yon  intend  my  death :  and  (taking  the  word 
'«iuj'in  the  meaning-  which  I  baye  just  explained)  mv 
death  is  the  giul  of  the  act,  and  of  the  yoUtion  which  pK- 
cedi'a  Iht;  act.  Nothing  tut  that  eousequencB  would  appease 
your  hate,  or  satisfy  youi  malice. 

Again: 
^         You  shoot  me,  that  you  may  take  my  purse.     I  tefiue  to 
deliver  my  purse  when  you  demand  it.     J  defend  my  pone 
to  the  beat  of  my  ability.     And,  in  order  that  you  may 


the  obatacle  which  my  leaiBtance  oppoaea  to  youi 
purpose,  vou  pull  out  a  pistol  and  shoot  me  dead. 

Now  here  you  intend  my  death,  and  you  also  demr»  mj 
death.  But  you  desire  it  as  a  mean,  and  not  as  an  eni. 
Your  desire  of  my  death  is  not  the  ultimate  ntativt  suggest- 
ing the  volition  and  the  act.  Your  ultimate  motive  ia  jotU' 
desire  of  my  purse. 

You  shoot  at  Sempronius  or  Styles,  at  Titjua  or  Nokea, 
desiring  and  intending-  to  kill  him.  The  death  of  S^rlw  is 
the  mJof  your  volition  and  act  Your  desire  of  his  death, 
is  the  vliimale  moiiiie  to  the  volition.  Y'ou  contemplate  his 
death,  as  the  probable  consequence  of  the  act. 

But  when  you  shoot  at  Styles,  /am  standing  cloae  by 
'''  ~  And  you  think  it  not  unlikely  that  vou  may  Idll  m« 
lur  attempt  to  kill  him.     You  hre,  and  kill  me  accord- 


' Negligeficel  ' Heedlessness^  ' Rashness* 

When  I  forbear  from  an  act  (speaking  ^nerally)*  I  ttTti/. 
Bat  I  will  an  act  other  than  that  from  which  I  forbear  or 
abstain :  and,  knowing  that  the  act  which  I  will,  excludes 
the  act  forborne,  I  intend  the  forbearance. 

For  example,  It  is  my  duty  to  come  hither  at  seven 
o*clodc  But^  conscious  that  I  ought  to  come  hither,  I  go 
to  the  Playhouse  at  that  hour,  instead.  Now,  in  this  case, 
my  absence  from  this  room  is  tntentional.  I  know  that  if 
my  legs  brought  me  to  the  University,  they  would  not  carry 
me  to  the  Playhouse. 

If  I  forgot  that  I  ought  to  come  hither,  my  absence 
would  not  be  intentianalf  but  the  effect  of  negligence. 
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LECTURE  XX. 

Negligencey  ITeedleeeness,  and  JRashnese, 


The  motives  to  forbearances  (or,  rather,  to  the  acts  which 
exclude  the  acta  forborne)  are  ditferent  in  difterent  cases. 

I  mav  forbear  from  the  act  because  I  dislike  its  conse- 
quences :  or  because  I  prefer  the  conseouences  of  the  act 
which  I  presently  will,  and,  which  I  could  not  perform  un- 
less I  forbore  from  the  other.  In  either  case,  the  act  which 
I  "will,  and  not  the  forbearance,  is  the  object  of  the  volition 
itself.     '  To  will  nothing '  is  a  flat  contradiction  in  terms. 

Forbearances  must  be  distinguished  from  Omissions. 

*  To  forbear,'  is  not  to  do,  with  an  intention  of  not  doing. 
'  A  forbearance,'  is  a  not  doing,  with  a  like  intention. 

•  To  omit,'  is  not  to  do,  but  ^-ithout  thought  of  the  act 
which  is  not  done. 

'  An  omission,'  is  a  not  doing  with  a  similar  absence  of 
consciousness. 

These  significations  are  clear  and  precise,  and  the  terms 
are  convenient  for  expressing  them.  Sometimes,  indeed, 
'  omit '  is  used  with  the  meaning  to  omit  unlawfully,  and 


*  Not  every  present  fnrbearance  ttom  a  given  act  is  preceded  or 
accompanied  by  a  present  volition  to  do  another  act ;  «.^.  I  may  lie 
perfectly  still,  intending  not  to  rise. 

But  It  is  generally  true,  that  every  present  forbearance  is  pre- 
ceded or  accompanied  by  a  volition.  In  our  waking  honn^  our 
lives  are  a  series  (neariy  unbroken)  of  volitions  and  acts.  And, 
when  we  forbear,  we  commonly  do  a  something  inconsistent  with 
the  act  forborne,  and  which  we  are  conscious  is  inconsistent  with  it. 

Where  a  forbearance  is  preceded  or  accompanied  by  inaction, 
the  desire  leading  to  the  forbearance  is  not  to  be  compared  to  a 
volition.  The  foroearance  is  not,  like  the  act,  the  direct  and  appro- 
priate object  of  the  wish. 


Lect. 
XX. 


Moctres  to 
forbeurmnccs 


Korhcsranrcs 
diBttnyulslicd 
from 
Omtasloos. 


Pervading  Notions  analysed. 

'forbear'  vritli  the  meaninp  to  forbear  lawfillj^.  Bat 
ftlthou^h  the  tErinit  are  eomettmea  ust^  in  the«ie  more  re- 
'  BtriclDd  senses,  I  think  I  mu  justiiied  iiot  ouly  by  coaTeni- 
ence,  but  also  by  the  usage  i>l  Dumeruus  and  poud  writers, 
in  attachinp:  the'  above  liu^  si)niification9  to  ibe  temu  in 
question.  If  you  wish  to  denote  '  that  a  forbearance  or  oniia- 
BioD  IB  a  breach,  uf  duli~,'  yoii  can  accomplish  that  purpow 
by  styling  it  '  injurious  '  or  "  unlawftil,'  or  you  may  call  it 
'  culpable.' 

Injurious  or  ciil|»blc  omisdoBS  are  frequeotly  sivled 
'  uegli^nt.'  The  partr  who  omits,  is  said  to  '  nrgUct '  bia 
duty.  The  omission  la  asciibed  to  hia  '  nrgligettcr.'  The 
state  of  bis  mind  at  the  tiino  of  the  uiuUaioa,  ia  atylwl 
'  irgl^eHee.'  Theiso  (I  think)  are  the  maanin?s  usually  at- 
lAcbed  to  theae  terma ;  altbougb  the  Roman  lawyere  (ae  I 
ahull  show  imiuediatelyj  have  given  them  a  largur  iiignitlca- 

■  '  Hftdlrmtm '  diflers  from  negligence,  althou);b  they  ore 

cJoaoly  allied.* 

The  mrty  who  is  uepligunt  omiti  na  act,  and  breaks  a 

The  party  who  ia  heedless  don  an  act,  and  breaks  a  nt- 
gntivt  duty. 

I  endeavoured  in  luy  last  Jjecture  to  illustrate  my  mean- 
ing, by  St)  example  to  which  I  now  refer  you.t  In  tbecaae 
supposed,  I  did  not  advert  to  the  probable  conBeqnenca  of 
my  act.  And,  since  it  was  mv  duty  to  advert  to  it,  I  mm 
i^ilty   of  hetdleuiKK,  although   I  am  clear  of  mtenfMUUit 

lae  Btatea  of  mind  which  are  styled  '  Negligenoe '  and 
'  Heedlessness,'  are  precisely  alike.  In  either  caoe,  the 
party  in  inad^-ertent.  In  the  first  case,  he  does  not  an  aet 
which  he  was  bound  to  do,  because  be  adverts  not  to  it.  In 
the  second  case  he  doa  an  act  from  which  he  was  bound  to 
forbear,  because  he  adverts  not  to  certain  of  its  probable 
consequences.  Absence  of  a  thought  which  one's  duty 
would  naturally  suggest,  is  the  main  ingredient  in  each  case. 

The  par^  who  ia  guilty  of  Temerity  or  BaabueM,  liko 
the  party  who  ia  guilty  of  heedlessness,  does  an  act,  and 
breaks  a  positive  duty.  Itut  the  partT  who  is  guilty  of 
heedlessness,  thinks  not  of  the  probable  mischief.  The 
party  who  is  guilty  nf  rashness  tlankt  of  the  probable  mia- 
cbief ;  but,  in  consequence  of  a  missupposition  begotten  by 
iniufficimt  advertence,  he  assumes  that  the  mischief  will  not 
ensue  in  the  given  instance  or  case.  Such  (I  think)  ia  the 
meaning  invariably  attached  to  the  expressions,  ' "    ' 


' Ncgligatce^  &€,,  distinguUJud  from  ' Intention'  209 


*■  Temerity/  '  Foolhardineas/  and  the  like.  The  radical  idea 
denoted  is  always  this — The  party  runs  a  risk  of  which  he 
18  conscious ;  but  he  thinks  (for  a  reason  which  he  examines 
iosufficiently)  that  the  mischief  will  probably  be  averted  in 
the  given  instance.  I  will  illustrate  my  meaning,  by  recur- 
ring to  the  example  already  g^iven  {arde^  p.  205). 

When  I  file  at  the  mark  chalked  upon  the  fence,  it 
occurs  to  my  mind  that  a  shot  may  pierce  the  fence, 
and  may  hit  a  passenger.  But  without  examining  care- 
fully the  ground  of  my  conclusion,  I  conclude  that  the 
fence  is  suiHciently  thick  to  prevent  a  shot  from  passing 
to  the  road :  or  that  no  one  is  there,  the  road  being  seldom 
passed.  In  either  case,  my  confidence  is  r<?«A*,  and, 
through  my  rashness  or  tementy,  I  am  the  author  of  the 
mischief.  My  assumption  is  founded  upon  evidence  which 
the  event  shows  to  be  worthless,  and  of^ which  I  should  dis- 
cover the  worthlessness  if  I  scrutinised  it  as  I  ought. 

By  the  Roman  lawyers,  liashness,  Heedlessness,  orNeg- 
I'gence,  is,  in  certain  cases,  considered  equivalent  to  '  dolus  : ' 
that  is  to  say,  to  intention.  *  Dolo  comparatur.'  *  Vix  est 
ut  a  certo  nocendi  projwsifo  discerni  possit.'  Their  meaning 
(I  believe)  was  this : — 

Judging  from  the  conduct  of  the  party,  it  is  impossible 
to  determine  whether  he  intended,  or  whether  he  was  negli- 
gent, heedless,  or  rash.  And,  such  being  the  case,  it  shall 
be  presumed  that  he  intended,  and  his  liability  shall  be  ad- 
justed  accordingly,  provided  that  the  qiiestion  arise  in  a  civil 
action.  If  the  question  had  arisen  in  the  course  of  a  criminal 
proceeding,  then  the  presumption  would  have  gone  in  favour 
of  the  party  and  not  against  nim. 

Such  (1  think)  is  tlie  meaning  which  floated  before  their 
minds :  although  we  must  infer  (if  we  take  their  expressions 
literally^  that  they  believed  in  the  p>ssibility  of  a  state  of 
mind  lying  between  consciousness  and  uuconsoiousuess.  If 
they  believed  in  such  a  state  of  mind,  it  anpears  to  me  that 
they  were  under  a  mistake. 

Intention  (it  seems  to  me)  is  a  precitt  state  of  the  mind, 
and  cannot  coalesce  or  commingle  >vith  n  diftVrent  state  of 
the  mind.  *  To  intend,'  is  to  believe  that  a  given  act  ^-ill 
follow  a  fpven  volition  or  act,  or  that  there  is  a  chance  of 
its  following  his  volition  or  act.  Iut(*ntiou,  therefore,  is  a 
/«tate  of  consciousness. 

e.ff. :  Instead  of  assuming  confidently  tliat  the  fence  will 
intercept  the  ball,  or  that  no  passenger  is  then  on  the  road, 
J  may  surmise  that  the  assumption  upon  which  I  act  is  nut 
altogether  just.  I  think  that  a  passenger  may  chauce  to  be 
there,  though  I  tliink  the  presence  of  a  passenger  son.ewhat 
improbable.  Or,  though  I  judge  tlie  fence  a  stout  and  thick 
paUng^  I  tacitly  admit  that  a  brick  wall  would  intercept  a 
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Senee,  be  uither  regards  or  lio  does  not  regard  it  ai  fto- 
ble.     If  he  ihinliB  of  the  act  and  consequence  and  remida 
the  coDseqiicni^  as  probable,  he  iutenda.    If  othfjmise,  tie  it 


PiTvading  Nutidns  analyzed. 

pi«tol-ehot  luoie  cerUinl;.  Cimv^uentl;,  J  inieful  tbs  hmt 
of  the  pas^enjiOT  who  is  nctually  hit  and  wounded.  I  ttuak 
of  the  miaciiief,  when  1  will  the  act ;  I  helicre  that  inj  iiu»' 
BuppositioD  tiiaj/  be  a  niissuppoBitioD ;  nod  I,  therafont,  hi~ 
Ueve  there  ta  a  chrmce  (hat  the  mischief  to  which  I  adrcn 
luay  follow  mv  volition. 

But  negligence  Bod  heedlessnesa  suppoee  tinconscious- 
neas.  In  the  Unit  case,  the  pwty  does  not  tliiuk  of  a  given 
act.  In  the  eeci'ind  case,  the  party  does  not  think  of  a  preu 
consequence.  Kashness,  s^m,  implies  that  allbon^h  the 
actor  nm  adverted  to  the  coosajiience,  he  aaauiiip^  that  it 
will  not  follow  in  the  particular  instance.  By  the  hvpothe- 
sis  he  Rt  the  moment  of  action  does  not  re^d  the  conse- 
quence 08  a  probable  result  of  the  act.  If  lie  tefrarda  the 
consoqiionce  as  probable,  though  only  in  a  slight  degree,  he 
interuU  it. 

Now  either  the  acting  party  ihinha,  or  he  does  not  think, 

of  tbe  act  or  consequence.     And  if  he  thiiita  of  the  a 

<,  be  either  regards  or  ho  does  not  regard  it  b£  _ 
If  he  thinlis  of  the  act  and  consequence  and  regsida 
equeijce  i 

It  18,  therefore,  clear  to  me,  that  Inteatioii  is  alwaja 
separated  from  Negligence,  Heedlessuecs,  or  KashneM,  li^  s 
precise  line  of  demarcation.  The  ateta  of  the  paitj's 
miud  is  always  determined,  althou)^h  it  may  he  difficolt 
(judging  from  his  conduct)  to  ascertain  the  state  of  his  mind. 

Before  I  quit  this  subject,  I  may  observe  that  An*fy  in- 
tention is  frequently  styled  mtiineit.  For  instance,  ao 
intentional  manalaogbter  is  often  styled  rtah,  because  the 
act  is  not  premeditated,  or  has  not  been  ^ireceded  by  delibe- 
rate mtention.  Before  we  can  distinmush  basty  from  de- 
liberate intention,  we  luiiet  determine  the  nature  of  intention 
Rf  it  rrgardi  future  acli.  But  it  is  easy  to  see  that  Budden 
or  has^  intention  is  utterly  different  from  raslinesa.  When 
the  act  is  done,  the  party  contemplates  the  consequence, 
although  he  has  not  premediiatrd  the  consequence  or  Uie  act. 

I  must  here  also  advert  to  a  convenient  distinction 
suggested  by  Bentham.  '  Direct  intention '  may  be  conreni- 
entfy  ueed  to  imply  that  the  consequence  is  not  o"n!y_  intended, 
but  desired.  '  Indirect  intention'  has  been  used  to  signifythat 
the  consequence,  although  intended,  is  not  desired. 

Having  tried  to  analyze  intention  (where  it  is  coupled 
with  will),  and  to  settle  the  notions  of  negligence,  heedleaa- 
ness,  and  rashness,  I  wilt  now  trouble  you  with  a  few  re- 
marks upon  certain  estabU^ed  terms. 

Dolut  denotes,  strictly, /roui^:* — 'Calliditas,  fallwcii. 


*  Culpa'  in  Roman  Law.  2ii 

maehinatio,  ad  circumTemendum,  decipiendum,  fallendum       Lkot. 
alteram,  a^bita.'  XX. 

By  a  transference  of  its  meaning  which  is  not  very  expli-   '       '    ^ 
cable,  it  also  signifies  intention,  or  intentional  wrong,  yto^ 
Tided  the  intention  be  of  the  species  which  I  have  above 
termed  direct  intention:* — 'Injuria  qualiscunque  scienter 
admissa : ' — '  Injuria  quam  quis  9ciens  volensque  commisit.' 

The  use  of  the  term  dolus  for  the  purpose  of  signifying 
inteniiany  may,  periiaps,  be  explained  thus : 

Fraud  imports  intention :  For  he  who  contrives  or  ma- 
chinates ad  aecipiendum  aUerum,  pursues  a  given  purpose. 
For  want,  therefore,  of  a  name  which  would  denote  Intent 
iicn,  the  Roman  lawyers  expressed  it  (as  well  as  they 
could)  by  the  name  of  a  something  whicn  necessarily  im- 
plied it. 

It  is  an  instance  of  those  generalizations  which  are  so 
common  in  language :  of  the  extension  of  a  term  denoting 
a  species,  to  the  genus  which  includes  that  species.  [^ .  g. 
Virtue.] 

Culpa,  as  opposed  to  dolus,  imports  negligence,  heed-  oaipa. 
lessness,  or  temerity ;  as  well  as  indirect  iutention :  — 
'  Oninis  protervitas,  temeritas,  inconsiderantia,  desidia,  neg- 
ligentia,  imperitia,  quibus  citra  dolnm,  cui  nocitum  est.* 
*  Generatim,  culpa  dicitur  queevis  injuria  ita  admissa,  ut 
jure  imputari  possit  ejus  auctori/  In  order  that  a  given 
mischief  may  be  imputed  to  another,  '  Decease  est,  ut  culpa 
ejus  id  accident/  That  is  to  say,  through  his  intention ; 
or  through  his  negligence,  heedlessness,  or  temerity  (as  I 
have  explained  them  above). 

Agam :  the  term  CuIjm  is  sometimes  opposetl  to  negli" 
gentia.  In  which  case,  these  words  have  a  very  peculiar 
meaning. 

Culpa,  in  this  sense — sometimes  distinguished  as  culpa 
Aquilia,  to  mark  that  a  breach  of  the  lex  Aquilia  is  referred 
to — is  restricted  to  delicts  (stricto  sensu). 

The  injuries  done  through  Culpa  (in  this  sense) '/<ictini(fo 
semper  admittantur.' 

The  injuries  done  *  negligentid  *  (when  opposed  to  culpa 
in  this  sense)  comprise  all  breaches  of  obligations,  whether 
those  obligations  are  positive  or  negative,  and  are  committed 
'  £Mriendo  aut  non  faciendo.' 

Here  then  netjligentia  includes,  Intention,  Negligence 
(properly  so  called  J,  Heedlessness,  and  Temerity. 

Origin  of  this  application.     Negligentia  opposed  to  Dili^ 


*  The  word  malu$  \a  often  coupled  with  diUu$  by  the  Roman 
lavryen.  The  reaaon  is  that  there  is  a  doUu  botnu^  a  wtaekimaHo^ 
which  is  innooPDt  or  laudable :  artifice  for  example,  which  is  made 
uae  of  to  prevent  an  impending  crime.  All  other  dolm  is  dnhu 
muilm$,  and  this  is  the  only  meaning  ottmalms  when  attached  to  <l(il«t. 


pervading  Notions  analysed. 

gatiio:  i.  r.  tbat  rufe  wliich  (ex  oVijrationol  tbe  ol>lip«d 
pxrt^'i  ''.,';.  »  trustee,  bul«»,  .tc>,  u  ulUiii  al>li)red  to  tuuplof 
about  the  interiMta  of  (motbor. 

1  have  ftlwiadT  remarkBd  upon  the  vxti-nMon  of  IMm  to 
Intention  generattv,  Id  tli»  En^liiih  law  thu  word  '  Mnlkn' 
IB  sometiniBB  eniplored  with  fl  suniliirly  exttfoded  m«atiiii|r.' 
&»  lUEilim  (>/nrio  teiuu)  iitiplies  intention,  it  hiu  hria 
extended  to  ciuea  in  which  there  is  no  innlico.  The  m«BR- 
ing  in  this  case  is  wider  th&n  in  tlie  cnnv  uf  iloliu,  wut 
extends  to  indirect  iatentian;  e.g.  I  shont  at  A.  wMla  II 
is  Btondint;  by,  and  kill  B,  not  degiriaff  to  do  to,  lut  know- 
in);  tbat  bis  death  wna  n  probable  cuawuiipuce  of  lar  net. 
According  to  Eu^^liah  law  I  tan  tniiltv  of  murdeiing  1),  tliat 
is  to  aay,  of  alttying'  him  '  of  mtUiee  oforfthowjhl.' 

To  auni  up  id  a  few  wordis  the  nieanin;r  ol  the  kttdinir 
terms  on  thU  subject  in  the  Roman  law.  Uninteatinu&litT, 
and  innocence  of  intention,  seem  both  to  be  Induded  la  l£a 
caae  of  infuriutuum,  where  there  is  nratier  rfu^Mt  nor  evfyit, 
I.inadviaedneM  eoupled  with  heedltwauem,  and  n  iHulriwd- 
neas  coupled  witli  raalineet,  corresjnnd  to  the  mJfMi  mom 
dido.  Direct  intentionalitj  canegpoads  to  deiia.  bbtii|m 
intentionalitj  ia  included  in  culpa.  [SrimUn,  'but  irittODt 
tho  voluHltf  nociiidi,  rrope  daluin,  but  not  rfiWim.]  No- 
tiling  can  be  more  accurate. 


I-EOTURE  XXI. 

I nlration  farther  coatidered. 


XXI. 


I.KIT.  The  inlenlioDs  nhirb  I  conaidered  in  iny  laat  Lectura, an 

,   coupled  wilb  jirwent  volitions,  ami  with  present  acts. 

But  apretrnt  intention  to  do  a  future  act,  is  not  coupled 
,  with  tbe  present  performance  of  tbe  act.  For  the  intention, 
though  present,  regards  the  future.  Kor  is  it  coupled  with 
a  preaent  jciU  to  do  tbe  act  intended.  For  to  trill  an  act  ia 
to  do  tho  act,  provided  that  tbe  bodily  organ,  wUcb  ia  tha 
instrument  of  the  volition  and  tbe  act,  M  in  a  soiuid  or 
healthy  sUte. 

Conaequently,  to  do  ati  act  with  a  preaent  intention,  ia 
widely  different  from  a  present  intention  to  do  a  future  act. 
Id  the  first  case,  tbe  act  Is  willi^  and  done.  In  tbe  eecond 
case,  it  ia  neither  willed  nor  done,  although  it  ia  iatended. 


*  Intefition  '  to  do  a  future  act.  213 

First,  The  party  demres  a  given  object,  either  as  an  end,       I^ict. 
or  as  a  mean  to  an  end.  XXI. 

Secondly,  He  believes  that  the  object  is  attainable  through    ^ •      ^ 

acts  of  his  own.  wtriCu*" 

Thirdly,  He  presen/li/  believes  that  he  shall  do  acts  m 
futurey  for  the  purpose  of  attaining  the  object. 

The  belief '  that  the  desired  object  is^attainable  tliroii^jh 
acts  of  our  own,*  is  obviously  implied  in  the  belief  '  that  we 
shall  do  acts  hereafter  for  the  purpose  of  attaining  it.' 
For  I  can  hardly  believe  that  I  shall  try  to  attain  an  object 
which  I  know  to  be  utterly  beyond  my  reach. 

Consequently,  a  present  intention  to  do  a  future  act  may 
be  defined  to  be :  '  A  present  desire  of  an  object  (either  as 
an  end  or  a  mean),  with  the  present  belief  by  the  party 
that  he  will  do  acts  hereafter  for  the  purpose  of  attain- 
ing the  object.'  It  is  this  belief  which  distinguishes  the 
intention  m>m  a  simple  desire  of  the  object.  e,ff.:  If  I 
wish  for  a  watch  hanging  in  a  watchmaker's  ^landow,  but 
without  believing  that  I  shall  try  to  take  it  from  the 
owner,  I  am  perfectlv  clear  of  intending  to  steal  the  watch, 
although  (if  tne  wist  recur  frequently)  I  am  guilty  of  covet' 
ing  my  neighbour's  goods. 

It  may  also  be  distinguished  briefly  from  a  jirosont 
volition  and  intention,  in  the  followiug  manner : 

In  the  latter  case,  we  presently  will,  and  presently  act, 
ejrj»ecting  a  given  consequence.  In  the  former  caiie,  we 
neither  presently  will  nor  presently  act,  but  we  presently 
expect  or  believe  that  we  shall  will  herenftn\ 

When  we  intend  a  future  act,  it  is  commonly  said  *  that 
we  resolve  or  determine  to  do  it ; '  or  ^  that  we  make  up 
our  minds  to  do  it.*  Frequently,  too,  a  verbal  distinction 
is  taken  between  a  strong  and  a  weak  intention  ;  that  is  to 
say,  between  a  strong  or  a  weak  belief  that  we  shall  do  the 
act  in  future.  Where  the  belief  is  strong,  we  are  more 
apt  to  say  *  that  we  intend  the  act.'  Where  the  belief  is 
weak,  we  are  more  apt  to  say  *  that  we  believe  we  shall 
doit* 

It  is  clear  that  such  expressions  as  *  determining^,* '  re- 
solving,* '  making  up  one  s  nnnd,'  can  only  apply  in  strictness 
to  *  volitions ':  that  is  to  sav,  to  those  desires  which  are 
instantly  followed  by  their  ofcjects,  and  by  which  it  may  be 
said  that  we  are  concludedj  from  the  moment  at  which  we 
conceive  them. 

But  when  such  expressions  as  *  resolving '  and  *  deter- 
mining *  are  applied  to  a  present  intention  to  do  a  future 
act,  they  aimplv  denote  that  we  desire  the  object  intenselg^ 
and  that  we  Relieve  (with  corresponding  confidence)  we 
■hall  resort  to  means  of  attaining  it. 

And  this  perfectly  accords  with  common  apprehension, 
although  it  may  sound  like  a  paradox.     For  every  intention 


f 


Pervading  Notions  analysed. 

wtueh  regards  the  future,  is  amlmlatory  or  mtnyible.  Tb» 
preaeDt  detire  of  the  abject  niAj  cease;  And  the  Mm^iIuI 
we  Bh&ll  resort  to  the  oisana  of  altoiiuiig  the  object,  *nU,  of 
course,  cease  with  the  wieli  for  it. 

It  U  dear  titat  we  maj  prNently  inland  a  futim  f-'F- 
beanuiM  tu  well  ae  a  future  nrf. 

\NV  mar  either  desire  bd  object  incoDBistent  with  t)M> 
act  to  be  forborne,  or  we  may  pontivel;  dislike  tbe  firubih^ 
conaequeiiccs  of  tbe  act.  In  the  Stet  eaae,  we  inay  jvMoiitly 
beliete  that  we  shall  forbear  from  the  act  hereaJWr,  ia  ardor 
thiit  we  may  attain  thi?  object  whiub  we  wish  or  dMirv. 
In  the  latter  cade,  we  may  presently  believe  that  wi>  ahaU 
forbear  from  the  act  hc^rewter,  in  order  thai  we  nmy  kviM 
the  consequences  from  whicli  we  are  averse, 

-  AU  that  can  be  aaid  (in  ^feoerals)  of  iutontioiu  to  act  ia 
future,  mar  be  applied  (with  slight  modi&vtioiw)  to  inbw* 
tions  to  forbmr  a  future.  I  confiiie  niyeelfto  intentiaaa  to 
Oft  in  fiiture,  in  order  that  my  expression*  may  be  \am  com- 
plex, and,  by  conseaueace.  more  inlellinUe. 

When  we  intend  a  futiu>-  act,  we  also  intend 
'    its  consequences.      lu  otht-r  words,  we  believe  thai  eertailt 
t   CfiiL*qii..'r.i-.  ■  ■■■.  j1  r.lliii-  \]''.:\  fitiir.-  iu'f.  ivlik^h  «v  prvwatlr 

But  we  may  aLw  intend  or  eipect  that  the  act  may  be 
followed  by  consequences  which  we  do  not  deairo,  or  from 
which  we  are  averse.  For  example :  I  may  intend  to  shoot 
at  and  kill  you,  so  soon  as  I  can  find  an  opportunity.  But 
knowing  that  you  are  always  accompaoied  by  friends  or 
other  companions,  I  believe  that  I  may  kill  or  wound  ooe  of 
these  in  my  intended  attempt  to  kill  you  -,  a  consequence  to 
which  I  am  aveise. 

The  execution  of  every  intention  to  do  a  liituie  BiCt,  ia 
necessarily  post^ned  to  a  future  time. 

>  Every  intention  to  do  a  future  act,  is  also  revocable  or 
ambulatory.  That  is  to  say,  Before  the  intention  be  carried 
into  execution,  tbe  desire  which  is  the  ground  of  the  iutan- 
tioD  may  cease  or  be  extinguished,  or,  although  it  contuine, 
may  be  outweighed  by  inconsistent  desires. 

I  The  intention  to  do  the  fiiture  act  mav  be  piedw)  kiid 

matured  or  it  mav  not  be  so.  For  example,  I  may  intend 
to  kill  you  by  shootjng-  at  a  given  place  and  lime.  Or, 
though  t  intend  to  Irill  you,  I  nkay  neither  have  determined 
the  mode  nor  the  time  and  place  for  executing  the  murderous 

It  not  unfrequently  happens,  that  a  long  and  complex 
seidee  of  acts  and  m^Lna  is  a  necessary  condition  to  the 
attainment  of  the  desired  object  (suppoung  it  can  be  at- 
tained). To  determine  these  means,  or  to  deliberate  on  tlie 
choice  of  them,  is  commonly  styled  '  a  compasrang  of  the 
deeired   object'    Or,  when  the   intended   means  are  thus 
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complicated,  the  intention  is  frequently  styled  cormlium,       Legt. 
lather  of  the  terms  denotes  the  deliberation  or  pondering,       XXI* 
which  necessarily  attends  the  intention  before  it  becomes   "^^     ' 
predse. 

Such  (I  think)  are  the  proper  meaninffs  of  compassing 
and  cansUtum,  ^t  it  must  oe  confessed,  that  the  terms  are 
frequently  applied  loosely.  In  the  language  of  the  English 
Law,  you  would  compass  and  imagine  uie  death  of  the  Kin^f 
although  you  intended  to  slay  him  by  the  shortest  and  sim- 
plest means. 

It  frequently  happens  that  the  desired  object  is  not  ac-  Attempu.» 
complished  by  the  intended  act.  For  example,  I  point  a 
gran,  and  pull  the  trigger,  intending  to  shoot  you.  But  the 
gun  misses  fire,  or  the  shot  misses  its  mark.  In  this  case, 
the  act  is  styled  an  attempt :  an  attempt  to  accomplish  the 
desired  object.  It  also  frequently  happens,  that  several  acts 
must  be  done  in  succession  oefore  the  desired  object  can  be 
accomplished.  And  the  doing  any  of  the  acts  which  precede 
the  last,  is  also  styled  an  attempt.  For  example :  To  buy 
poison  for  the  purpose  of  killing  another,  or  to  provide  arms 
for  the  purpose  or  attacking  tae  king,  are  attempts  or  en- 
deavours towards  murder  or  treason.  Attempts  are  evidence 
of  the  party  8  intention ;  and,  considered  in  that  light,  are 
styled  in  the  English  Law,  *  overt  acfs.^ 

^^^le^e  a  criminal  intention  is  endenced  by  an  attempt, 
the  party  is  punished  in  respect  of  the  criminal  intention.f 
Sometimes  he  is  punished  as  severely  as  if  he  had  accom- 
plished the  intended  object.  But  more  commonly  with  less 
severity. 

The  reason  for  requiring  an  attempt,  is  probably  the 
danger  of  admitting  a  mere  confession.^  When  coupled 
with  an  overt  act,  the  confession  is  illustrated  and  supported 
by  the  latter.  When  not,  it  may  proceed  from  insanity,  or 
may  be  invented  by  the  witness  to  it. 

I  have  here  considered  the  import  of  the  term  *  Inten-  JSJSSSSJd 
/Km,'  in  order  that  I  might  elucidate  the  general  nature  of  wtthcmtrrt 
Injunes.  janet. 


*  'Delictum  conxammatani.  Conatiu  delinqaendi.*  Consam- 
mate  Crimes  and  Crimioal  Attempts. — Feuerbach^  p.  41. 

*  Eine  Handlung,  welche  die  Hervorbrinj^in^  eines  Verbrechens 
turn  Zweeke  hat^  ohne  den  bezweckten  verbrecherinchpn  Thatbestand 
wirklicb  su  macben,  ist  eih  Veniach.* — Roishirt,  p.  85. 

t  I  venture  to  think,  in  accordance  with  my  remarks  in  the 
note  OD  p.  174  ante,  that  the  ratio  of  thta  punishment  is  more  simple, 
and  that  the  eongiUum  or  cogitatio  for  which  the  party  is  punlsned 
it  an  aei  evidenced  by  the  octrt  ttct. — R.  C. 

X  Example  of  a  man  nuniahed  for  confeased  intention  (without 
overt  act)  to  kill  Henry  Iil.  of  France. 


Pn-vading  Notions  analyzed. 

But  the  wi>rd  inteDtion  u  nften  umpL.'n'ed.,  -n-ithuut  reftf- 
enoe  to  wroDss.  Vo  fueak  of  tlie  inieulion  of  the  le^kUuf, 
in  paasiiw  a  law ;  of  t£e  inteDtion  of  tettatcns ;  of  the  is- 
tention  of  pArtiM  to  contracts,  and  so  on.  lu  wh  of  thiee 
cnsps,  the  notinu  Ufftiilicd  Iit  the  t«mi '  InteDlioti '  mat  ta 
TLiliiced  to  oue  of  t!»  notiona  whitli  I  liave  alread.v  cniltfa- 
viiureil  to  exjilain :  nanielj.  &  jireMnt  volition  aiiil  act,  with 
llie  eipectatioD  nf  b  coD-^iience ;  or  a  pntwnt  belWf,  un 
tliB  pert  of  the  person  in  question,  that  he  n-ill  do  an  act  in 

When  xre  dpeak  of  the  inteDtion  of  the  !€^)risUto^,  «• 
either  advert  to  Ihe  purpow  with  which  he  made  the  law ; 
or  we  advert  li)  the  seuse  wliieh  he  fuin^x^d  to  his  own  m- 
piessioiH.  and  in  wbtch  he  wished  and  expect<!cl  thai  ulben 
woidd  imdortitaud  Ilieni.  In  either  Que  we  mean  thai  b* 
willed  and  pei-fiirmed  a  given  act,  t.rprr1ittg  a  (riven  c<m~ 
»i»(uence :  t.  ^.— that  he  luade  the  proviaion,  eipectiojer  th> 
purpose  would  be  attained  ;  or  that  he  used  his  words  with  a 
I'l'TtsiD  BeDK,  rjyectiiui  thftt  othen  would  uuderBtanil  thfun 
iu  the  same  eeime.  'n'hen  we  say,  lliat '  the  will  or  intm- 
tidii  t>f  the  t^slalor  is  ambulatory,'  wt  tuemi  tiiat  '  he  iiiar 

'When  we  speak  of  the  ititrntion  of  coDtmctin^  partlee, 
we  mean  the  sense  in  which  it  is  to  be  inferred  from  the 
words  used,  or  from  the  transaction,  or  from  both,  that  the 
one  party  trave  and  the  other  received  the  promise.  I'aleTs 
rule  *  would  lead  to  thia  ;  that  a  uiistaken  apprehenaion  bv 
the  promisor  of  the  apprehension  bv  the  promisee,  would 
exonerate  the  promisor.  This  would  be  to  disappoint  the 
promisee.  If  the  apprehension  of  tlie  promisee  did  not 
extend  to  so  much  as  the  promisor  apprehends  that  it  did,  it 
is  true  that  the  promisor  ia  not  surprised  by  ft  more  onerous 
ohli)^tioD  than  he  expected ;  but  then  there  ia  no  reason  for 
giving  the  promisee  an  advantage  which  be  did  not  expect: 
pain  of  loss  heing  greater  than  the  met«  pleasure  of  gun, 
which  this  advantage  would  be.  Butby  the  hypotbcais  do 
expectation  is  raised,  and  there  ia  therefore  no  engKi'ement. 

If,  on  the  other  fiand,  tlie  promisor  underrates  the  ex- 
pPCtatioD  of  tlie  promisee  he  disappointa  an  expectation. 


•  'Whfre  the  (emi»  of «  prnmist 
tlie  proiniw  ii  to  Im  pcrformnl  'in 
■ppKhended,  Bi 


lore  Mii-M  than  one, 
vrbicti  I  he  pmniaer 

n«e  in  wliicli  the  prunii»r  actually  intendfd  It, 
that  nlnrayi  e^verna  Ihe  inifrrmtition  of  an  equivocal  pmoitae; 
becoQM,  at  that  rate,  voo  nuKht  tM;ite  fxpcrlitions  wliich  vim 
ncvtr  meant,  nor  woald  be  ob1i):ed.  to  Falisfy,  Much  l«s  i«  it  Ihe 
genie  in  which  Ihe  promiKe  artually  receivrd  the  pnmiH;  fcr, 
aimrding  to  Ihat  rule,  you  mieht  lie  drawn  into  (OKacement*  yon 
never  desipifd  lo  urdertakf.  It  must  ilierefore  be  tlie  nnK  (ftar 
Ihere  ia  nn  other  rmairinj;)  in  wliich  the  promiser  bdievrd  that 
the  promiwe  accepted  liia  promise.'— /"nfry,  Majvi  and  FMl  Pkilo- 
tapif,  vol.  i-  chap.  T. 


*  SanciionJ 

The  true  rule  is  the  iinderstaadin^  of  both  p?.pt:es.  If 
the  fiicts  in  evidence  are  such  as  to  raise  the  lepral  inference 
that  the  understanding  of  the  parties  ditlered  materially, 
there  is  no  consengus  and  therefore  no  contract.  But  if  the 
instrument  in  writing  was  understood  by  both  to  contain 
the  terms  of  their  contract,  so  that  it  became  the  medium  of 
the  cwiuntUB,  then  the  instrument  is  the  only  admissible 
evidence  of  what  those  terms  were.  In  the  example,  Paley 
seems  to  confound  the  sense  which  the  promisor^  in  common 
with  all,  must  have  put  on  his  promise,  with  his  secret  in- 
tention of  breaking  it. 

The  wnte  of  tne  promise,  i.e.  the  meaning  which  each 
party  apprehends  that  the  words  or  transaction  must 
denote,  is  a  totally  different  thing  from  the  intention  of  the 
parties :  but  commonly  agrees  with  their  intention.  Each 
of  the  parties  does  a  present  act,  expecting  a  given  cons3- 
quence. 
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LECTURE  XXn. 
Sanction, 

Tits  difference  between  Sanction  and  Obligation  is 
simply  tliis. 

Sanction  is  evil,  incurred,  or  to  be  incurred,  by  disobe- 
dience to  command. 

Obligation  is  liability  to  that  exil,  in  the  event  of  dis- 
obedience. 

Obligation  regards  the  future.  An  obligation  to  a  past 
act,  or  an  obligation  to  a  past  forbearance,  is  a  coDtnidiction 
in  terms. 

If  the  party  has  acted  or  forborne  agreeably  to  the  com- 
mand, he  has  fulfilled  the  obligation  wholly  or  in  part. 
And  here  there  is  a  certain  difference  between  positive  and 
negative  duties.  The  ])erformance  of  a  positive  duty 
extinguishes  both  the  duly  and  the  corresponding  right :  a 
negative  duty  is  never  extinguished  by  fulfilment,  though 
if  the  right  be  extinguished  by  another  cause,  the  duty 


It  is  not  unfreauently  said  *  that  Sanctions  operate  upon 
the  WiUj*  and  *  tnat  men  are  obliged  to  do  or  forbeiir 
through  their  mU$.^ 

It  were  more  correct  to  say  '  that  Sanctions  operate  upon 
the  desireif  and  '  that  men  arj  obliged  to  do  or  forbear 
through  their  desires.* 

Stated  plainly  and  precisely,  the  fiict  is  this.   The  party 


Lect. 
XX 11. 


Rnnrtlnn  inJ 
oiilifrMtluu 
di»tln- 
guUbed. 

onllirttlon 
rrir-inlt  the 
future 


RanrtioRt 
oprntA 
up«»n  ilie 
desirts. 


Pervading  Notions  analysed. 

obligi^d  \i  averse  from  tbe  eandtUoniil  evil,  wbicb  lui  nwT 
chance  to  incur  in  casB  be  bruk  tUa  oktij^Miou  :  In  ntWr 
woide,  Le  wisfaea  or  dcdii«s  U>  iivoid  it.  Bill,  in  ordcv  tluU  Iw 
lua;  avoid  tlie  evil,  or  maj  *Toid  tko  chuiee  of  inrunln^  it, 
be  musl  fiillil  the  oUipttiou:  lie  iiliutt  <]u  Mof  vhidl  tllL- 
]^n'  enjoins,  or  must  forbear  from  that  wbich  IIk  Lav 
probibilB. 

That  ever;  sanction  0|ierdles  upon  tli«  dairt*  of  tbn 
obliged,  is  true.  For  he  Sa  neieosMnly  Bverae  from  the  evil 
with  which  he  ifl  tlireatened  bv  the  Law,  as  he  is  aecwnrily 
BverB9  from  everj  evil  whatsoever. 

That  ti'try  snuction  operatea  upon  the  KitX  of  tlis  obltlied, 
is  not  true.  If  the  duty  oe/JonViw,  and  if  bn  fulfil  the  duly 
out  of  regard  to  the  siinctiou,  it  may  he  said  witb  proprietv 
that  the  Bsnction  operates  upon  hia  tri//.  For  his  deaire  of 
avoidiof  the  ovil  which  imjieuds  from  the  IdW.  maW  bim 
do,  and,  therefuTe,  mil,  the  act  which  is  tlie  object  of  th? 
command  and  the  duty.  But  if  the  dutv  be  ntffatire,  and  ir 
he  fulGl  the  duty  out  of  regard  to  tlie  aanetioQ,  it  nu 
8CEU«el^  be  sud  with  ^priety  that  the  sanctioa  opetitct 
upon  hu  KfU.  His  desire  of  avoiding  the  evil  which  ir- 
pends  from  the  Law,  makes  him  forbear  from  the  net  whicu 
the  Iviw  prohibita.  IJut,  tiiough  he  inteniiii  the  forbfurani-.', 
he  does  not  mil  the  forbeaiance.  Ue  either  wills  an  act 
which  is  inconsistent  with  the  act  forborne,  or  he  remaina 
in  a  state  of  inactaon  which  equally  eieludea  it 

The  proposition  that  we  are  obliged  tbrougb  our  wills  is 
tlierefote  only  true  in  the  case  of  a  positive  duty,  and  in 
this  sense,  asmely,  that  the  Law  threatens  us  witli  the 
sanction,  in  order  that  we  may  act ;  and  in  order  that  we 
may  act,  we  must  vriU.  The  force  of  the  oblifation  lies  in 
B  our  dairt  of  avoidinjir  the  threatened  evii  But  in  order 
that  we  may  avoid  that  evil  by  performing  the  obligatioD, 
we  icili  the  act  which  is  commanded.  In  the  case  of  a 
positive  duty,  therefore,  it  may  be  truly  said  tliat  we  are 
ublif^  to  will,  or  that  we  are  obliged  tnrough  our  wills. 

And  this  is  true.  For  act*  and  Ihtir  coniequaiee*  are  the 
objects  of  poslUve  duties;  and  every  volition  is  fallowed 
by  the  act  which  is  willed,  if  the  appropriate  bodily  organ 
be  sound  or  healthy, 
n  And  here  I  may  remark  that  we  cannot  be  obliged  to 
'  dairr  or  not  to  desire  in  the  sense  in  which  detire  is  op- 
posed to  mli ;  i.r.  to  defire  that  which  the  Law  enjoins,  or 
not  to  detire  that  which  the  Law  forbids :  For  although  we 
deure  to  avoid  tlte  sanction,  we  are  not  thertfon  avene 
from  that  which  the  Law  forlrids,  nor  do  we  thereEote 
incline  to  that  which  the  Iaw  enjoins. 

In  spite  of  our  aversion  from  the  evil  with  whicli  we 
are  menaced  by  the  Law,  we  may  still  desire  that  which  the 
Law  forbidn,  or  niay  desire  to  evade  that  which  tlie  Law 


*  Sanction* 

exacts:  although  our  neoessaiy  desire  of  avoiding  the 
eancdon,  may  be  stronger  than  the  opposite  desire  which 
uiges  us  to  a  breach  of  our  duty.  The  desire  of  avoiding 
the  sanction  may  control  the  opposite  desire,  but  cannot 
supplant  or  destroy  it,  unless  in  the  oblique  or  indirect 
manner  to  which  I  shall  advert  immediately. 

It  is  equally  manifest,  that  we  are  not  obliged  to  our 
desire  of  avoiding  the  sanction.  We  are  not  hound  or 
obliged  to  entertain  the  desire ;  but  we  are  bound  or  obliged, 
because  we  are  threatened  with  the  e\il,  and  because  we 
inevitably  desire  to  avoid  the  e^'il. 

When  we  desire  that  which  the  Ijaw  forbids,  or  when 
we  are  averse  from  that  which  the  Law  enjoins,  we  observe 
our  duty  (supposing  we  do  observe  it)  because  our  aversion 
from  the  sanction  overcomes  the  conflicting  wish. 

In  these,  and  in  similar  cases,  it  is  not  unusual  to  sup- 
pose a  con/lict  between  desire  and  will.  Because  we  will  a 
something  from  which  we  are  averse,  it  is  imagined  that  we 
will  against  our  desires.  The  trutli,  however,  is,  merely 
that  we  will  or  forbear  in  compliance  with  a  stronger  desire, 
instead  of  forbearing  or  willing  in  compliance  with  a  weaker 
desire. 

It  is  truly  astonishing  that  this  obnous  solution  of  the 
difficulty  escaped  the  penetration  of  Mr.  Locke.  It  is  of  no 
small  importance  that  the  difficulty  should  be  clearlv  con- 
reived,  and  the  solution  distinctly  apprehended.  Vor  I 
believe  that  the  mysterious  jarpon  about  tlie  natiu^  of  the 
will  has  arisen  entirely  from  this  purelv  verbal  puzzle. 

I  have  said  that  we  cannot  be  olblipred  not  to  desire ; 
that  the  desire  of  avoiding  the  sanction  may  master  or 
controlj^hiit  cannot  extinguish  a  desire  which  urges  to  a 
breach  of  duty. 

But  this,  though  true  in  the  main,  must  be  taken  with 
an  important  qualification.  The  desire  of  avoiding  the 
sanction,  though  it  cannot  destroy  directly  tlie  conflicting 
and  sinister  desire,  may  do  so  f/radiialit/  or  in  the  way  of 
association.  The  thought  of  the  act  or  forbearance  which 
would  amount  to  a  breach  of  duty,  is  habitimlly  coupled 
with  the  thought  of  the  evil  which  tho  Law  annexes  to 
the  ^Tong.  iJf  oiur  desire  of  avoiding  the  evil,  which  the 
Ijaw  annexes  to  the  wTong,  bo  stronger  than  our  desire  of 
the  consequences  which  might  follow  the  act  or  forbearance, 
we  regard  tho  latter  as  a  cause  of  probable  evil,  and  we 
gradually  transfer  to  the  cause  our  aversion  from  the  effisct. 
Our  stronger  desire  of  avoiding  the  Sanction,  gradually 
extinguishes  the  weaker  desire. 

Til  is  is  merely  a  case  of  a  familiar  and  indisputable  fact. 
Objects  originally  a^rreeable  become  disagreeable  on  account 
of  their  disagreeable  consequences.     And  objects  originally 
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Ptn'ading  Koticns  analyzed. 


flrilh  whicli  Uj»v  are  prF$n>-'"i'- 

This  psdual  etftict  of  mictions  in  estispiiEbinp  »uiuibv 
dp^itts,  la  ■  matter  of  femiliu  renuirk.  ijad  U  exfircBied 
in  vuious  waj-!.  Owinjr  lo  ll>e  ptevalont  niiKioiiraytKiiu 
Ippinlinjr  tie  nature  of  tbo  will,  the  etFivt  which  la  tmIIt 
wrvHip-ht  upon  the  stale  of  iho  tlwire?  is  (nquclitljr  Mcribnl 
to  the  via. 

We  are  toM,  for  inslaBce,  In*  Hobbes,  in  his  •  EMay  on 

I.i1»>Tty  BDil  X^cnuity,'  ■  that  tlin  habiluij   Ivu  of  nnnitJi- 

mrnt  maketb  men  just: '  '  tfant  it  fnuuM  >ImI  nmcilJx  ihrir 

(rrfb  to  jufttce.'     Tlie  plain  and  simple  untb  i«  Ihii^:  thnt 

it  t«>n(ls  to  queneh  wifJiee  nhich  ur^  to  breach  of  iliitr,  or 

~i-     are  adTerse  Xo  that  which  Sijt^tmn  or  onlained. 

lycB  Whrae  the  fmr  of  the  evils  whieli  impejid  from   t})« 

^*'      Law  has  extin^fhed  the  (teinina  wUdi  ni^  la  bnacfa  oj 

i-ui   duty,  th»  nun  is^W.    He  ia  sot  Niinpelloil  iir  reslnuned  "iij 

'^        fearuf  the  mnctioD.  but  he  fultil*  his  duty  eponlMiteoDaly. 

H«  U  mored  lo  nifht,  and  is  hdd  Itoid  wron;  by  tJwt 

habitiiAl  arpT^ion  frn'm  wrons  or  iniury,  which  the  hatnuul 


throii;- 


th, 


,-.■    di.-Lllt.'n'^tod 
T^i3  "ful'liis" 


ifTtK-l 


u  ruique  tribiiendi.' 
uis   auiy   becaust!   he   feej 
MinrtionA  is  an  unjust  »\<m,  althnnjih  his  mm 
lie  were  freed  from  the  fe«r  which  ronjpelji  oi 
his  conduct  would   accord  with  the   sinister   desites  and 
aversions,  ithich  solicit  or  urjK  him  to  Tiolate  bis  dutr. 

■When  I  affirm  that  our  fear  of  the  evils  by  wkich  our 
duties  are  sanctioned  is  freqiiently  tiaiuinuted  into  k  dis- 
interested  hate  of  injustice.  I  am  far  from  intimatill);  that 
/*«/  fear  is  the  mt/y  source  of  thit  beneficent  dispoaition. 
The  lovo  of  justice,  or  the  hale  of  injustice,  is  partly 
penemled  (no  doubt)  by  a  perception  of  the  utility  at 
jnstiiv.  and  by  that  love  of  f-eneral  utility  wbtcb  u  felt  by 
a',1  or  iuiv~t  men  more  or  less  stron$;ly.  But  it  is  also 
frrneratnl.  in  part,  by  the  habitual  fear  of  sanctions.  Tho 
rllect  of  sanctiiins  is  liierefore  of  a  double  character:  their 
rcroole  or  indirect  elTcct — lo  inspire  a  disinterested  love  of 
iufiice ;  their  proximate  and  direct  elTect — to  compel  us  to 
ripht,  or  rrttrain  \\a  from  wionp,  in  case  that  useful  aenti- 
uient  be  absent  or  derective. 

Allien  the  desiivs  of  the  man  habitually  accord  with 
I  is  dutv.  we  say  that  the  man  has  a  disposition  to  justice. 
And  this  disposition  is  a  ground  for  mitigation  in  meaaui^ 
iog  out  puniahmcDt  or  in  mMsurinjf  out  censure. 

Every  legal  crimA  should  be  visited  with  l^al  potiiah- 
ment,  and  everr  offence  agunst  monls  should  be  visited 


Physical  Coinpnlsiou. 

with  reprobation.  The  preneral  consequences  which  would 
enBne  it  the  offender  passed  with  impunity,  render  it  ex- 
pedient that  it  should  be  ^'isited  with  punishment  or  cen- 
sure. But  since  there  would  be  few  offences  if  g-ood 
dispositions  were  general,  it  is  also  expedient  to  mitigrate 
the  punishment  or  censure,  having*  regard  to  the  good  dis- 
position manifested  by  the  criminal. 

And  this,  accordingly,  is  the  usual  habit  of  the  world. 
The  occasional  aberrations  of  a  man  who  is  habitually  just 
or  humane,  are  treated  with  less  severity,  both  in  regard  to 
legal  and  moral  sanctions,  than  the  offences  of  the  diehonest 
and  the  cruel. 

Where  the  desires  of  the  man  are  habitually  adverse  to 
his  duty,  we  may  properly  call  the  state  of  his  mind  a  dis- 
position to  injustice. 

Owing  to  the  pre\*alent  misconceptions  about  the  nature 
of  will,  we  frequently  style  the  predominance  of  pernicious 
desires,  a  depraved  or  wicked  wilL  Sometimes,  indeed,  we 
mean  by  a  depraved  or  wicked  will  a  deliberate  intention 
to  do  a  criminal  act.  Although  it  is  perfectly  manifest, 
that  liadness  or  goodness  cannot  be  aftinnod  of  the  will, 
and  that  a  criminal  intention  may  accord  with  a  good  dis- 
position. 
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LECTURE  XXIII. 
IVnjxirnl  Cvmpuliion  Dtsfifif/uiA/ird  from  Sanction. 

I  NOW  proceed  to  distinguish  physical  compulsion  or  re- 
straint from  the  restraint  which  is  imposed  by  duty  or 
obligation. 

A  sanction  is  a  conditional  evil.  The  parly  obliged  is 
obliged,  becauf*e  he  incurs  the  risk  of  thi.s  evil  in  the  event 
of  disobedience,  and  because  he  desires  to  avoid  it.  Desiring 
to  avoid  the  sanction,  or  else  through  a  disinlen'sted  motive 
(probably  begolti»n  of  the  sanction  through  ihe  process  of 
association)  he  desires  to  fulfil  the  duty,  and  in  accordance 
with  this  desire  he  wills  the  act  or  intends  i\\v  forbearance 
which  is  the  object  of  the  duty. 

Consequently,  the  compulsion  or  restraint  which  is  im- 
plied in  I)uty  or  ()bli|^tion,  is  hate  and  f^ar  of  an  evil 
which  we  may  avoid  by  drmring:  by  desiring  to  fulfil  a 
something,  which  we  can  fulfil  if  we  wish. 

Other  compulsion  or  restraint  may  be  styled  merely 
physical. 

For  example :  I  am  imprisoned  in  a  cell  from  which  I 
am  able  to  escape;  but  knowing  that  I  may  bo  punished  in 
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Part  I.      case  I 


it  may  bo  said  I  am  obliged  tu  stay  in  my  ceU. 

But  if  I  am  imprisoned  in  a  cell  of  which  tbo  door  i* 
locked,  physical  resTnutit  is  applied  to  my  body.  I  cannot 
move  from  my  call,  although  I  desire  to  move  from  h. 
^Vhether  I  shall  quit,  or  -whether  I  shall  stay  in  my  aill, 
depends  not  upon  my  desires. 

Again:  if  the  judge  sentence  me  to  imprisonment,  hn 
may  command  that  I  shall  be  dragged  to  piiaon  ia  can>  t 
refuse  to  go,  ur  he  may  command  mc  to  go  lo  prison  tindur 
peril  of  an  additional  puni^nieat.  If  I  go  to  prison  through 
dislike  of  being  dragged  there,  or  fear  of  the  additional 

funii<]ifflent,  it  infty  be  said  that  I  am  oltUgni  to  go,  or  that 
desire  to  go  as  a  means  of  avoiding  the  greater  evil.  Itut 
if  I  refuse  to  go  to  prison,  and  am  dnijiriied  thither  hv  ihi' 
officers  without  a  movement  of  my  own,  physical '  cnui- 
jmltimi  is  applied  to  my  body.  Whether  I  shall  move  to 
prison,  or  not,  depends  not  upon  my  d(«irea. 

I'hviticnl  compiUiiin  mny  affect  tlie  mini!  na  well  tis  ih':' 

'As  I  observed  in  a  former  Ijecture.  the  dominion  of  the 
will  extends  not  to  the  mind.*  That  is  to  say,  no  change 
in  the  state  of  the  mind  ia  immediately  accomptished  by  a 
mere  desire.  But  changes  in  the  mind  may  De  wrought 
through  »i«iin«  to  which  we  resort  in  consequence  of  audi 
desires :  r.//.  acquiring  knowledge  of  a  particular  scieoce  by 
reading,  writing,  and  roeditalion. 

But  a  change  in  the  mind  may  be  wrought  or  prei^nted, 
whether  we  desire  the  change  or  wliether  we  do  not  derire 
it.  And,  in  all  such  cases,  it  may  be  said  that  the  mind  is 
aiTected  by  physical  compulsion  or  restraint. 

The  conviction  produced  by  evidence,  is  a  case  of  physi- 
cal compulsion.  It  I  perceive  that  premisee  are  true,  and 
that  the  inference  is  justly  drawn,  I  admit  the  conclusion, 
though  I  do  not  with  to  aitmit  it,  or  though  the  truth  be 
imwc'Icome.  Accordingly,  if  I  love  darkness,  and  hate  the 
light,  I  refuse  to  examine  Ihe  proofs  which  might  render 
the  truth  resistless,  and  dwell  with  compUcency  upon 
every  shadow  of  proof  which  tends  to  confirm  my  pie- 
possession,  t 

I  observe  that  certain  writers  talk  of  obligations  to 
,   suiTer,  and  of  obligations  not  to  suffer.    And, 


•  P.  !0I  mtr. 

t  For  thia  rrasor,  noi 
is  tba  muh  or  \mufl\r\t 
tlalitvor  snli|intby  indir 

t  Traill  etc.  vtJ.  i.  | 


'  Injury',  *  Guilt;  '  hnputability: 


223 


LJ£CT. 

XXIII. 


PftMlon  or 


tlou. 


of  an  obligation  to  sufTcr,  they  cite  the  supposed  obligation 
to  Bufier  punishment,  which  is  incumbent  upon  a  criminaL 

Bat  it  is  clear  that  we  cannot  be  obliged  to  suffer  or  not 
to  suffer.  For  whether  we  shall  suffer,  or  shall  not  suffer, 
does  not  depend  upon  our  desires ;  although  by  acts  or  for- 
bearances wnich  do  depend  upon  our  desires,  we  may  induce 
suffering  upon  ourselves,  or  we  may  avert  suffering  from 
oorselvee. 

The  Oriminal  who  is  condemned  to  punishment  is  never 
MMfed  to  w^tT,  although  U.g.  under  the  rules  of  prison  dis- 
cijmne)  he  may  be  obbgea  to  acts  which  facilitate  the  in- 
fliction of  the  suffering,  or  ma^  be  obliged  to  forbear  from 
acts  which  would  prevent  or  hmder  the  infliction.    But  in 
the  laat  result  every  obligation  is  sanctioned  by  suffering,  wual  "fa 
that  is  to  say,  \sj  some  pain  which  may  be  inflicted  upon  ^f*[{o~^$' 
the  wrongdoer  mdependently  of  an  act  or  forbearance  of  eTnr  ouiiga- 
hiB  own.    K  this  were  not  the  case,  and  if  every  obligation 
were  sanctioned  by  a  further  obligation,  no  obligation  could 
beefiectuaL 

Either  in  the  first  instance,  or  at  some  subeeauent  point, 
I  mnst  be  visited  with  a  sanction  which  can  do  inflicted 
without  my  consent. 

For  example :  I  am  condemned  to  restore  a  horse  which 
I  detain  from  the  owner ;  to  make  satisfaction  for  a 
breach  of  contract ;  to  pay  damages  for  an  assault,  to  the 
injured  party  ;  or  to  pay  a  fine  for  the  same  oflence. 

The  sanction  which  attaches  upon  me,  in  this  the  first 
stage,  is  an  obligation:  An  obligation  to  deliver  the  horse, 
or  to  pay  the  damages  or  fine. 

If  I  refuse  to  perform  this  obliiration,  I  may  incur  a 
further  obligation :  for  instance,  an  ooligation  to  pay  a  fine 
imder  sanction  of  imprisonment  or  of  having  my  goods 
seized  in  execution. 

Suffering,  therefore,  is  the  ultimate  sanction. 

But  though  suffering  ia  the  ultimate  sanction,  we  can- 
not be  obliged  to  suffer.  For  tliat  suppoi«es  that  we  can  bo 
obliged  to  a  something  which  depends  not  upon  our  desires. 
The  onlv  possible  objects  of  duties  or  obligations  ai*e  aci% 
and  foroearances. 


LECTURE  XXIV. 
Injury  or  IVrvng,  Guilty  Imputabtlifif, 

1 50W  proceed  to  consider  the  import  ol^  guilt '  or  *  tw»/>M- 
tability : '  which  it  is  necessary  to  determine  in  order  that 
wo  may  fully  apprehend  the  nature  of  injury  or  wrong. 
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Pakt  I.  TliBt  im  w\.  or  acls  maw  W  dono  ar  forbome  ti  Ihn 

S3-  immrdiale  piimuBe  of  a  positive  or  of  a  niwativa  dutj 
'  '  '  resMCtivelj.  Thn  produetion  of  erruU  W  Kliirh  the  itt 
■Mmio'EB  "r  forboartince  may  w  followed,  or  the  [irtrcDtion  of  pvc&tt 
ghjHuij        vbicli  may  happt'n  if  the  act  tic  not  donp  or  furb»tn«,i* 

""  the  more  remote  purpose  for  -wliich  tie  ciuly  ie  impMod. 

isrort  o[  Certain  forbeiirances,  omi»sioiiB,  and  nrla,  are  iirjunrt  or 

Min«.i(>Di.     wronirs. 

■fiuiii/'tni-  Tlie  pel* ot*  who  have  in  those  certain  w»yB  forborne, 

imubiiii].'  oDiilted.  ur  acted,  are  ffiiiUff.  Or  the  perm>uB  nlio  bare 
forhonio,  omitteiii,  or  ncled,  are  in  thai  plig-ht  or  preilica- 
nient  which  is  ttyled  '  gnUl.' 

Thofn  cntuD  forbeanncee,  omiEeions,  or  acts.  tO}{FtlifT 
with  such  of  llieii  eonfequencea  as  it  waa  the  purport  ot 
the  duties  to  avert,  are  impulabU  lo  the  penons  who  ham 
foTbome,  omitted,  or  hc[<^.  Ikr  the  plitrht  or  prediduurat 
itf  the  persons  ivho  have  forborne,  omitted,  or  &cl»d,  la  j 
Ityled  '  impiitabilitff.'  j 

tkrfntii^n  nt  All  these  eipresHona,  it  »ppe»rs  lo  me,  are  e<]mraleiit.   J 

'■iHJni;'' Im-     They  all  of  them  deaote  this,  and  nolhinj^  but  tliia :  '  that  1 
Eui''"'"'       *''*  pei">n»)  ■who  have  forborne,  omitted,  or  acted,  har«  ^ 
Eimciiit        thrrrhif  violated  or  broken   datien  o»  obricalinnB."      Such 
forbenranrea,  oniispion?,    or   nrt?,   nri?   MnriUf.-s  iir  injiitic*. 
The  Tmrties  ea  forbeAriog.  omiltiDg,  or  acting  are  puilty, 
and  their  plight  is  strleil  guilt  or  iiuputaUlitj. 

M^rlJnw  ^*  '  »ha&  show  hereafter,  intention,  negligtnce,  heed- 

hfTdirunnt.  lefsne^,   or  rashnefs,  is  <m  esttntiaUi/  compwmt  part  of 

Ii!^c!?ih°7il'     injun*  "^  wmiip,  or  of  breach  or  rioUtion  of  duty  or  obli- 

rt™iroiiI'       (ralion  ;  and  is  a  nermnry  evndition  prKfdeid  lo  the  eiiet- 

iixpniihiiitr.   enoe  of  the  predicament  styled  (milt  or  impulabilitr. 

nrimiii  of  jjyj  intention,  negligence,  heedleBsness,  or  rashncM,  is 

SCii'iwTl'        ""^  of  itielf  iDJUTV  or  wrong;  is  not  q/'i'(»f^  breach  of  duty; 

tuT.  auiit.'      will  not  of  if  self  place  the  party  in  the  plijfht  or  predica- 

■*■  went  of  giiilt  or  imputabilily.      Action,  forbearance,  or 

omission,  is  as  necessary  an  ingredient  in  the  notion  of 

injury,  guilt,  or  imputahility,  as  the  intention,  negligence, 

heedlessness,  or  radine^s,  by  which  the  action,  forbearance, 

iir  omission,  is  preceded  or  acconipHnicd.     The  notion  of 

injury,  guilt,  or  imputaHlity,  does  not  consist  of  either 

consi'dered   sJone,  but  is   compounded   of   both   tahen  in 

conjunction. 

Tliis  may  be  made  manifest  by  a  tliort  Analysis. 
BricI  111  ■trill         If  I  am  neiiUgrnt,  I  advert  not  to  a  given  act :  And,  by 
•adiit  ''""  reason  of  Ihat  inadvertence,  I  oiiiit  the  act. 
him'ihS'  ^^  '  ""'  ^^^'W,  1  will  and  do  an  act,  not  adverting  lo 

n«>rdiii«iiit  its  probable  eoDEequence^ :  And,  bv  reason  of  that  inad- 
r.™i'.^'?i     vertence,  I  will  and  do  tho  act. 

(udini  Ills  ]f  \  am  raih,  I  will  and  do  nn  act.  adverting  to  ita 

'""°'  prohoblo  consequences;  biit,  by  rtiifon  of  a  miF»ip]iOFition 
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which  I  ezamine  madvertentli/,  I  think  that  those  probahle 
oonsequencos  will  not  ensue.  And,  by  reason  of  my  in- 
sufficient advertence  to  the  ground  of  the  missupposition, 
will  and  do  the  act. 

Consequently,  negligence,  heedlessness,  or  rashness  con- 
note an  omission  or  act,  and  denote  the  inadvertence,  from 
which  the  omission  or  act  ensues. 

If  I  vitendj  my  intention  regards  the  present,  or  my 
intention  regards  the  future.  If  my  intention  regards  the 
present,  I  presenth^  do  or  forbear  from  an  act,  expecting 
consequences.  These  expressions,  therefore,  negligence^ 
Jkeedie$gne8Sf  raahnesSy  presetU  intention,  all  derive  their  sig- 
nificance from  an  act  or  forbearance.  That  he  has  done 
or  omitted  is  necessarily  predicable  of  him  who  is  negligent, 
heedless,  rash,  or  who  has  formed  an  intention  of  the  kind 
which  relates  to  a  present  act  or  forbearance. 

If,  however,  my  intention  regard  the  future,  I  presently 
expect  or  believe  that  I  shall  act  or  forbear  hereafter. 

And,  in  this  single  case,  it  is  (I  thiok)  possible  to  imagine, 
that  mere  consciousness  might  be  treated  as  a  tcrong :  might 
be  imputed  to  the  party :  or  might  place  the  party  in  the 
plight  or  predicament  which  is  styled  impufnbiltft/  or  guilt. 

We  might  (I  incline  to  think)  be  obliged  to  forlxjar  from 
intentions  which  regard  future  acts,  or  future  forbearances 
from  action :  Or,  at  least,  to  forbear  from  such  of  those 
intentions  as  are  settled,  deliberate,  or  frequently  recurring 
to  the  mind.  The  fear  of  punishment  might  prevent  the 
frequent  recurrence ;  and  might  therefore  ])rcvent  the 
pernicious  acts  or  forbearances,  to  which  intentions  (when 
they  recur  frequently)  certainly  or  probably  lead. 

Without,  however,  staving  to  inquire,  whether  we 
might  be  obliged  to  forbear  from  naked  intentions  as  regards 
the  future,  I  assume,  for  the  present,*  the  following  conclu- 
sion :  a  conclusion  which  accords  with  general  or  universal 
practice. 

Intention  (in  the  sense  of  present  intention),  negligence, 
heedlessness,  or  rashness,  is  not  of  itself  wrong,  or  breach  of 
duty  or  obligation  ;  nor  does  it  of  itself  place  the  party  in 
the  predicament  of  guilt  or  imputability.  In  order  that 
the  party  may  be  placed  in  that  predicament,  his  intention, 
negligence,  heedlessness,  or  rashness,  must  be  referred  to 
an  act,  forbearance,  or  omission,  of  which  it  was  the  cause. 

In  the  language  of  lawyers,  however,  and  especially  of  Re«trirti«n 
criminal  lawyers,  *  guilt*  or  'culpa'  is  frequently  restricted   «J/*cu/pi*'u> 
to  the  state  of  the  party's  mind — his  intention,  negligence,    loteniion. 


Whether  an 
Intention, 
neither  eon- 
Rummate  nor 
followed  by 
an  attempt, 
r»uld  be  mmle 
the  object  of 
n  nefratire 
Dbllinitlon  ? 
<Scep.  Jli, 
Mupra.) 


*  The  arpinient  by  -which  thia   position  in  entabliahed  will  be 
foond  in  the  next  Lecture.     See  p.  221>,  infra. 

L  U 


f^ooAadb*  faook  k  catidid, '  Iiwtit&tM  of  tha  PomI 

TW  liib  of  Dr.  BosiUiA  kxA  m?  In  nHul>led  u 
Calkiws:  'lastitiile*  of  lbi>  CkiauMl  Litw  irhkfa  obtaias 
ItwwwHy  n  GenoaBT :  TnBtwfiag  a  puticaki  Ex{K>aitius  of 
Pu— n  CMaioBl  Laiw,  is  m  fcr  a»  tW  Gcnnui  u  dmtvd 

*  TIm  (fflicmlkD  {mn   F*aniaek>  of  a  pnal    Imw, 

Ifmui  thrt  Ifcc  win  rf  tk»  pntr  wm  tonrnnwl  paaitirdy 

i«M^Mml]t:  tkat  lUi  drtanniMtiBV  of  the  will  WM  «(m- 
ltM7  <K  •dnna  In  tk*  dvlj  UBfOMd  bf  tb«  lAir :  ud  Uiat 

thi«  Jpji^^iiya^ipji  *rf  Ac  ^g*l1  WSA  the  MMK  oT  *fc*  CtlXEtUMl 

&rft.'  *  'ne  Trferroct  of  tbe  &ct  m  rfrtt  to  tfaf  d? lemniia- 
IJon  of  the  will  «•  tinar.  tt-af-ti\ii\r«  that  which  b  strW 
mpitarioB.  And  a  putr  who  U  fiUred  in  Ntrh  ■  prmfica- 
mfst,  tha:  a  criminAt  fact  mar  be  icipated  l<>  a  drlmniiiA- 
lioQ  of  his  will,  u  nid  to  tie  in  •  state  or  condition  of 

im/mlatilily.' 

•  The  refereoce  of  the  fact  m  ifrti  to  the  detanuiiution 
of  the  will  at  emu/.  »:etil»  or  fixe*  the  le^  chuacter  of 
th?  latter. 

'  In  ctittMuence  of  that  wfeience  (or  W  reason  of  the 
iiuputatioD  of  the  bet)  the  iletenninatioii  of  the  will  is 
held  or  adjudjred  to  be  tpiHl :  Which  jwift  is  the  ground  of 
the  punishment  appbed  to  the  partr.* 

lie  adds,  in  ■  notp,  that  the  '  m^pa '  of  the  Roman 
Liwyen  (as  taken  in  its  Ur^t  ei^ilicatioti),  and  also  the 
'  rrtitut '  of  more  recent  writers  upon  jurisprudeiice,  ansirm* 
to  the  'ScMuld'  or  'dot  Vn^idden'  of  the  Gumttn 
Uw. 

*  Oiipa '  (as  laken  in  its  largest  ngnification),  rs^tu, 
and'&4Wi{'for'<Jai  TVmbtUm')  maj  (Iappieliei>d)  be 
translated  by  the  English  '  GmU.' 

The  language  of  Dr.  RoMhiit  accords  with  that  of 
Feoerbach.t  'In  order  (njs  he)  to  the  existencs  of  a 
Crime,  the  tciU  of  tin  parly  n»ist  have  been  in  auch  a  jpt»- 


dicainent,  tl 


het  maj  be  impitled:  that  la  to 


•  Be  dM  in  1S38.    Tbe  puMgt  quoted  is 
t'psges  36-4!  (>*»<£). 
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aaj,  that  the  criminal  fact  may  be  imputed  w  effect  to  the       Lect. 
state  of  his  will  as  cause.^  XXIV. 

*  The  term  "  CuJpOj^  as  uped  by  the  Roman  Lawyers,  is  •    ~' 

frequently  synonymous  with  Crime  or  Delict y  or  with  Injun/ 
generally.  But,  when  they  employ  it  in  a  stricter  sense, 
it  is  equivalent  to  the  reatus  of  modem  philosophical  juris- 
prudence, to  the  Verschulden  of  the  German  Law.  It  de- 
notes the  ttate  of  the  party's  tciU,  considered  as  the  cause 
of  the  criminal  fact.  It  denotes  the  dolus^  or  the  negligentiaf 
of  which  the  criminal  fact  is  the  ascertained  consequence 
or  effect.' 

In  translating  these  passages  I  have  thrown  overboard 
certain  terms  borrowed  m>m  the  Kantian  Philosophy.  For 
the  modem  German  Jurists  (like  the  Classical  Jurists  of 
old)  are  prone  to  show  off  their  knowledge  of  Philosophy, 
though  actually  occupied  with  the  exposition  of  municipal 
and  positive  Law. 

These  impertinent  terms  being  duly  ejected,  the  moaning 
of  the  passages  is  clear  and  simple. 

It  merelv  amounts  to  this.  *  Culpa  *  Jniotes  the  state 
of  the  party  s  mind — his  intention,  negligence,  heedlessness, 
or  rashness ;  although  it  rawnotes  (or  embraces  by  implica- 
tion) the  positive  or  negative  consequence  of  the  state  of 
his  mind. 

I^it  I  think  that  the  terai  *  Guilt,'  as  used  by  Knglish 
lawj-ere,  denotes  not  only  the  state  of  the  party's  mind,  but 
also  the  act,  forbearance,  or  omission,  which  was  the  consc- 

3uence.  It  imports  generally  '  that  the  mrty  has  broken  a 
ut}*.*  It  embraces  all  the  ingredients  which  enter  into  the 
composition  of  the  wrong ;  and  is  not  restricted  to  one  of 
those  necessary  ingredients. 

And  this  extended  meaning  of  the  word  guilt  is  likewise 
(I  think)  the  meaning  which  convenience  prescribes.  A 
general  expression  for  culpable  intent ioiiy  and  for  the  various 
modifications  of  negligence,  tends  to  confusion  and  obscurity 
rather  than  to  order  and  clearness.  I  am  not  aware  of  a 
single  instance,  in  which  it  can  be  necessarv  to  talk  of  them 
ccuectively.    But  it  is  often  necessary  to  distinguish  them. 

Before  I  conclude  this  Lecture,  I  will  remark  that  the   injair,  etc, 
term  '  Injury,'  and  also  the  term  *  Guilt,'  is  merely  the  con-   !^irt7>)^*of 
tradictoiy  of  the  term  *  Duty  *  or  *  Obligation.'  ^^'i^- 

If  I  am  bound  or  obliged  to  do^  I  am  bound  or  obliged 
n€€  to  pnetermit  the  act  tntentionally  or  negligently. 

If  I  am  bound  or  obliged  to  forbear ,  1  ai:  bound  or 
obliged  not  to  do  the  act  intending  certain  consequences,  or 
not  to  do  the  act  heedlessly  or  rashly. 

I  am  not  absolutely  obliged  to  do  or  forbear,  but  to  do 
or  forbear  tcith  those  various  modifications. 


Penadiii^  Noticiis  analyzed. 

If  1  prietprmit  (in  art  intentiiiosll*  or  nn^iRratij,  I 
break  a  positive  duly. 

If  1  do  HQ  act  intending  e«Ttjuii  ronaojiit^icvs,  or  if  I  ds 
RD  ed  hepdlepsly  or  rofhiy.  I  break  ■  iKynlive  duty. 

Ao  iujuiy,  or  brciifh  of  duty,  is  tLerrfore  tke  tmti 
torv  of  lAat  nliicb  the  Ijiw  impiwiiig  the  duty  enjoini  «r 
f oiDida : — '  Id  quod  iion  jure  dt.' 

Vorput  dflirli  (\  phrase  inlroduccd  by  certain  modmi 
ciriliaua)  ie  a  collecti™  nuue  for  iLb  tiuu  ur  H|nrn>K»le  of 
ihf  vBjiou*  inglvdieDte  which  tiutkc  a  preti  fact  n  breach  of 
o  ^VFD  L41W.*  fVir7>Hi  ia  ii5cd  by  ihe-  Ktiiunn  lan^eri  (Uka 
univerailas)  lo  eiprpsa  every  whole  compost  of  pari»,  u  in 
the  phiitfe  carpat  jurit,  nbidt  with  the  ItoiuftH  kwyns  stood 
for  the  afrgTejrato  of  the  lann,  though  by  the  modenu  it  is 
applied  to  the  particular  voluiuea  which  codIaiii  Jusiioiati'* 

AdopliDg  this  Fipreruon,  ttUnnpU  tony  be  Ibiis  distio- 
guithed  from  conaumiiuititm  of  a  eriroiaal  purpose-  For 
want  of  Ihe  tonsFfuntcr  theni  a  not  the  Carjnu  of  tha 
principal  deliM.  Biit  (he  inlmfion  conplad  with  an  ad  tmd- 
tng  lo  the  amteqatner  constilulfs  liie  corpn*  of  the  secondary 
di-licl  Mvlcd  an  '  ntleiiipt.' 


Aiiibiguilg  tif  Schuldntr,  Btiu,  tie. 

I  ttateil  in  a  fonner  nolo  {p.  US  tupra)  one  ambiguity  ad- 
bpring  to  Ihe  trrms  '  jus,'  ■  r«ht,'  or  '  right.'  Each  of  theM 
Irrnis  is  sometimes  applied  with  a  Ihird  meaning,  namely  as 
denoting  the  duty  incumbent  on  the  party  oblignT.  '  I  hare  a 
riqkt  ID  do  it.'  meaning  '  I  am  obligtd,'  is  good  Snion  Knglish. 
The  '  (M/ro<if»' of  the  Roman  Lavyert  denotes  the  jhj  ■>  jwi^ 
tonam  residing  in  the  part;  entitled,  as  well  as  the  obiigatioM 
incumbent  upon  the  party  cAligwI. 

TheGcrmun  •  Sckuld'  (or  -das  Verschulden')  has  a  similar 
ambiguity.  •  Sehidd'  signifies  properly  ' 'taM/iff.'  To  impala 
to  a  person  *  Schntd,'  is  to  say  that  he  has  brokeD  a  daty,  and 
is  DOW  liahle  to  the  sanction.  Aceoidiogly.  '  &kuliliier '  is  ay- 
nonymous  with  the  Roman  'DMfar;'  which  appliea  to  any 
parson  lying  under  any  oUiqatim  :  that  is  lo  ny,  an  oUinfiM 
{^itrielo  <(Ti»»),  or  in  the  sense  of  the  Roman  Lawjera.  Bol  it 
is  remnrkHble  that  •  Schuldwr'  (in  the  older  Qermin  Law) 
applied  to  the  Crrdilor,  as  well  as  to  the  DrbUor. 

The  Ifms  of  the  Human  Lawyers  is  in  the  same  predica- 
ment As  opposed  lo  '  Actor'  it  signifies  Ihe  drfemdatU  in  a 
cici/  proceeding,  or  the  party  who  is  the  object  of  accusation  in 

*  Far  Corpn  SiUcti,  ■«  Feucrbacti,  73,  7G  ;  Koasbirt,  79, 


'  Injury '  implies  *  Intention  *  or  '  Negligence^  229 

a  criminal  proceeding.     And,  taken  in   this  sense,  it  is  not        T.ect. 
ambiguous.  XXIV. 

But  reu*  also  signifies  a  party  to  a  ttipul'tiion :  that  is  to  *~"  •  "^ 
say,  a  unilateral  contract  accompanied  by  peculiar  solemnities. 
And,  taken  in  this  sense,  it  applies  to  tlie  promisee  or  obligee, 
as  well  as  to  the  prominor  or  obligor.  Both  are  rei.  The  party 
who  makes  the  promise  is  styled  rewt  promittendi :  The  party 
to  whom  it  is  made,  and  by  whom  it  is  accepted,  is  ttyled  reits 
sfiptUandi,  Correi  promittendi  are  joint  promisors:  Correi 
stipulandi^  joint  promisees. 

*  Creditor*  is  the  correlative  of  *  Debitor,*  and  applies  to  any 
person  who  has ji'im  in  per»mam.    The  French  *  IHbiteur  *  and 

*  Crianeier*  hare  precisely  the  same  meanings.     The  English 

*  Obligor '  and  '  Ohlujee '  ought  to  l>ear  the  same  significations. 
But,  m  the  technical  language  of  our  Law,  the  t«rm  '  oNigaiion  * 
or  *bond*  has  been  misenibly  mutilated.  Instead  of  denoting 
vhligaiio  (as  correlating  with  jvs  in  personam),  it  is  applied 
rxclnsively  to  the  writing  under  seal  by  which  certain  unilateral 
contntcts  are  evidenced.  That  is  to  say,  it  is  not  the  name  of 
an  obligation,  but  of  an  instrument  evidencing  a  contract  from 
which  an  obligation  arises. 

In  the  strict  technical  import  which  it  bears  in  the  English 
Taw,  the  meaning  of  *dcbt*  is  not  less  narrow  and  inconvenient 
than  £he  meaning  of  'bond*  or  *  obligation* 

In  the  Roman  Law,  the  term  '  debitum*  is  exnctly  co-exten- 
sive with  the  relate<l  or  paronymous  expression  •  debitor*  As 
^debitor*  signifies  generally  a  person  lying  under  an  obligation, 

*  debitum*  den(A/ea  (with  the  same  generality)  rurry  act  ur  for- 
bearance to  which  a  person  is  obliged :  *  id  quod  rx  obligatimie 
prtt^tandum  est.* 

But  in  the  strict  technical  import  which  it  Injars  in  the 
English  Law,  '  debt  *  is  restricted  to  a  drfimfe  sum  of  mon^y, 
due  or  owing  from  one  party  Vi  another  party. 
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Analysts  of  Injury  or  Wrong  continued. — Grounds  of 

Non'imputability. 

I  ASsncED,  in  mv  last  I^iecture  (p.  225,  SHpra)^  that  Inten-       Lsonr. 
tion.  Negligence,  ifeedlossueds,  or  liaslinoss  is  a  necessary       XXV. 

isgredient  m  injurj'  cr  wrong.  '       " 

A  short  analysis  will  show  tho  truth  of  the  assump-  I'niidrStenA 

tion.     Reverting  to  my  definition  (p.  224),  an  injury  is  a  <««rfi^es- 

forbearance,  omission,  or  act,  wherebt/  a  person  has  violated  lojiiry. 
a  duty.     Now  th^re  can  obviously  oe  no  breach  of  duty — 
no  rupture  of  the  nnculum  juris — unlea»  the  duty  haa  some 
binding  force,  that  is  to  say,  unless  the  sanction  were  capabU 


Pen'infiiiff  Nolioiis  analysed. 

of  opcraiing  as  a  nioliTe  to  the  fulfilmeDt  of  iLe  duty.  ]kt 
BADctiom  operalp  upon  the  obli^  in  n  tworoM  inaamr: 
''  that  is  to  SAT,  they  raimlenct  th«  motivvfl  or  deaiK^i  whtdb 
prompt  to  B  hreAch  of  duty,  and  ihf'y  \m\  to  ctcttn  lb« 
Httention  which  the  fitljilnient  of  dntv  requires.  And  nu-- 
IcFa  the  partv  knew  Ihat  ha  was  yioUting  his  dotv,  or  od- 
lees  he  might  hare  known  that  be  na£  violating  lti»  dntj^ 
the  sanction  could  not  oper>>te,at  the  moment  of  the  wranf, 
to  the  end  of  tntpeUing  him  to  tho  act  which  the  L*ir 
enjoins,  ot  of  deterring  him  &om  the  net  which  the  Xmw- 
forUda. 

CoQwqueDtIv,  injury  or  wrong  sujipoBes  unlawful 
(ion,  or  unhiwful  inadrertmee.  And  it  appears  (ro 
fore^ing  Bunlysis,  that  every  mode  of  unlawfhl  jtuulra- 
tence  most  be  one  of  Ihoee  which  aru  strled  lu^lifmiM, 
heedlessness,  or  tnshneas. 

T  The  only  instanc''  wherein  inUntion  or  IiiadveTl«ni?i>  it 

„.  rot  an  ii^iredient  in  breach  of  duty  is  furnished  l^  thn  Law 
'  of  England.  Bj  that  Inw,  in  cai<eg  of  Ubligstiiin  aruiu]^  \ 
dirwtlv  from  contract,  it  frciiientlv  hiippi^ns  ihal  the  iht- 
f.-nnnnoi  of  iho  .-.Wit^ilk.u  i.  diu-  Vr„ii,  ilu-  i-rv  ii;^i,„i|  i,t 
H-hich  the  obligation  arises.  Or  (speaking  moreaccuratelT) 
the  time  for  performance  is  not  detenuined  by  the  con- 
tract, and  performance  is  due  so  soon  as  the  o&lifree  shall 
desire  it. 

For  example :  if  a  moveable  be  deposited  with  me  in 
order  that  I  may  kL-ep  it  in  safety,  I  am  bound, /ronitAe 
mmttfnU  of  the  dfpotit,  to  restore  it  to  the  bailor. 

If  I  buy  goiMls,  and  no  time  be  fixed  for  the  payment  of 
the  price,  I  am  boimd,  from  the  moment  of  the  drliray,  to 
pay  the  price  to  the  seller. 

Now,  in  these,  and  in  similar  cases,  it  is  impossible  that 
the  obligation  should  be  broken,  through  intention  or  inad- 
verteiKt,  until  the  obligee  desire  performance,  and  until  the 
obligor  be  informed  of  the  desire.  For,  strictly  apeaking, 
he  is  bound  to  perform  the  given  act,  so  soon  as  the  obligee 
shall  wish  the  performance,  and  so  soon  as  he  himself  shidl 
be  duly  apprised  of  the  wish.  But,  according  to  the  rule 
which  obtains  iu  the  Courts  of  Common  Law,  the  creditor 
may  sue  the  debtor,  as  for  a  breach  of  the  oUigation,  widi- 
out  a  previoua  demand :  The  debtor  beine  liable  in  the  actios 
for  datowee  and  casta,  just  as  he  would  be  liaUe  if  perfonn- 
ance  had  been  required,  and  the  obligation  had  then  been 
broken  through  his  own  intentioD  or  Diligence. 

Now  as  even'  i^ht  of  action  is  founded  on  an  injury, 
here  is  a  case  of  injury  without  intention  or  inadvertence. 
For,  without  a  previous  demand,  or  without  some  notice  or 
intitttation  that  the  creditor  desires  perfoTTuance,  the  debtor 
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camiot  know  that  he  is  breaking  his  obligation,  by  not  per-       Lect. 
fonning  the  act  to  which  he  is  obliged.  XXV. 

This  monstrous  rule  of  the  Common  Law  Courts  is  jus-  " 
tified  by  a  reason  which  is  not  less  monstrous.     For  it  is 
aaid  that  a  previoi^  demand  were  superfluous  and  needless, 
inaamnch  as  the  action  is  itself  a  demand. 

The  reason  forgets,  that  a  right  of  action  is  founded  on 
an  injury :  that  unlawful  intention  or  inadvertence  is  of  the 
essence  ot  injury ;  and  that,  in  all  the  cases  which  I  am 
BOW  considermg,  there  is  no  room  for  unlawful  intention  or 
inadTertence,  until  the  creditor  desire  performance,  and  until 
the  debtor  be  apprised  of  the  desire. 

In  looking  over  Evanses  Digest  of  the  Statutes  for  another 
purpose,  I  have  had  great  pleasure  in  observing  that  so  judi- 
cious a  writer  takes  the  same  view  of  this  question  which  I 
have  just  stated.  lie  says  (vol.  iii.  p.  289) :  '  There  is 
another  Rule  in  Courts  of  Equity  which  may  desene  a  dif- 
ferent consideration,  as  applied  to  legal  demands,  viz.  that 
length  of  time  is  no  bar  m  case  of  a  trust.  Where  a  man 
deposits  money  in  the  hands  of  another,  to  be  kept  for  his 
use,  the  possession  of  the  custodee  ought  to  be  deemed  the 
possession  of  the  owner,  until  an  application  and  refusal,  or 
other  denial  of  the  right ;  for,  until  then,  there  is  nothing 
adverse;  and  I  conceive  that  upon  principle,  no  action  should 
be  allowed  in  these  cases,  without  a  previous  demand ;  con- 
sequently, that  no  limitation  should  be  computed  further 
back  than  such  demand.  And  I  think  it  probable  that, 
under  these  rircumatances,  the  limitation  would  not  be  al- 
lowed to  attach,  though  the  other  part  of  the  observation 
would  be  as  probably  disallowed.  For  a  sweeping  rule  has 
been  by  some  means  introduced  into  practice,  that  an  action 
is  a  demand  ;  whereas  every  action  in  its  nature  supposes  a 
preceding  default ;  where  money  is  improperly  received,  or 
goods  are  bought  without  any  specitic  credit,  or  even  where 
money  is  borrowed  generallv,  tnere  is  held  to  be  an  imme- 
diate duty,  and  it  is  a  perfectly  legitimate  conclusion  that 
DO  demand  can  be  necessary,  in  addition  to  the  duty  itself. 
But  wherever  there  is  a  loan  in  the  nature  of  a  deposit,  or 
any  other  confidential  dut^  is  contracted,  the  mere  creation 
of  that  duty,  unaccompanied  with  the  absolute  breach  of  it, 
by  denial  or  inconsistent  conduct,  ought  not  to  be  considered 
as  a  ground  of  action.' 

I  nerfectly  a^p^ee  with  this  reasoning  as  applied  to  the 
case  01  the  deposit. 

But  similar  reasoninjB^  is  also  applicable  to  the  case  of 
goods  sold  witJiout  specific  credit;  of  money  lent  generally; 
and  of  money  paid  and  received  by  mistake. 

In  the  case  of  money  paid  and  received  by  mistake,  it  is 
to  distinguish. 


Pi>~i'ading  No/ions  analysed. 

If  Ibe  moDey  whs  TpratiTed  himSjult,  it  BureW  w 
thftt  n  douutnd  should  precude  ibo  nction.*     Put  uolil  ik* 
debtor  U  itpprieed  nf  tlie  miBlalcc,  it  ia  iiiipowib!))  ._  _, 
tluit  he  haa  brokea  iatn^ianaUy  or  by  nepHgnnea  hia  oldiD»- 

If  tlie  money  was  recei>-ed  moldJUU,  tbc  «ct  of : 
the  moDej  was  in  itself  ui  inJHiy:  ui  injury  Rna.,. 
unlawful  tAkiiiK-  In  cerliiin  roses  of  the  rla?a  I  sm 
Fonaidering,  it  ib  indeed  expedient  tJiat  tlie  creditor  ehoidd 
bu  permitted  tii  sue,  although  no  demaiid  has  b««ti  niMla 
upon ibe debtOT.  Butwhy?  Uecausetht debtor hssaclonllf 
liruken  llie  obll^nilioii ;  or  bi>ciiu^  iie  iiUrndi  to  break  it,  uii 
tlie  delay  oce^ioned  by  a  foniULl  dem&Dd  luijfht  taolitutt 
the  execution  of  bia  unlawful  deKi^ni.  Foe  example ;  if  ib« 
deb-or  withdraw  hiuiBelf  from  his  borne  to  pcnde  a  tbmeml.^ 

•         I  bIibU  here  remark,  R«iierally,  n  dittiocliou  which  «xlst> 

I   between  obligBlions  arising  Iroiu  th«  poEdeieion  of  ret  ctirtut, 

r  things  which  are  the  property  of  another  person.     Tfa« 

■   '         ■  I  nwtitiitJf>D  of  lb* 

i  the  par^  in  pos- 
H'Kuciu  la  always  bound  to  r^toie  or  satisfK'. 

But  the  nature  of  the  obligation  depends  upon  the  con- 
tcioiuQera  of  the  party  in  posse(«ion:t  If  he  [.'OE«eas  iLi' 
piihjeirt  iiinliifijf,  hi«  piia?e?sion  is  itself  a  wronp.  Ilia  obli- 
pitioo  to  restoie  or  eatisfr,  arises  from  au  injun/ ;  and,  in- 
ni>much  as  the  ri)iht  which  is  violated  is  ju»  >n  rem,  the 
obliitatton  is  e.f  dtiieio  (strictly  speaking). 

If  he  possess  the  subject  bona  ^de,  his  possession  is  nut 
a  wroi^.     Ilia  obligation  to  restore  or  salisly  ia  quau  rjr 

•  And  Ih«  domind  in  anch  h  rue  wu  tbuuRfat  n«c<aurv-  br 
Martin  and  IlramwcU,  BB.,  in  freeman  r.  Jeffries,  Uay  6,  lSC9, 
L.  R.  4  £xch.  199,  SOO. 

t  It  mi^ht  be  adiled  that  in  the  cane  of  apprrtaended  inaolrencr, 
ifwine  cnxliuini  were  nbtiged  lo  make  ■  prcvioos  demand  while 

1.    "this  oonadera- 
^cal  rule.     Bat  the 


adTUitage  la  Ihv  race  tor  at 


ia  rule  is  ibnod  tolenbli 


inj!  Willi  his 


ndne  advsnisge  In  _ 
A  rctpcclabla  aiiomev  nill  alwara 
n  behalf  of  his  climl  before  comply- 
iaaning  the  writ.'  Broom,  Uom.  Lair, 


I  In  IhoM  acliona  in  Encli'h  law  which 
DDt  of  tort,  the  principle  nuinlnined  in  the  lex 
Inmr  (la  use  the  expression  properlv  belon 
before  the  C.  L.  I'.  Actaj  intention  is  of 'the  ease  „ 

tonvrrtiim.  In  drtimt,  inienlion  or  negligence.  In  both  rases  the 
eTidenre  may  and  commonly  does  consist  of  proof  of  demand 
and  retUsa].  Itut  to  prove  conrcrsinn,  it  most  be  further  shown 
that  il  the  lime  of  the  demand  ll.c  goods  i 
cuatodv. — R.  C 


itetl.     In 
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Roman  Law — Mora. 

nmiraetu :  That  is  to  say,  It  ariees  from  a  fact  which  is 
neither  an  iniuiy  nor  a  convention.  But  so  soon  as  he  is 
apprised  of  the  right  which  resides  in  the  party  entitled,  ' 

the  obligation  alters  its  nature.  It  may  either  be  considered 
as  arising  from  a  breach  of  the  quasi-contract ;  or  from  a 
violation  of  the  jus  in  rem  which  resides  in  the  party  en- 
titled. And,  on  either  supposition,  it  arises  from  an  injury. 
The  allegation  in  bills  in  Chancery,  *  that  the  plaintiff 
has  requested  the  defendant  to  perform  the  object  of  the 
suit,  but  that  the  defendant  has  refused  or  neglected  to 
comply  with  that  request,'  is,  in  a  case  where  injury  is  other- 
wise snown,  merely  formal :  i.e.  it  is  not  incumbent  on  the 
plaintiff  to  prove  it.  But  where  notice  must  be  given,  be- 
fore the  defendant  e/m  commit  an  injury,  there  (I  apprehend) 
a  demand  on  the  part  of  the  plaintiff;  with  subsequent  re- 
fusal or  neglect  on  the  part  of  the  defendant,  is  a  necessary 
preliminary  to  the  institution  of  the  suit.  £.ff. :  If  you 
are  seized  in  fee  in  trust  for  me,  you  are  bound  to  convey 
the  legal  estate  as  I  shall  direct.'  But  if  I  tiled  a  bill  for 
the  purpore  of  compelling  a  conveyance  without  previous 
demand  and  consequent  refusal  or  ne<^lect,  I  think  that 
Equity  (who,  let  men  traduce  lier  as  they  may,  is  far  more 
rational  than  her  sister  and  rival  Imic)  would  compel  me  to 
|>ay  the  costs  of  the  wanton  and  vexatious  suit. 

The  Boman  Iaw,  in  regard  to  the  matter  in  question,  is   Rom»n  uw 
perfectly  rational  and  consistent.     In  all  cases,  tne  institu-   lSjJrtnc*pi«» 
lion  of  an  action  must  be  preceded  by  a  notice  to  the  debtor,   con»j»t«niij . 
provided  the  debtor  can  be  found.     The  question  is  how- 
ever sometimes  mooted  whether  a  demand  uuist  be  made  by 
the  creditor,  in  order  that  the  debtor  may  be  in  mord,  and 
may  incur  the  liabilities  which  are  incident  to  that  predica- 
ment.   This  I  will  endeavour  briefly  to  explain. 

The  non-performance  of  an  obligation  is  in  the  Roman   jg^ra. 
Law  styled  mora* :  for  the  debtor  delays  performance. 

But  the  predicament  in  which  the  debtor  is  placed  in 
consequence  of  his  non-performance,  is  also  styled  mora. 
Debitor  qui  moram  fecit  tn  mord  dicitur.  I^in?  in  mord,  he 
incurs  liabilities  from  which  he  were  exempt  if  he  were  not 
in  mord. 

For  example  :  The  debtor  in  the  obligation  arising  from 
the  deposit  oi  a  moveable  for  safe  keeping  is  in  mord  if  he 
refuM^s  to  return  it  on  demand  made  by  the  cretlitor.  Thence- 
forth he  is  liable  for  accidental  damage,  as  well  as  for  da- 
mage occasioned  by  his  intention  or  negligence. 

If  he  owe  money  payable  on  demand,  and  after  demand 
decline  or  neglect  payment,  he  is  tn  mord,  and  is  then  bound 
to  pay  interest  on  the  money  which  he  detains,  though  no 
interest  was  prenously  paya1)le. 

*  MUhlcnbruch,  i.  825, 330.    Mackeldey,  ii.  15Q,  V()0. 
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t    «M3uctJ  ui  >vr 


could  not  be  bi         ,  either  throu 
until  the  creditor  I'eqiiired  perfo 
But  if  a  specific  termtnM  oi 
formance,  the  debtor  is  in  7nord 
time,  although  no  demand  be  ma 
ititerpelUrt  pro  homine.^    (N.B.  h 
a  demand.)     For,  here,  the  debt 
intentionaUy  or  by  negligence,  wl 
or  not  by  the  opposite  party. 

Brn^of  Before  I  dismiss  this  subject, 

iSceptioirto    remaric.    In  moet  cases  of  breadi  i 
tbe  principle,  or  negligence  of  the  debtor  is  so  nk 
is  not  agitated  or  even  adverted  to. 
tion  we  perceive  that  breach  of  cc 
other  injury,  necessarily  supposes  inl 
For  instance :  the  questions  whe 
be  an  essential  preliminary  to  an  acti 
the  debtor  be  in  mord  without  a  d( 
upon  the  presence  or  absence  of  ii 
Tnis  sufficiently  appears  from  what 
on  the  subject.    In  aU  cases  in  wh 
him  to  diUgentia  (as  in  cases  of  bail 
'  negligence  or  not/  also  frequently 
the  question  does  not  arise,  merely  b 
negligence  is  manifest  and  indisputi 
mark  because,  owing  to  the  arrang 
Roman  institutional  writers,  one  is 
breaches  of  contract  are  not  simila] 
obligation,  and  are  not  even  injurio.<«  < 
with  delicts  or  ininr^*^" 
arr**'*'^*' 
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MDctioa  could  not  have  operated  upon  the  party  as  a  motive       Leer. 
to  the  fulfilment  of  the  duty,  unless  at  the  moment  im-       XXV. 

mediately  preceding  the  wronjj  he  had  been  conscious  that  ' 

he  was  violating  his  du^^,  or  unless  he  vcould  have  been  idTerumeeis 


eonacious  that  he  was  yiolating  his  duty,  if  he  had  adverted  ^^^< 
or  attended  as  he  ought  '  *^  *"^"'^* 


If  we  examine  the  grounds  of  the  various  exemptions 
from  liability,  we  shaU  find  that  most  (though  not  all)  of 
them  are  reducible  to  the  principles  which  I  have  now 
stated.  We  shall  find  (generally  speaking)  that  the  party 
ia  elear  of  liability,  because  he  is  clear  of  intention  or  in- 
advertence ;  or  (what  in  effect  comes  to  the  same  thing) 
because  it  is  premutied  that  he  is  clear  of  intention  or  in- 
advertence. 

Thus:  No  one  is  liable  for  a  mischief  resulting  from 
accident  or  chmtce  (casus).  That  is  to  say,  from  some  event 
{Uker  than  act  of  nis  own),  which  he  was  unable  to  fore- 
see, or,  foreseeing,  was  unable  to  prevent.  This  (I  think) 
is  the  meaning  of  casus  or  accident  in  the  Roman,  of  chance 
or  accident  in  our  own  Law. 

'  By  the  Common  Law  *  (says  Lord  Mansfield)  '  a  carrier 
is  an  insurer.  It  is  laid  down  that  he  is  liable  for  every 
accident j\  except  by  the  act  of  (tod  or  the  Jiings  enemies.^ 
Here,  the  terra  accident  inchides  the  acts  of  men :  namely,  of 
the  kings  enemies.  And  in  the  Digest  it  is  expressly 
said,  ^fortuitis  casihus  solct  etiam  adnumerari  aygressura 
latronumj 

In  the  language  of  the  English  Law,  an  event  which 
happens  without  the  inter^-ention  of  man,  is  styled  '  the 
Act  of  God.'  The  language  of  the  Roman  I^aw  is  nearly 
the  same.  Mischiefs  arising  from  such  events  are  styled 
damna  fatalia,  or  detrimenta  fatalia.  They  are  ascribed 
to  vis  divinaf  or  to  a  certain  personage  styled  fatum.  Or 
the  casus  or  accident  takes  a  specific  name,  and  is  called 
fatalitas. 

The  language  of  either  system  is  absurd.  For  the  act  of 
man  is  as  mucli  the  act  of  Ciod  as  any  event  which  arises 
without  the  intenention  of  man.  And  if  we  choose  to 
suppose  a  certain /a/6  or  destiny ,  wo  must  suppose  that  she 


•  Mahlenbrucb,  i.  179.  32(1,  331.  Mackeldey,  ii.  107.  BUck- 
■tone,  iv.  26  ;  iit  165.     Heinecdi  KecitAtiones.  538,  539. 

t  It  might  have  been  in  this  case  more  correct  to  say  that  in 
the  contract  of  carriaice  there  w  an  implied  warranty  ai^ainst  the 
act  of  man  except  the  King's  enemies.  Tracing  the  hii«tory  of  this 
principle  to  its  source  in  the  celebrated  edict  of  the  l*netor,  *  Xautae 
caopoocs  stabolarii,  quod  cujosaue  salvum  fore  m*e|)erint  nisi  re- 
stitoent  in  eoa  judicium  dabo  (I>.  iv.  9),  the  olject,  according  to  the 
commentator  in  the  Pandects,  was  to  prevent  collusion  with  thie>'e5 
on  the  part  of  the  carrier. — K.  C 


Groandsof 
exMBpilon 
f  niu  liabil- 
ity, mostly 
rednetble  to 
iheMme 
prindpla. 


1.  Gun*  or 
Accident.* 


23G  Pcn'aJi/ig  Xolioits  imaiysvJ. 

VwT  I.      or  it  dalenninw  llie  ofit  of  men,  aa   well  ju  ltu>  »" 
§3^        which  BXK  not  ootf  of  men. 
■       '  KetiiniiDir  lo  the  lepal  cKfcl  ot cmm,  nlonrr,  urnrri 

no  man  is  li&hle,  civill,T  or  cmuinaltv,  for  a  puwly  «.._  __ 
mischief.  F»r,  ns  he  could  not  torteeo  tJiv  ptfiit  from  «Uck  I 
the  mischief  arose,  or  wm  iilteriy  iim^hlr  to  oTivtMU  (h«  nM(  I 
or  its  ciiiiAitqu&ncai',  the  Duechief  is  not  imputable  \a  hiii>  1 
lention  or  neg-lipenpo.  ^ 

For  exMuple,  If  I  am  in  possession  of  n  houac,  or  ol  *  L 
moveab'.o  belonging  to  snolheT,  and  the  eubjitct  wbQrt  bl 
tay  posscHoion  is  dotlrojed  \iy  an  sccidMita)  ttrc.  I  am  art  | 
Uabfs  to  the  on-ner  in  iv^pec't  of  thu  dmui^n'.     •  Iliuunua 
ex  cnsu  lenlit  doniiiuiti/ 

ItuC  nhon  I  mv,  '  Ihnt  no  nurn  is  linblc  In  respe<4  vl  M 
Sccid^nlAl  mischief,'  I  niMH,  '  Ibut  hi'  is  not  liable  mfir  m 
tHJiiry  01-  irroiiff.'  For,  by  viiiiie  of  ui  ublij^ttun  ■RMOf 
aiiiHutf,  he  luay  br  liable. 

To  revert  to  Iho  ittBtanni  which  I  hftvnjiMt  dtvd: — Ij 
Am  liable  to  the  own<<r  for  the  daniaire  dons  or  tlie  fln^  ft  ■ 
CAM  I  contmcled  with  him  to  thnt  efl»:t.   I  imi'alsotiKUBfB  I 
rase  1  uu  a  mrrier,  sad  the  eubjrct  has  come  into  rav  poF~  T 
MwsioQ  in  the  cuurse  of  iiiv  cBllicp     If  llic  siibjce't  «ii.-^ 
deposited  with  me  in  order  that  I  iiiijrhl  keep  it  safelj,  1 
nui  also  liable  (nccordin);  to  the  llomau  I^n)  if  I  ajn  i* 
':  that  is  to  say,  if  the  o\rner  has  requested  n 


But  i 


liable  as  for  an 


J,  b«t  by  virtue  of  an  oblipalion 
e.i- coiilraefu.  The  mischief  done  by  tile  fii 
consequence  of  an  injury  done  by  me ;  although  I  tAall  he 
answerable,  os  /or  on  iojaiy.  in  cate  I  perlonn  not  mv 
special  iiblif^liou  to  make  good  tlie  loss  arisin<>'  from  the 

t  Another  ^rrouud  of  exemption  i(  iffitoranee  or  rrior  nilh 

regard  to  matter  of  fact. 

Now,  here,  although  the  proximate  ground  is  ignonuice 
or  error,  the  uUimate  ground  is  the  absence  of  unlawful  in- 
tention or  unlawful  inadvertence.  For  unless  the  ignoiance 
or  error  was  inn-itablt  or  iniincibte  (or,  in  other  words,  un- 
less it  could  not  have  been  removed  by  due  attention  or 
advertence)  the  act,  forbeamnce,  or  omission,  which  was  the 
consequence  of  the  ignorance  or  error,  is  imputable  to  oegli- 
gencp,  heedlessness,  or  temerity. 

1  will  touch  brieliy  upon  a  few  cases,  wherein  the  partr 
is  exempt  from  civil  and  criminal  liability,  by  reason  o'f 
ignorance  or  error. 

'Si  quia"  (says  Ulpian)  'hnminem  liberum  ceciderit, 
Jum  pulat  irrruiH  »nuui,  in  ea  causa  est,  na  injuriftnuu 
tencaiur.' 


I  Ignorance  of  Laiv,  237 

Another  case,  closely  resemblinjr  the  last,  is  the  follow-       Lfct. 
■?  log: — If  tlie  party  possess  bond  Jide  a  thing  belonging  to       XXV. 
another,  and  if  the  thing  be  damaged  by  his  abuse  or  care-    ^ 
Ictgnese,  he  is  not  liable  to  the  owner  for  the  damage.  '  Kem 
-'   «oim  quasi  suam  neglexit/ 

The  foregoing  examples  are  taken  from  the  Koman :  the 
loUowing  from  the  English  IjAw. 

If  I  hire  your  sen*ant,  knotrhrj  that  he  is  your  servant, 

^   I  iim  guilty  of  an  offence  against  your  right  in  the  servant, 

^  and  am  liable  to  an  action  on  the  case.     I^ut  if  I  hire  your 

•ervant,  not  knowing  that  he  is  your  servant,  I  am  not 

guilty  of  a  wroncr,  and  am  not  lial)le  to  an  action,  until  I 

receive  notice  of  nis  previous  contract  with  you. 

If  I  keep  a  dog  given  to  worry  cattle,  and  if  I  am 
appriaed  of  that  his  mischievous  incbnation,  I  am  liable  for 
damage  done  by  the  dog  to  my  neighbour's  cow  or  sheep. 
But  unless  I  am  apprised  of  his  vicious  disposition,  I  am 
not  g^ty  of  an  injury,  and  am  not  liable  to  make  good  the 
damage.*  For  the  damage  is  not  imputable  to  my  intention 
or  inadvertence. 

If,  intending  to  kill  a  burglar  who  has  broken  into  my 
house,  I  strike  in  the  dark  and  kill  my  own  servant,  I  am 
not  guilty  of  murder,  nor  even  of  manslaughter.  For  the 
mischief  is  not  imputable  to  intention  or  inadvertence,  but 
to  inevitable  error. 

And  so  much  for  ignorance  or  error,  with  regard  to  mat- 
ter of  fact. 

IJe'bre  I  dismiss  the  subject,  I  will  brieflv  advert  to   !»"•  n»i.n- ..f 
ignoranri'  or  error,  with  rt^gard  to  the  state  of  the  law. 

In  order  that  an  obligation  may  be  etiectual,  two  con- 
ditions must  concur.  l?t,  It  is  necessary  that  the  party 
rhould  know  the  law  by  which  the  Oblu/frtion  is  ini- 
i'0?ed,  and  to  which  tlie  iSamtion  is  annexed.  2ndly,  It 
IS  necessary  that  he  h^hould  actually  know  (or,  by  due 
attention  ur  advertence,  fnu//if.  actually  know)  that  the 
given  act,  or  the  given  forbearance  or  omisMon,  would 
violate  the  law,  or  amount  to  a  breach  of  the  obligation. 


•  The  prcMimiition  wliith  formerly  existed  in  r.nj;l;iiul  in  fnvour 
<»f  the  mansurta  mitura  of  our  doirs  has  tlstwhi re  Uen  sevi-rtly 
rritiiizotl.  In  a  en!«c>  in  Scotlnml  uhere  hheep  hwd  been  worrifil 
I'V  a  foxhound,  the  late  Lord  Cocklmin  npudiatiHi  the  principle  t  hut 
•eveiy  dojj  iscniithd  to  have  at  h•a^t  vne  tarry  :'  and  the  Scolth 
(!ourt  acrecd  with  him  in  pre^umin^,  that  if  a  dog  w«irry  »hefp,  the 
f*wner  ia  to  blame.  The  Huuye  of  Lords  (LonU  Cranworth  anil 
Brotittham)  overruled  thi«  decision  (2  Macqtucn,  14).  An  Act  ^^■u» 
eubaeqoently  passed  (for  Scotland),  declaring;  it  unnecessary,  in  an 
action  agaiost  the  owner  of  a  dofr«  to  prove  a  previous  propensity 
to  injure  cattle  (26  &  27  Vict.  c.  KM)).  An  Act  to  a  himilar  puriK>rt 
waa  afterwards  passed  for  England  (28  &  29  Vict.c.  CO).— K.C. 


t  sludi      V  bo  a  grroiin 
juik:$  i^oraii        I  cuique   m 
Pandects.     Au-i  j>er  >ianwoc 
i*  to  be  presumed  that  no  sul 
usant  of  the  Liw  whereby  h 
the  Law  excuseth  none.* 

I  have  no  doubt  that  this  i 
abeolutelv  necessarr.  But  the 
which  I  have  happened  to  meet 

The  reason  given  in  the  1 
parte,  error  tn  jure  non  eodem  1 
Deri  debebit,  quum  jua^fuhun  et 
interpretatio  plemmque  etiam  pr\ 

\\liich  reasoning  may  be  expi 

*  Isrnorance  or  error  with  re^ 
often  inevitable :  that  is  to  say,  ik 
could  prevent  it.  But  ignorance  o 
state  of  the  law,  is  never  inevitaU 
be  and  ought  to  be  detinite  and  k 
ignorance  or  error  with  regard  to 
exemption/ 

The  reasoning  involves  the  sma 
*  is  *  with  *  can  be '  and  *  ought  tc 
knowable  by  all  who  are  boujod  to  ( 
to  be  knowable  by  all  who  are  bov 
et  possit  esse  et  debeat/  is,  I  incl 
any  actual  system  w  so  knowable,  < 
has  ever  been  so  knowable,  is  so  no 
false  that  I  shall  not  occupy  you] 
contrary. 

Blackstone  produces  tli^- 
with  a  spice  ^^  '" 
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ground  of  exemption,  the  Courts  would  be  inyolved  in       Ltot, 
questions  which  it  were  scarcely  possible  to  solve,  and  which       '^ 
would  render  the  administration  of  justice  next  to  impracti- 
caUe. 

Ignorance  would  be  alleged  in  almost  every  instance. 
And  it  would  become  incumbent  upon  the  Court  to  ex- 
amine the  following  questions  of  fact:  Ist,  Was  the  party 
iffnomnt  of  tlio  law  at  the  time  of  the  alleged  wrong? 
£idlyy  Assuming  that  he  was  ignorant  of  the  law  at  the 
time  of  the  wrong  alleged,  was  his  ignorance  of  the  law  tin- 
vntMt  ignorance  F  Either  of  these  questions  would  be  next 
to  insoluble.  The  first  is  hardly  capable  of  being  tested  by 
eyidenoe:  And  the  second  would  mvolve  an  interminable 
inquiry  into  the  circumstances  of  the  man*s  whole  life. 

niat  the  party  shall  be  peremptorily  presumed  conusant 
of  the  law,  is  a  rule  so  neceseaiy,  that  law  would  become 
ineffectual  if  it  were  not  applied  by  the  Courts  generally. 
And  if  due  pains  were  taken  to  publish  the  law  in  a  form 
cleared  from  needless  complexity,  the  presumption  would 
accord  with  the  truth  in  the  vast  majority  of  instances. 
The  reasoning  in  the  Pandects  would  then  be  just.  The  law 
would  be  vcLjavt  as  ^finitum '  and  knowablo,  as  ^jxmit  esse, 
Hdtheat: 

The  admission  of  ignorance  oi  f(tct.  as  a  ground  of  ex- 
emption, is  not  attended  with  the  inconveniences  above 
referred  to.  The  inquiry  is  limited  to  a  given  incident,  and 
to  the  circumstances  attending  that  incident,  and  is,  there- 
fore, not  interminable. 

I  have  said  that  the  provisions  of  different  svstems  seem 
to  differ  considerably  with  regard  to  the  princfple  which  I 
am  now  considering. 

In  our  own  law, '  ignorantia  juris  non  excusat '  seems  to 
obtain  without  exception.  I  aui  not  aware  of  a  single  in- 
stance in  which  ignorance  of  law  ( considered  i^er  $e)  exempts 
or  discharges  the  party,  civilly  *  or  criminally. 

From  an  opinion  thrown  out  by  Ix>rd  Eldon,  in  the  case 
of  Stockley  r.  Stockley,t  I  inclined  to  think  (at  tlie  first 
blush)  that  a  party  would  be  relieved,  in  certain  instances, 
from  a  contract  into  which  he  had  entered  in  ignorance  of 
law.  The  species  of  transaction  referred  to  is  where  a  per- 
son transfers  a  valuable  right,  in  consideration,  as  he  errone- 
ously thinks,  of  getting  a  valuable  right  in  return.  But, 
admitting  the  jiu«tne8s  of  Lord   Eldon's    conclusion,   the 

•  In  one  caae,  however,  ifcnorance  of  law  in  a11owc<l  in  Eng- 
lish law  u  at  least  a  partial  excuse.  If  I  aell  Ian<l.  and  it  tuniA  <»ut 
d^at  I  have  no  title,  1  am  not  liable  to  pay  awbttaniial  <1  amazes  fi>r 
tne  low  of  the  land  b«rf;aine<l  for,  bat  only  tho  c«H«ts  occasioned  by 
the  abortive  transaction.  The  reason  is  that  the  pitfalls  in  Enf^lish 
title  t4>  lan<i  are  so  notorious  that  no  one  can  be  presumed  to  know 
whether  he  has  a  f^ood  title  or  not. — K.  C 

t  1  Vrtvy  and  H.  :n. 


Ptrvaiiing  NvtmU  ttnaljsfd. 


9  art  jn*  wn<mr*,  r-^ 

]pt  fron  unbUitv  (Bt  1 

^__eB),  not  br  Tea«>a  of  Uielr  i^ieanB]  ii 

«it  ispttaomrd  r!ut  ib«ir  uforaMtkia  do**  dm 

extend  tokknovlid^oflbBlair.   Sncit  uv  wocncn,  >oldtiT*> 
id  penonM  who  lMt«  iM  nacbnl  tlie  %■«  of  twualv-liiR- 
And  tliiia  (1  uprehEDd  \  slu'Vin  dixtiiicttj,  llut  t&i-  oidu- 


.  .ID  oTt^winnfMi  MrM^uagTOuiid  i>f  cs^iuptioiL.  U  dcdudliW 
from  tlw  iCMoawhicb  I  liKve  »Ikm1t  MM^im).  In  onliaur 
taata.  the  ■dnuanom  of  ifmorai^ia  iitru  o*  >  grnnivl  of  el- 
emplioD  would  lead  to  intonninkUe  inqunr.  But,  in  Uim* 
eie»pi«i  eases,  il  iapnamMflrf  from  th«  a-x,'  or  bum  Uie  >>p4 


or  ^n  tL«  pr^miem  of  lh»  pulr.  Ibat  tli*  JMJtT  »w 
isnonul  of  ibe  uw,  aad  llutt  ihe  if^tonnce  «»•  inpituUv. 
The  inquirr  iota  the  nutter  of  ftct  in  llmtlcd  to  «  pttn 
point :  namelT.  tlie  bpx.  tcv,  ur  piuffwiaa  of  tb«  paitr  vbo 

llie  person-'',  ^i/j^uji  pfTiiiisxum  fit  juM  iffnomrtf  cttBQOt 
alle-^  »ith  effect  their  ifrnornnce  of  the  law,  in  case  ther 
hsie  tioUted  tlic^e  pHrts  of  it  nhich  are  founded  upon  the 
'  •  jwi  ffrtUium.'t  FortheprKonsinquestionarenot^aenlly 
iiiihwile,  and  ihejiu  gentium  b  koowKblc  nntiirali  ratioite. 
With  i«^!»rd  to  the  jm  ein'le,  or  to  those  parts  of  the  Roman 
I^w  which  are  peculiar  to  the  t^yslem,  thej  maj  alle^  with 
efTert  their  i^orancc  of  the  lav. 

This  coincides  with  our  distinction  between  malum  pro- 
Aihilum  and  tualuiii  in  te:  and  the  distioction  is  reasonable. 
For  Fonie  laws  are  eo  obviouslv  Bui;);ested  bv  utility,  that 
anv  person  not  insaoe  nould  nsturalJv  surmise  or  fruesa  their 
exigence;  which  they  could  not  be  expected  to  do,  where 
the  utility  of  the  law  is  not  so  obvious.  And  most  mena 
knowledt(«  of  the  law,  and  evei 
liiatters  lying  outaide  their  owi 
of  this  kind. 

*  But  qnttrt  M'hriher  eqaiL^r  will  not  nlivTV  CTvn  ■j^iicut  an 
rxccnlcil  ii^mnirnt  whir-h  taa  pn>c«dtd  on  a  mitiikfo  readiii);  tf 
■  -fraol  of  dotibtfklcrmMtnictiiiii—Btimmhtmp  c.  Winn,  L.  R.  6  II. 
nl  I..  Ap.  ^23,  234.  Urn,  *K>in,  the  rrawn  fpicn  i)  that  Doncicti- 
erart  ■■  impalfllile.  Iflhe  douU  had  been  itdvcrtnl  to,  Ihen  would 
U  no  relief,  tor  here  (here  would  U  no  error.— Slock lej'  s.  Stock* 
Ipv,  ml  ..p™.    C^nipar^  Urd  Slair'a  Inrt.  i.  7,  !>.— R.  C. 

t  Xor  (per  I^bro)  can  thevalkgtil.irthe  Uw  might  bavcbeea 
conjrclnreil,  or  if  Ihry  bad  accmi  lo  good  legal  adrloe.  Digcal, 
isii.  6.  3. 


Grounds  of  Non-Impiitability — Presumptions, 

Before  I  condudo,  I  must  observe  that  the  objection  to 
liWB  expost  factOy  is  deducible  from  the  general  principle 
•Ixeady  explained,  namely,  that  intention  or  inadvertence 
it  necefisaiy  to  constitute  an  injurv.  The  law  was  not  in 
dXiBtence  at  the  time  of  the  given  act,  forbearance,  or  omis- 
rion :  consequently  the  party  did  not,  and  could  not  know 
tlia.t%e  was  violating  a  law.  The  sanction  could  not  operate 
M  a  motive  to  obedience,  inasmuch  as  there  was  nothing  to 
obey. 
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Lect. 
XXV. 


The  objection 
toexPMt 
/oetoUwt, 
deducible 
from  tbe 
same  prin- 
ciple. 


Lkct. 
XXVI. 


LECTURE  XXVI. 

Ormmda  of  yon-Imputabilitt/, — Digrestion  on  Presumptions, 

Towards  the  close  of  the  Inst  liccture,  I  showed  that 
the  r\3le,%gnor€mtia  juris  non  excusnty  was,  according  to  the 
Roman  Law,  subject  to  certain  exceptions,  and  tliat  those  " 

exceptions  both  consist  with  the  reason  of  the  general 
maxmi  and  serve  to  indicate  what  that  reason  is.  I  also 
observed  that  these  exceptions  ultimately  rest  on  the  prin- 
ciple which  it  was  the  main  purpose  of  my  Ijectiire  to 
explain  and  illustmte: — and  showed  that  wterever  ignor- 
ance of  law  exempts  from  liability,  the  ignorance  is  />r<^ 
sumed  to  bo  inevitable,  and  the  party,  therefore,  to  be  clear 
from  unlawful  intention  and  iuadverteuco. 

AMiile  I  am  on  the  subject  of  legal  presumptions,  I  shall  Diffm«innon 
digress  from  the  main  subject  of  the  Lecture,  for  the  purpose  ^{l^i^^tyri- 
of  giving  some  explanations  for  which  no  other  occasion  -nrnpuunf 
may  arise. 

It  is  absurd  to  style  conclusive  inferences,  presum]}fion8. 
For  a  presumption,  ej:  vi  termim,  is  an  infert>nce  or  conclu- 
sion wnich  mfri/  be  disproved.  Till  proof  to  the  contrary  bo 
got,  the  inference  may  hold.  On  proof  to  the  contrary,  it 
can  hold  no  longer. 

IJiit  according  to  the  language  of  the  Civilians  (language 
which  has  been  adopted  by  some  of  our  writers  on  evidence), 
prestimptions  are  divisible  in  the  following  manner. 

Presumptions  are  prftsumpfiottfA  jnn's,  or  prtrsmuptiones 
hominis.  Prasumjit tones  juris  are  inferences  drawn  in  pur- 
suance of  the  preapjx)intnient  of  the  law.  Pr<txumpi tones 
hominis f  or  presimiptions  simply  so  called,  are  drawn  from 
fiicts  of  which  the  law  has  left  the  probitive  force  to  the 
discretion  of  the  judge.*     l^(tsum})t tones  pirisj  are  again 


Juri; 


•  It  i«  hardly  necessary  to  observe  that  (he  word  •  ju«1^e '  is*  hrro 
naed  as  iacluding  the  jury,  where  the  assi^jtance  of  a  jury  is  em- 


ry  be  aduuoed.     For  insi 
and  delivered,  and  I  prodi. 
buiiiption  that  the  proods  icere 
competent  to  the  judge  to  adm 
reject  the  presumption  as  vistij, 
evidence  be  adduc^. 

Where  the  presumption  is />r<R 
to  the  contrary  is  admimbUy  but 

S resumption  necessarily  holds.     F» 
etenmned  the  probative  force  of  1 
mils  the  judge  to  receive  counter 
the  maker  of  the  law,  says  to  the  C 
evidence  if  it  be  produced,  and  w 
evidence  against  tne  worth  of  the 
such  counter-evidence  be  produced, 
fact  the  inference  which  I  piedeterxni 


•Prored/ 


*  DiapruTCd.* 


ployed  as  judges  of  facts.  We  are  not  oo 
the  division  of  functions  between  thejaidE^t 
the  term  and  the  jury. — H.  C. 

•  The  foDowing  provisions  of  Mr.  St« 
Act  contain  a  neat  statement  of  the  three  c 
acted  on  by  Courts  admhiistering  justice  i 
rules  of  evidence. — R.  C. 

•8.  In  this  Act 

A  fact  is  said  to  t>e  proved  when  after  < 
before  it,  the  Court  either  believes  it  to  exi 
ence  so  probable  that  a  pradent  man  ought, 
of  the  particular  ca.«te,  to  act  upon  the  supp 

*  A  fact  is  said  to  be  disproved  when,  ai 
ters  before  it,  the  Court  either  believes  tl 
considers  its  non-existence  so  probable  tlw 
under  the  circumstances  of  tb*»  •^ 
position  that  it  i^^— 


*  W/>f  r\9nwtkA 


t    * 
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Where  ih»  pr€numptto  juris  ia  juris  et  dejurey  the  law       Lect. 
predetermines  the  probative  force  of  the  fact,  and  also  for-      XXVL^ 
oids  the  admission    of  counter-evidence.     The  inference    ^ 
(for  it  is  absurd  to  call  it  a  presumption)  is  conclusive.  That 
M  to  say,  proof  to  the  contrary  is  not  admissible.     For,  all 
that  is  meant  by  a  conclusive  proof,  is  a  proof  which  the 
law  has  made  so. 

[Presumptions  ^'ffru  et  dejure*  (as  well  as  simple  presump- 
tions jitris)  are  often  founded  on  verisimilitude.  But  in  some 
cases  the  fact  presumed  is  highly  untruthliko.  In  such  a  case  the 
presumption  is  commonly  callea  a  fiction.  These  fictions  have 
been  resorted  to  by  the  Courts  as  a  means  of  legislating  in- 
diiectly.    They  were  great  fiivourites  of  the  Roman  Law. 

It  is  obvious  that  in  order  fully  to  answer  the  purpose  of 
indirect  leffislation,  the  presumption  must  be  one  juris  et  aejure. 
And  the  Koman  Lawyers,  with  their  usual  logical  acuteness, 
always  made  them  so.  A  similar  object  is  often  compassed  by 
fictitious  presumptions  in  English  Law.  But  as  our  Lawyers 
have  seldom  had  the  hardihood  to  accept  the  logical  nect'ssity 
of  making  the  presumption  ^'ttm  et  dejure,  this  end  is  attiiined 
very  imperfectly.  Fictions  are  consequently  less  rigid  and 
more  plastic  in  the  English  Law  than  in  the  Roman. 

For  example :  Acquisitive  prescription  is  unknown  to  the 
English  Common  Law  in  its  direct  form.  In  other  words. 
length  of  enjoyment  does  not,  avowedly  and  directly,  constitute 
a  tU/e.  But  in  land  the  mure  fact  of  possession  anords  a  pra- 
sumptio  juris  of  a  title  as  owner  (i.e.  the  title  technically  de- 
scribed as  seizin  in  fee).  In  the  case  of  an  easement,  a  profit 
a  prendre  out  of  the  land  of  another,  and  those  various  rights 
called  franchises,  uninterrupted  enjoyment  for  more  than  a 
certain  period  affords  the  presumption  of  a  grant  (the  only  kind 
of  title  appropriate  to  these  rights).  But  in  none  of  these  cases 
is  thft  presumption  at  Common  Law  conclusive,  unless  the 
possession  extends  to  what  is  called  the  period  of  legal  memory, 
that  is  to  the  commencement  of  the  reign  of  Richard  I.  And, 
inasmuch  as  the  proof  of  this  is  obviously  impossible,  no  such 
presumption  is  (except  by  aid  of  the  Statute  to  be  presently 
mentioned )^urM  et  dejure. 

To  take  a  typical  instance : — A.  is  in  the  possession  of  land. 
B.  brings  ejectment;  and  in  order  to  succeed,  must  have  what 
is  called  a  title.  A.  has  the  ordinary  advantage  of  a  defendant 
to  put  the  plaintiff  to  the  proof.  Therefore  B.  must  proix  a  title. 
Now  suppose  B.  proves  that  he  is  heir-at-law  toC,  who  was  in 
peaceable  possession  of  the  bind  at  his  death,  and  who  by  his 
will  devised  it  to  his  wife  until  her  death  or  second  marriage, 
remainder  to  his  own  right  heirs,  and  that  A.  got  into  possession 
by  manying  the  widow ;  the  Court  are  now  bound  to  presume 

*  The  passage  here  within  brackets,  though  suggested  by  matter 
contained  m  Austin,  is  entirely  recast ;  and  the  present  editor  is 
alone  responsible  for  the  propositions  contained  in  it. — K.  C. 

m9 


^.^er  the  «ill,  could  not  dis 
Court  would  pn.bably  give 
th.1t  case   A.  c«)ulJ  (if  the  ol 
^•y-d  his  tirle  l-y  piving  up  p 
as  puiintiflf.     But  if  the  Cour 
was  not  a  continuance  of   th* 
possession  which  did  not  estop  . 
title, — or  if  A.,  instead  of  get. 
widow,  had  come  into  the  possee 
by  her, — then,  if  A.  should  sue 
D.,  he  would  orertum  the  previ 
succeed  in  the  proof  of  title. 

In  the  case  of  title  to  land,  the 
sion,  although  not  a  pr^tumptio^ 
more  than   a  mere  prasumptio  j 
plaintiff  or  defendant)  agiunst  whi 
established  must  Fucceed  by  the  & 
not  by  the  veakness  of  his  opponents. 
the  fact  of   peaceable  possessiou,  t 
possession  has  been  acquired  by  a  ' 
party,  although  this  appears  on  the 
of  CO  consequence.     The  presumpti 
English  law  is  a  weapon  of  vast 
importance  than  any  system  of  dii 
By  its  use  (and  with  the  aid  of  a  st 
nt^aiive  prescription)  the  English  L 
withstanding  its  many  and  great  del 
other  systems.    The  so-called  positii 
Scotland  is  commonly  elusory,  and  i 
adverse  possession  for  centuries. 

Suppose  the  right  in  question  I 
that  he  has  for  the  period  of  twf" 
tonant  to  his  lands  of  v 
belonginp  ♦'^  * 
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if    it    should   appear    that    tlio    enjojment  was  hnd   under        Lrct. 
a  deed  or  agreement    in  writing.      Only  in  the  ensement  of       XXVI. 

ancient  lights,  a  similar  statutory  presumption yt/ris  ti  dejure  is    '^ < ' 

raised  by  twenty  years'  enioymenr. 

Again,  suppose  the  right  claimed  by  B.  is  a  profit  a  prendre 
out  of  the  land  of  A.  What  is  said  as  to  an  easement,  such  as  a 
right  of  way,  applies  to  this  species  of  right,  changing  the 
periods  of  twenty  and  forty  years  for  thirty  and  sixty  years 
respectively. 

Now  a  person  may  fail  in  the  proof  of  enjoyment  for  the 
•tatatory  period,  not  by  reason  ot  the  non-existence  of  the 
aerritude  as  between  the  dominant  and  servient  tenements,  but 
by  reason  of  the  suspension  of  its  exercise,  e.gi.  because,  for 
aome  part  of  the  time,  the  same  person  was  seized  in  fee  of  one 
tenement,  and  seized  as  tenant  for  life  of  the  other — for  if  the 
aame  person  were  at  any  time  seized  in  foe  of  both,  the  servi- 
tude would  be  extinguished.  The  statutory  aid  to  the  pre- 
sumption then  fails,  and  the  parties  are  thrown  back  upon  the 
Sreeomptions  as  obtaining  at  Common  Law.  It  has  also  been 
ecided,  on  grounds  which  it  is  difficult  to  understand,  that  the 
Statute  does  not  apply  to  rights  in  gross  {Shuttleworth  v. 
Fleming,  19  C.  B.  N.S.  687  :  34  L.  J.  C.P.  309).  These,  there- 
fore, remain  as  before  the  Statute.  Now  the  only  difference  at 
Common  Law  between  .such  rights  appurtenant  and  similar 
rights  in  gross  was  that  Uio  former  might  be  expressly  pleaded 
as  enjoyed  from  time  immemorial,  the  latter  could  only  be 
pleaded  as  founded  on  a  grant.  But,  in  the  absence  of  an 
actual  grant,  both  equally  depend  on  presumptions.  According 
to  the  theory  of  Law,  a  right  in  gross,  being  itself  a  tenement 
of  an  incorporeal  nature,  can  only  be  constituted  by  a  substan- 
tive grant  of  the  right.  Kights  appurtenant  are  in  one  of  two 
conditions.  Either  they  have  been,  at  some  time,  granted  by 
the  proprietor  of  the  servient  tenement,  or  they  have  been 
enjojed  as  appurtenant  to  the  dominant  tenement  for  the  time 
of  l^;al  memory,  in  which  case  the  presumption  {juris  et  dejure) 
arises  that  they  were  included  in  the  '  Tenendas '  clause  of  some 
grant  or  charter  of  the  dominant  lands  before  the  time  of 
Kichard  1.  For  instance,  the  presumption  arising  from  long 
enjovment  is  rebutted  if  it  is  shown  that,  at  t<ome  period  within 
legal  memor}',  the  exclusive  right  to  the  prr>fit  in  question 
existed  as  a  separate  tenement,  i.e.  as  itself  the  subject  of  a 
substantive  grant. 

Again,  suppose  the  right  claimed  to  be  a  franchise,  as  a 
right  to  levy  a  toll.  Here  the  presumption  is  r;iiscd  by  proof 
of  enjoyment  for  a  period  which  is  indefiniuly  described  as  a 
'  very  long  time,'  and  which  would  probably  be  not  less  than 
forty  to  sixty  years,  according  to  the  species  of  facts  proved. 
But  the  prtsumption  may  be  rebutted  by  any  circumstinco 
showing  that  the  enjoyment  did  not  in  fact  cxtei:d  back  to  the 
time  of  Kichard  L,  and  covld  not  have  been  acquired  by  grant 
at  any  time  since ;  or  that  the  right  clainuHl  is  such  ns  oinnoc, 
against  the  defendant,  legally  exist :  e.g.  B.  claims  a  toll  u^tun 


Contlden- 
tion  of  the 
exemptions 
from  liability 
retnmed. 


S.  Infancy 
and  Inaanlty. 


...  u,na  Brecon  Eailway^  L.  K. 
Sometimos  the   franchise  arises    1 
truthlike  presumption,  be  inferred 
is,  properly  speaking,  a  tenement, 
sumption   would   bo*  so   untruthlik> 
presumption — not  of  a  grant,  but — 
time  of  Richard  I.     For  instances, 
Uq— Bryant  v.  Foot,  L.  R.  8  Q,B.  49 
oysters — Foreman  v.  Free  Fishers  of  } 
Ap.  276.— R.  C] 

Reverting  to  the  subject  from  ^ 
namely,  the  exceptions  to  the  princi 
excusaty  I  shall  toucli  on  a  few  to  y 
in  my  last  Lecture. 

An  infant  or  insane  person  is  ex 
because  it  is  inferred  from  his  infancy  < 
time  of  the  alleged  wrong,  he  was  no 
intention  or  inadvertence,  inasmuch  ac 
law,  nor  was  able  to  apply  the  law  as  a 
That  this  is  the  ground  of  the  exempt; 
consideration.  If  the  in&nt  was  <2o/t 
scious  that  his  conduct  conflicted  witl 
does  not  excuse  him.  And  this  capad 
by  evidence  appropriate  to  the  nature 
tne  alleged  wrong  was  done  in  a  luci< 
imputed  to  the  madman.  In  the  cat 
seven  years,  the  inference  of  incapac; 
Roman  Law,  and  (semble)  according 
simiption  jtiTM  et  dejure.  This  is  a  ] 
well  founded  in  fact  in  most  cases.  . 
elusive  in  ally  on  account  of  ♦^ 
could  arise  froi"  *^ 


Grounds  of  Non-Imputability. 

In  tlie  English  Law,  drunkenness  is  not  an  exemption. 
In  criminal  cases,  never :  nor  in  civil  cases  when  the  ground 
of  the  liability  is  of  the  nature  of  a  delict ;  but  a  party  is  at 
times  released  from  a  contract  which  he  entered  into  when 
dnmk.  In  the  Roman  Law,  drunkenness  was  an  exemption 
eren  in  the  case  of  a  delict ;  provided  the  drunkenness  itself 
was  not  the  consequence  of  unlawful  intention :  if,  for  in- 
stance, I  resolve  to  kill  you,  and  drink  in  order  to  get  pluck, 
according  to  the  vulgar  expression,  the  mischief  is  ulti- 
mately imputable  to  my  intention.  In  all  other  cases,  drunk- 
enness was  a  ground  of  exemption  in  the  Roman  Law. 

The  ultimate  ground  of  this  exemption  is  the  same  as 
in  the  case  of  insanity  or  in&ncy.  The  party  is  unable  to 
remember  the  law  if  he  knew  it,  or  to  appreciate  distinctly 
the  fiict  he  is  about,  so  as  to  apply  the  law  to  guide  his 
conduct. 

Where  drunkenness  which  is  not  itself  the  consequence 
of  unlawful  intention  is  not  a  ground  of  exemption,  the 
party,  it  is  evident,  is  liable  in  respect  of  heedlessness.  He 
nas  heedlessly  placed  himself  in  a  position,  of  which  the 
probable  consequence  will  be  the  coiiimission  of  a  wronpr. 

Another  ground  of  exemption  is  sudden  and  furious  anger. 
In  i'lnglish  Law,  this  is  never  a  ground  of  exemption :  in 
Roman  Law  it  is  (provided  it  is  such  as  to  exclude  all  con- 
sciousness of  the  unlawfulness  of  the  act),  for  the  same  rea- 
son as  drunkenness  and  insanity. 

WTiere  the  party  is  answerable  for  an  alleged  wrong  done 
in  furious  anger,  the  reasoning  is  the  same  as  in  the  case  of 
drunkenness.  He  is  piilt}',  not  in  re8])cct  of  what  he  has 
done  in  furious  anger,  out  in  respect  of  his  having  neglected 
that  self-discipline,  which  would  have  prevented  such  furious 
fits  of  anger.  On  similar  grounds,  imperitidj  or  want  of  skill, 
is  the  source  of  a  common  case  of  liability,  both  in  our  own 
and  in  the  Roman  Law.  Pretcndin<r  to  practise  as  a  phy- 
sician or  as  a  surgeon,  I  do  hunu  to  some  person :  in  the 
particular  case  I  attend  \%nth  all  my  skill,  and  the  mischief 
IS  not  imputable  to  unlawful  intention  or  inadvertence  at 
that  time,  but  to  neglect  of  the  previous  duty  of  qualifying 
myself  by  study  for  the  profession  I  atfect  to' exercise.  ' 

Liability  for  injuries  done  by  third  parties,  is  ascribed 
justly  by  Mr.  Bentham  to  the  same  cause.  I  am  liable  for 
injuries  done  by  persons  whom  I  employ,*   because  it  is 
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4.  Dninken- 
neM  (In  tome 
Bystcmf  of 
Uw). 


*  An  exception  hais  in  Kn^liBh  and  American  law,  been  made 
to  thifl  liability,  where  the  injured  person  in  a  servant  in  the  employ 
of  the  Mme  master  as  the  Mrvant  by  whoso  act  the  injary  ensues. 
This  is  stated  to  be  on  the  ^ound  of  an  implied  term  in  the  con- 
tract of  terrice,  that  the  servant  undertakes  the  risks  *  incUUnt  to 
At  ewiplajfwunij*  and  contemplates  the  negligence  of  a  fellow-servant 
MOOS  of  sadi  risks.  The  Court  of  Session  in  Scotland  Ions  struggled 
a^tinst  this  implication,  but  their  judgment  was  ovemued  on  a%- 


&.  Sudden 
and  furloQf 
angrr  (In 
•orae  tj»> 
tenit;. 


•1  preveDt  the  speciQc  miscliicf  by  sp^citic  eoK.' 
fore  I  quit  the  euhjert,  I  dull  reninrk  aa  n  di«tii 


248  Pervading  Notions  analysid. 

Part  I.      g^ntrally  in  my  power  not  lo  employ  pveons  of  *uch  \  ^   \ 
S  'i-         lacter,  or  to  form  there  lif  discipline  nnd  cdiii-HtinD  « 1 
'  be  inEnpflblo  of  the  coraniiiwioii  of  \wTfniff ,    Tliu  6(»l  w 

applies  lo  a  man's  sen'onta,  the  last  to  liiii  childmt    Tli*    ' 
onUffHtioQ  ie  peculinrl;  strong  is  tJie  ItuniAn  l^if,  Wm* 
of  tiie  great  extent  of  the  patriajHilrgla»  ■  by  reason  of  «Id^ 
it  probably  waa  in  the  power  of  the  failier  not  only  I*  fin* 
the  character  of  hie  child  by  preTtoiia  discipline,  but  in  omt 

diitinrtiM 

e  illo^cal  and  abGiird :  (a  nre  xnd  mirprisiiu;  thin^  in  tk* 

,    Itouum  Iaw).     I  mean  the  distinction  bet^revn  ilaticU  nl    1 

qxuisi-deliPU.     From  the  capricious  nmy  in  which  th«J*^    I 

ran^  oHbnwB  under  tliese  two  hends,  I  cannot  discorar  Mf 

groond  for  this  distinction. 

The  imperilia  for  inBtanco  of  a.  plirsician  U  a  d*liel| 
but  the  imprvdetllia  of  a  jnd^,  who  is  liable  is  wUiB 
cases  for  erroneous  decisions,  is  a  quAsi-delict.  ITio  gnnnid 
of  the  liability  in  these  two  cases  ie  precisely  the  beim. 
The  ^It  of  tAe  par^  in  both  owes  coDEiats  in  taldiw  itpen 
himself  the  eiercise  of  a  function,  without  diily  fjiHiJiPfins 
liiniBelf  br  provioua  prcparalion.  And  na  tho  Lij.'iit  liolated 
is  in  both  cases  a  rijirht  in  rrm,  the  olleDce  is  properly  a 
delict.  This  distinction,  therefore,  appears  to  me  to  he 
frroundlesa ;  though  I  draw  such  a  conclusion  with  diffi- 
dence,when  it  refers  to  any  distinction  drawn  by  the  Roman 
lawyers,  whose  distinctions  I  have  found  in  almost  eveiy 
other  case  to  rest  on  a  solid  foundation. 

The  party  is  exempted  in  some  cases  in  which  the  sane- 
tion  niit'Dt  act  on  his  desires,  but  in  which  the  fact  does  not 
depend  on  his  desires. 

Such  is  the  cnse  of  physical  constr^nt.  In  this  CMe,  he 
may  be  conscious  of  the  obliiration,  and  fear  the  sutetioo: 
but  the  sanction  would  not  be  elTecttutl  if  applied,  beouiae 
it  is  impossible  for  him  to  perform  the  obligation. 

There  is  still  another  c«se  tvhich  ie  distinguishable  from 
this ;  in  whicli  the  sanction  mi^.'-ht  opentte  on  the  deeiies  of 
the  party,  might  be  present  to  his  mind,  and  the  perfonnance 
of  the  rfuty  njijrht  not  be  altopether  independent  of  his  de- 
sires ;  but  tlie  party  is  affected  with  an  opposite  desire,  of 
a  stren)^h  which  no  sanction  cnn  control,  and  the  sanction 
therefore  would  i»  ineffectual.  Such  for  instance  is  tbecaae 
in  which  a  party  is  compelled  by  menaces  of  instant  deith 


ofL.  Sc.  821  ;    (iregory  e.  Hill,  Court  of  Se«i 
8  Micpli'  !S2.— R.  C. 

•  Sm  Pothier.  •  TraiuJ  dea  Obligsiions,'  Part  11.  ch.  vL  aec  rUi. 
Art.  II.  §5.  C4M). 


'  Sanction.^ 

to  commit  what  would  otherwise  be  a  crime.  The  reason  is 
tlukt  I  am  urged  to  a  breach  of  the  duty  bj  a  motive  more 
noximate  and  more  imperious  than  any  sanction  which  the 
law  could  hold  out :  and  as  the  sanction  therefore  would  not 
be  operatiye,  its  infliction  would  be  gratuitous  cruelty. 

1  believe  that  all  these  exemptions,  except  the  two  last 
mentioDedy  may  be  explained  on  the  principle  so  often  re- 
ferred to,  namely,  that  the  party  neither  was  conscious,  nor 
could  be  coDflcious,  that  he  was  violating  his  duty,  and  conse- 
quently the  sanction  could  not  operate  on  his  desires.  It  would 
indeed  be  more  correct,  instead  of  speaking  of  exemjftiom 
from  liability,  to  say,  that  they  are  cases  in  which  the  parties 
sre  not  obliged ;  cases  to  which  the  notion  of  obligation, 
ftud  therefore  of  injury,  cannot  apply,  because  the  sanction 
eoold  not  be  operative.  The  sanction  would  be  ineffectual, 
either  as  not  operating  on  the  desires,  as  in  the  live  tirst- 
mentioned  cases,  or  as  operating  upon  them  in  vain,  as  in 
the  two  cases  ]asi  mentioned. 
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LECTURE  XXVII. 

Different  Kinds  of  Sanctions, 

IlAViyo  endeavoured  to  explain  the  essentials  of  luju-  Lect. 

riee  and  Sanctiomi,  and,  therein,  to  illustrate  the  nature  of  XXVII. 

obligations  or  duties,  I  will  now  advert  to  the  more  import-  ^       ^      ' 
ant  diflerences  by  which  sanctions  are  distinguished. 


And,  first ;  Sanctions  may  be  divided  into  civil  and  cri- 
minal, that  is,  into  private  and  public. 

As  I  remarked  m  a  former  [..ecture,*  the  distinction  be- 
tween private  and  public  wrongs,  or  civil  injuries  and  crimes, 
does  not  reet  upon  any  difference  between  tne  respective  ten- 
dencies of  the  two  classes  of  offences :  All  wrongs  being  in 
their  remote  consequences  generally  mischievoua :  and  most 
of  the  wrongs  styled  public,  being  immediately  detrimental 
to  determinate  persons. 

But  in  certain  cases  of  wrongs  which  are  breaches  of  re- 
lative duties,  the  sanction  is  enforced  at  the  instance  or  diS' 
cretian  of  the  injured  party.  In  these  cases,  the  injury  and 
the  sanction  are  styled  a'vily  or  private. 

In  other  cases  of  wrongs  which  are  breaches  of  relative 
daties,  and  in  all  cases  of  wrongs  which  are  breaches  of  ab- 
solute duties,  the  sanction  is  enforced  at  the  discretion  of  the 


Ssnrtlont 
riTll  snd 
cnniiDsl. 


•  Lectan  XVII.  p.  19C,  aii(e. 

Ma 


.ov^ang'  explanations. 

1st.  In  certain  cases  of  ci 
to  the  injureil  party,  either  to 
tribunals,  or  to  remit  the  Hal 
incurred.    For  example.  An  inl 
is  not  capable  of  instituting  a 
rijrht  which  he  has  acquired  by 
stituted  on  his  behalf  by  a  genen 
(as  a  trustee  for  the  innmt)  may 
ting  the  offender's  liability. 

It  would,  therefore^  be  more  a 
the  wrong  is  a  civil  iniury,  the  at 
instance  of  the  injured,  or  of  his  r 

2ndly.  When  I  speak  of  the  di 
or  state,  I  mean  the  discretion  of  ) 
exercised  according  to  law.    For,  b 
command,  the  sovereign  may  deprive 
arising  from  the  injury,  or  may  exen 
bis  civil  liability ;  e.p,,  by  issuing 
debtors  to  secure  them  from  the  pu 
In  cases  of  this  kind  the  sovereign 
own  law  to  answer  some  special 
practised  by  wise  governments,  t 
other.    The  Great  Frederick,  in  spii 
per  and  love  of  power,  always  conf 
to  bis  own  laws. 

Letters  of  protection  were  ^uiti 
King,  so  late  as  the  reign  of  WUli 
bavB  been  illegal.  For  though  the 
the  Oonstitution  to  pursue  and  pare 
discretion,  it  is  not  comn^* 
by  deprivin<T  *^ 


*  Sanction*  251 

The  distinction  between  private  and  public  wrongs,  is       Lbot. 
placed  by  some  on  another  ^und :  XXvii. 

Where,  say  they,  the  injury  is  a  crime,  the  end  or  scope  '    ~' 

of  the  sanctiQU  is  the  prevention  of  future  injuries.  Where 
tiie  injury  is  civil,  the  end  of  the  sanction  is  redress  to  the 
injured  party. 

Now,  it  IS  certainly  true,  that  where  the  injury  is  treated 
aa  a  crime,  the  end  of  the  sanction  is  the  prevention  of 
foture  wrongs.  The  sanction  is  poena  or  punishment  ^strictly 
ao  called)  :  that  is  to  say,  an  evil  inflicted  on  a  given  of- 
fender by  way  of  exam]9le  or  warning,  or,  to  use  the  word 
oommomy  used  by  Latin  writers,  and  more  especifdly  by 
TBOtiQA—documentum,  If  the  evil  did  not  answer  this  pur- 
poae,  it  would  be  inflicted  to  no  end. 

It  is  also  true,  that  where  the  injury  is  deemed  civil,  the 
ppximate  end  of  the  sanction  is,  generally,  redress  to  the 
injured.  But,  still,  the  difference  between  civil  injuries  and 
crimes,  can  hardly  be  found  in  any  difference  between  the 
ends  or  purposes  of  the  correspondmp:  sanctions. 

For,  first ;  although  the  proximate  end  of  a  civil  sanc- 
tion, is,  commonly,  redress  to  the  injured  party;  its  remote 
and  paramount  end,  like  that  of  a  criminal  sanction,  is  the 
prevention  of  oflences  generally.  And,  secondly ;  an  action 
IS  sometimes  given  to  the  injured  party,  in  oi^der  that  the 
wrong-doer  may  be  visited  with  punishment^  and  not  that 
the  injured  party  may  be  redressed.  Actions  of  this  sort 
(to  which  I  shall  presently  revert)  are  styled  ^enalx  In 
the  language  of  the  Koman  Law,  pam^e  persecutona.  These 
propositions  I  will  endeavour  to  explain. 

It  is  clear  that  the  necessity  of  making  redress,  and  of 
paying  the  costs  of  the  proceeding  by  which  redress  is  com- 
pelled, tends  to  prevent  the  recurrence  of  similar  injuries. 
The  immediate  etfect  of  the  proceeding  is  the  restitution  of 
the  injured  party  to  the  enjoyment  of  the  violated  right,  or 
the  compulsory  performance  of  an  obligation  incumbent 
upon  the  defendant,  or  satisfaction  to  the  injured  party  in 
the  way  of  equivalent  or  compensation.  But  the  proceeaing 
also  operates  in  terrorem. 

Accordingly,  a  promise  not  to  sue,  in  case  the  promisee 
shall  wrong  the  promisor,  is  void  (generally  speaxing)  by 
the  Roman  Law :  although  it  is  competent  to  a  party  who 
has  actuaily  suflered  a  wrong,  to  remit  the  civil  liabihty  in- 
curred by  the  wrong-doer.  And  the  reason  alleged  for  the 
prohilntion  is  this :  that  such  a  promise  removes  the  salu- 
tary fear  which  is  insnired  by  prospective  liability. 

In  short,  the  end  for  which  the  action  is  given  is  double : 
redress  to  the  par^  directly  aflected  by  the  injury,  and  the 
preyention  of  similar  injuries. 

Aawiming,  then,  that  the  redress  of  the  ux^ux^  V^^  "^ 
silwfB  one  object  of  a  civil  proceeding,  \t  casmot  \a  taai^ 
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that  nvil  hdJ  crimiuiLl  sanctiuiu  uo  ili«titigiil«bed  br  tfaair 
_   eoclM  or  puMm»i!i. 

Il  may,  linwerer,  be  utged,  that  tlie  prevmtioa  orfbtara 
injiiries  is  the  sole  end  of  a  criminal  Tiroi.'e*iliii|? ;  nhUst  Iba 
end  of  a  proceedinir  slj-lwl  civil,  ia  tno  preveol.im  of  futun 
injiitiea  mid  the  redr«««,or  tlie  injured.  Utit  even  this  will 
BCBTcely  biild.  For  in  those  rivil  actions  which  «re  «tyliik 
penal,  the  action  ia  pivea  to  the  pnrty,  not  fur  his  own  ul- 
vanti^n,  but  for  the  mere  pnrpoae  of  piinishiog;  the  wroofc- 
doet:  f.g.,  liie  poirer  of  inpriBonment  reserred  under  tha 
Acta  of  ]SOR,  under  which  impraoninent  for  debt  wha  o»- 
t«naibl_y  nholished.  The  eini^M  or  oxtensiblo  nbJMt  of  tb« 
TMtTVOtion  \%  topuniBli  the  debtor  in  ctsrtoin  cueca,  idthaueli 
it  may  be,  nod,  donbtleei',  commonly  la,  used  aa  an  indirect 
menns  of  obtaininjf  redress.  Tt  the  sanin  mtcporjr  may  be 
reforred  the  caaea  where  n  trustee  in  bnnlmiptL-y  under  tlta 
Act  of  IStlO,  is  ordered  to  prosecute. 

In  thd  Roman  Ijiw,  actionif  of  tliis  kind 

For  example ;  Theft  in  the  Roman  Ijiw  is  not  n  rrinn". 
hut  ft  privBlE  delict:  But  bi'sidpa  the  notiiiii  for  ilit>  rtcov^r; 
of  the  thinj;  atolen,  the  thief  waa  liable  to  a  penalty,  to  be 
recovered  in  a  distinct  action  by  the  injured  party. 

So,  npiin,  if  the  hpirs  of  »  testator  refused  to  pay  a 
lejjncv  left  to  a  temple  or  church,  they  were  not  only  com- 
pelled to  yield  '  ipsam  rem  vel  pefnniam  qiiic  relicta  est,  sed 
aliud,  projimin.' 

Althoujfh  by  these  civil  aclionsn  rijrht  ia  conferred  upon 
the  party  injured,  the  end  for  wliich  the  actions  are  ciren  is 
not  to  redress  the  dftmapit  which  has  been  suftered  by  him, 
but  to  punish  the  wronp-doer,  and  bv  that  means  to  prevent 
future  wronprs.  Also  popular  actions,  or  actions  given 
miri*  ex  jmpiilo,  which  exist  both  in  the  Koman  and 
KnRlisb  Ijiw,  evidently  have  the  punishment  of  the  of- 
fender for  their  object. 

Tlesides  tliis  principal  distinction,  there  are  otlier  species 
of  sanctions  requiring  notice.  I^aws  are  aometimes  aanc- 
tioned  by  nullities.  The  lefrialatiire  annexes  righta  to  cer- 
tain transactions ;  for  example,  to  conttacta,  on  condition 
that  these  transactions  are  accompanied  bv  certain  circum- 
stances. If  the  condition  be  not  oleierved,  the  transaction 
ia  void,  that  ia,  no  rifrht  arises  ;  or  the  transaction  is  void- 
able, that  is,  a  ri)rht  nrise.",  but  the  tran&iclion  is  liable  to 
be  rescinded  and  (he  rip:lit  annulled,  proeidrd  the  means  of 
doinp  so  have  not  become  too  complicated,  by  reason  of  the 
acquisition  through  the  transaction  of  riglits  in  favour  of  in- 

In  certain  cases,  sanctions  consist  in  pains  to  be  endured 
bv  others,  and  aw  intended  \.<i  act  mi  ua  through  sympathy. 
liieae   Benthani  haa  Bly\«d  Vicaruma  ■5\vii\Aai«,ifti.    ¥w. 
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feiture)  in  treason,  is  an  instance.  As  it  falls  upon  a  person 
who  by  the  supposition  is  to  be  hanged,  it  is  evident  that 
it  cannot  affect  himj  but  it  affects  those  in  whom  he  is  in- 
terested, his  children  or  relations,  and  may  possibly,  for  that 
reason,  influence  his  conduct.  Annulling  a  marriage  has  in 
part  the  same  effect,  since  it  not  only  affects  the  parties 
themselves  whose  marriage  is  annulled,  but  also  bastardises 
the  issue. 

Sanctions,  in  some  other  cases,  consist  of  the  application 
of  something  not  itself  affecting  us  as  an  evil  in  itself,  but  by 
wav  of  association.  Posthumous  dishonour  in  the  manner 
of  burial  in  case  of  suicide  is  of  this  nature.  This,  of  course, 
can  only  operate  upon  the  mind  of  the  party  by  association, 
since  at  the  time  when  he  is  buried  he  is  not  conscious  of  the 
manner  of  his  burial. 

I  now  advert  to  the  various  meanings  of  the  word 
sanction. 

As  it  is  at  present  used,  it  has  the  extensive  meaning 
which  I  have  attached  to  it,  and  denotes  any  conditional 
evil  annexed  to  a  law,  to  produce  obedience  and  conformity 
to  it.  But  the  term  sanction  is  frequentlv  limited  to  punish- 
ments under  a  criminal  proceeding.  T^his  is  the  sense  in 
which  the  word  is  used  by  Blackstone,  though  not  con- 
sistently. AVith  the  Homan  lawj-ers,  who  adopted  the 
term  from  the  popular  language  of  their  own  countr}',  sanc- 
tion denoted,  not  the  pain  annexed  to  a  law  to  produce 
obedience,  but  the  clause  of  a  penal  law  which  determines 
and  declares  the  punishment. 

In  the  Digest  the  etymologv  of  the  word  is  said  to  be 
this  :  Sanctum  is  defined  quwlah  injuria  hominum  defensum 
e$t,  and  is  said  to  bo  derived  from  soyminay  the  name  of  cer- 
tain herbs  which  the  Roman  ambassadors  bore  as  marks  of 
inviolability.  The  term  was  transferred,  in  a  manner  not 
uncommon,  from  the  mark  of  innolability,  to  what  is  fre- 
quently a  cause  of  inviolability,  namely  punishment. 

In  other  cases  Miiction  signifies  confirmation  by  some 
legal  authority.  Thus,  we  say  that  a  IJill  becomes  law  when 
sanctionefl  bv  Parliament,  or  that  it  receives  the  Poval  sane- 
tion.  The  term  is  often  used  in  this  sense  by  the  Koman 
lawyers. 

Sanctio  is  also  used  to  denote  generally  a  law  or  legisla- 
tive pronsion,  or  to  denote  the  law  or  l)ody  of  law  collec- 
tively. Thus,  in  the  b*»ginniug  of  the  I  Hgest,  tot  am  liamanam 
Saruiionem  is  u.sed  for  the  whole  of  the  Koman  law.  Sancire 
means  to  enact  or  establish  laws.  Tlieso  last  two  meanings 
are  also  instances  of  the  transference  of  a  term  by  way  of  as- 
sociation to  a  secondary  sense. 
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LECTURE 
On  the  Various  Sk 

In  many  legal  treatises,  and  > 
profess  to  expound  the  Roman  la 
sion  which  regards  the  origin  of 
*  De  jtiris  fontibus.^  The  expressic 
law,  is  of  course  metaphorical,  ani 

In  one  of  its  senses,  the  source 
immediate  author.  Now  the  imm 
he  the  sovereign  (who  is  the  iMm 
a  person  or  body  legislating  in  su 
reign.  In  the  latter  case  it  is 
metaphor  to  describe  the  immedii 
Individuals  or  bodies  legislating 
sovereign,  are  more  properly  reser 
of  all  law,  the  supreme  legislature 
borrowed  waters  which  they  recei^ 
Law.  For  convenience,  however, 
sources  of  law  as  meaning  the  autho: 
immediately. 

In  another  acceptation  of  the 
sources  of  laws  are  the  on^'^- 
ments  or  docuni'^''* 
tho  1  - ' 


255 

LXOT. 

XXVIIL 


Law  written 
and  on* 
written. 
At  under- 
stood by  the 
modem 
OlTlllani. 


Written  and  Unwritteti  Law, 

LftTe  written  in  subsequent  periods,  are  not  fountains  or 
aoorces  of  that  knowledge  of  the  system  which  may  be 
gotten  at  the  present  hour.  For  the  countless  authors  of 
those  countless  volumes  derived  their  own  knowledge  of  the 
Boman  Law  from  ancient  documents  or  monuments  which 
are  still  extant  and  accessible.  Their  works  are  accordingly 
called  bv  German  writers  *•  literatura,*  as  distinguished  from 
*  foniei^ juris. 

And  soj  (in  re^rd  to  the  Enalish  law,)  the  statutes,  the 
reports  of  ludiciaf  decisions,  with  the  old  and  authoritative 
treatises  wnich  are  equivalent  to  reports,  may  be  deemed 
aoorcea  (in  the  sense  last-mentioned)  of  English  jurisprud- 
ence ;  whilst  the  treatises  on  the  English  law,  which  merely 
expound  the  matter  of  those  statutes  and  reports,  are  not 
sources  of  English  jurisprudence,  but  are  properly  a  legal 
literature  drawn  or  derived  from  the  sources. 

Law  considered  with  reference  to  its  sources,  is  usually 
distinguished  into  law  written  and  unwritten. 

The  distinction  between  written  and  unwritten  law  in 
the  sense  in  which  the  terms  are  employed  by  the  modem 
Civilians,  is  this :  Written  law  is  law  which  the  supreme 
legislature  makes  immediately  and  directly.  Unwritten  law 
is  not  made  directly  and  immediately  bv  the  supreme  le^s- 
lature,  thpugh  it  owes  its  validity,  or  is  law  by  the  authority, 
expressly  or  tacitly  given,  of  the  sovereign  or  state.  How 
the  pleM  or  the  senate  came  to  be  held  ecjiiivalent  to  the 
populus  assembled  in  centuries  will  be  considered  in  a  sub- 
sequent part  of  this  Lecture. 

As  1  shall  show  presently,  the  terms  written  and  i/n- 
tffritten^  as  used  to  mark  this  di£>tinction,  are  inappropriate 
and  misleadine-.  But  as  thev  have  been  accepted  in  this  sense, 
not  only  bv  the  modem  Civilians,  but  in  some  respects  by 
Hale  and  Blackstone,  I  find  it  convenient  for  the  present  not 
entirely  to  discard  them,  but  I  distinguish  this  their  im- 
proper meaning  from  the  grammatical  one  by  calling  it  the 
juridical  meaning. 

By  the  Roman  Lawyers  themselves,  little  importance 
was  attached  to  the  distinction  between  written  and  un- 
written law.  And,  in  every  instance  in  which  they  take 
the  distinction,  they  understand  it  in  its  literal  sense.  When 
they  talk  of  written  law,  they  do  not  mean  law  proceeding 
directly  ixom.  the  supreme  Legislature,  but  law  which  was 
committed  to  writing  at  its  origin :  quod  ah  initio  Uteris 
mandatum  est.  Law  not  so  committed  to  writing,  they 
call  unwritten.  When  I  revert  to  this  meaning  of  the 
terms,  I  shall  call  it  their  grammatical  meaning. 

The  distinction  between  written  and  unwritten Ikst^yci  ^J^j^J^S^ 
what  I  have  called  the  juridical  meaning  of  t^A  \«n&&)Va  >K««%nc»TV 
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Part  \\.     important.     But,  rb  I  hnve  already  indicated,  notliinc  eu 

■ ' '    be  lega  et^nificftnt  or  moru  luisleadinH;  than  the  tenut  eriKai 

i!l.Vrr'ond"'   *°^  uTitcrillini  na  llius  applied.     For,  tiwt,  law,  Iliou|rii  B 

jorMLi-iii  originate  witii  ttie  gupri?ine  l^slature,  may  be,  and  in  mar 

[h^fJinliji     nations  has  been,  eslablis bed  and  publifihodnitliout  writing. 

u  impoTuni    And  law  flowinff  from  another  ioiirce,  thoiiffh  obtuaiitf  h 

law  with  the  consent  of  the  Bujaeme  legwlature,  mqr  h( 

comiaitted  to  writiDR  at  its  origin.     8ucli,  for  instanee,  «i« 

the  laws  of  Pro^-incial  and  Ookttiiai  Le^laturea.      hti 

such  especiRlly  (aa  I  shall  show  UereaflerJ  wete  tLe  EdkM 

of  the  Prfftors. 

Siniwrnfln  Laws,  then,  are  distinguished,  in  respect  of  tbeir  inima- 

ii'cmpriaie      diat«  Buthura,  into  lawn  made  directly  and  iimuediatelf  br 

lemn.  j[jg  flupreme  legislature,  and  laws  not  made  dii«ctl;  and 

immediately  by  the    supreme  leg^islature,   althoairh    ther 

derive  their  Tftlidity  from  its  expre^  or  tacit  authority,    i 

ahaU  now  proceed  to  give  eiamplea  of  these  two  kinda  of 

Eiimpipt  n(  An  example  of  laws  made  by  the  sovereipTi  bctdy-  dinclty 

"tis'^.s'i,''  and  inimediatelv,  is  that  of  our  own  Act"  i>f  Piirlianran*, 
KvcT.-iau.  which  niv  mnilti  diivctlv  bv  Ibe  ,~iipri'iiii' !,i.-i-l;Hi]i--.  iu  ia 
SHuSrt?'  three  branches,  the  King,  the  House  of  Lords,  and  tlM 
iiuHinL  House  of  Commons. 

i.ortiBibiT>         Another  example  is  that  of  the  enactment*  poaaed  by 

f  utttHiL"     '''s  Etats-Geuftraui  in  France,  while  that  body  contiuned 

?™'r"  wiu     '"  *'''*'  """l  *"  **  recogniMd  aa  the  supreme  legialature. 

ih^r>u'"'  '  ^Vhen  Ihe  Kingf  of  France  became  constitutioiially  the 

'iiVaing'"''   sovereigtis,   or  when  the    French   Government   lecMue  a 

xnrrwtrO:      monnrehy,  the  royal  ordinances  were  laws  of  the  some  kind. 

t  The  ir^ii.  In  Rome  vmder  the  Commonwealth,  or  liber4  republici, 

^n'^MiMfM.     laws  established  by  the  supreme  lerislature  were  of  three 

™^  "'       kinds ;  there  were  three  distinct  boSiee  whose  decrees  were 

"'""■    considered  as  raade  by  the  sovereign  or  supreme  legialatore. 

These  were,  1st — Ihe  pojmlui  assembled  in  curtjs,  according 

to  the  most  ancient  form,  or,  according  to  the  manner  aub- 

eequently  introduced,  in    cenlurirt;    2ndly,  ihe  plr6»,   aa- 

sembled  in  tribes ;  and  3rdly,  the  ifnatr. 

Stricllv  speaking,  the  sovereignty  resided  in  tho  poputtu ; 
which  included  evervlloman  invested  with  political  powera, 
and  therefore  included  members  of  the  teaatr,  as  wdl  aa 
citizens  who  were  not  senators.  To  laws  made  by  the|w- 
pttliM  (whether  assembled  in  curiir,  according  to  the  mote 
ancient  manner ;  or  in  ceniuriet,  according  to  the  mots 
recent  fashion),  the  term  ' Itges' 01  'statata'  (when  used 
with  technical  exnctness)  was  exclusively  applied.  But 
tliey  were  commonly  styled,  for  the  sake  of  distinction,  'Ltgr* 
mriatn '  or  '  Lega  cfnturinta,' 

The  pifbi  (as  distinguished  from  the  tenate)  included  ill 
citiieaa  of  plebeian  birth  who  were  not  senators, 
^b  The  tmatt  (as  distinpua\i«A  ticna  &«  ^«))t)  Siui'ajnl  aU 
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critizens  of  patrician  birtli^  and  also  all  citizens  of  plebeian       Lrct. 
birth  who  tilled  or  had  tilled  certain  of  the  higher  oflices,     XX VI II. 
as  the  consulship  or  the  office  of  prsetor. 

The  distinction  between  jxifrtcian  and  pieman  y  and  the 
distinction  between  seiMte  and  plebs^  were  therefore  disparate. 
For,  although  every  patrician  seems  to  have  been  a  senator, 
many  of  plebeian  birth  sat  and  voted  in  the  senate. 

A  law  passed  by  the  plebs  was  styled  in  accurate  Ian- 
ttiAgeyHplebiscitum.  But  as  every  ^/efrtVciVwrn  was  equiva- 
M»nt  to  a  Mr,  the  terra  *  le^es '  was  extended  improperly  from 
laws  made  bv  the  jwpulus  to  laws  made  by  the  plehs. 

How  pleiUcita  acquired  the  force  of  leges  it  is  not  very 
eai»y  to  determine.  For  tlie  jUehs  was  only  a  portion  of  the 
whole  Roman  People,  and  thei-efore  was  not  the  body  where- 
in the  sovereignty  resided.  It  seems  not  unlikely,  that  the 
nUhs  (instigated  by  their  Tribunes)  assumed  the  power  of 
legislatinp:  for  the  whole  community :  and  that  the  senate 
(too  feeble  to  resist)  yielded,  after  a  struggle,  to  the  uncon- 
stitutional pretension.  (Jaius  tells  us  expressly,  that  the 
senate    at    iirst   refused    to    recognize  plebiscita  as   leges 

irenerallv  binding ;  but  th.it  the  force  of  leges  was  at 
ength  fmparlcd  to  plebiscita  through  a  law  passed  by  the 
populus.  • 

I^ws  passetl  by  the  senate  (which  wore  styled  senatus- 
consulta)  were  also  equivalent  to  leges  made  by  the  assem- 
bled poimlus. 

It  lias  often  been  inferred  from  a  passage  in  Tacitus, 
tliat  consults  or  acts  of  the  senate  first  acquired  this  ^nrtue 
imder  the  reign  of  Tiberius.  Hut  they  are  distinctly  placed 
by  Cicero  (writing  libera  republicd)  on  a  level  with  leges  and 
jiehiscita.  Nor  is  there  here  the  slightest  difficulty.  For, 
since  the  tribunes  of  the  jMs  sat  in  the  senate,  and  by 
simply  uttering  their  veto  might  have  arrested  its  proceed- 
ings, it  follows  that  a  consult  of  the  senate  was  passed  with 
the  concurrence  of  the  plcbsy  assenting  to  the  act  by  its  re- 
presentatives. 

The  result  then  seems  to  be  this : 

Liberd  reptiblicdy  or,  during  the  Commonwealth,  the  su- 
preme legislative  power  resided  in  the  Koman  People  (in- 
cluding the  senate  Aud  plebs). 

This  legislative  power  was  sometimes  exercised  bv  the 
people,  as  collected  in  a  single  assembly.  At  other  times, 
it  was  exerciseil  by  the  same  jwHmle  as  di>-ide<l  into  two 
bodies :  — namely,  bg  the  />/<•/;*,  wth  the  concurrence  of  the 
senate  ;  or  bg  the  senate,  with  the  concurrence  of  the  plebs. 
If  our  House  of  I^ords  and  House  of  Commons  sometimes 
sat  and  voted  in  one  assembly,  and  sometimes  separately  as 
at  present,  they  would  afford  an  exact  parallel  to  the  manner 
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Part  ir.  to  which  the  sorerei^ty  was  divided  in  the  Itnnun 
'  ■  Republic.  Acta  passed  by  the  two  bodies  asac^mbted  in  ooa 
house,  wDidd  correspond  to  legn  ciiriatre  and  (■fltfurirtf*; 
aete  ori^URtiog  in  the  one  House,  and  ndopted  bv  tho  othw, 
would  be  pM>itrUa  or  timalut-earmilta.  The  only  dilfiinil^ 
in  this  explniuitioii  is,  tliAt  the  Hjuestrinn  order,  althou^ 
□f  course  members  of  the  pojndiu,  were  not  membws  dun 
of  the  tenate  or  plAt.  Eartctnienta  passed  by  one  of  those 
hodiee  with  the  coneurrenee  of  the  other  were  therefore  not, 
Htrictly  speAlrin{>:,  nets  of  the  entile  popuiui ;  though  acta  itf 
the  populiis,  united  in  euria  or  cfntwiit,  were  so. 


isted,  law  created  immediately  by  the  suprviue  l«gii 
wEiB   eatnhlisbed   in   three  modes  : — by   ^g<v,   oi  ttaruzm, 
strictly  80  called  ■,  by  ]Murita,  also  styled  Ugtt ;  and  \>f 
lenatVM-ammdto. 

Ltx,  it  muat  he  observed,  ia  never  used  ae  a  penerie 
temi  for  law,  but  is  invariably  applied  to  a  peiticultt  lam 
of  the  epeHoa  we  should  term  a  ntnfuie. 

Aftfr  tbe  (Ifslnicrion  of  (be  Coiiimou«-L'iillh  iiud  tbp  ,-^ 
tahlishment  of  the  Empire,  the  supreme  legislatire  power, 
though  it  virtiutUy  resided  in  n  moiiHrch,was  long  exercised 
fo  npptaraiKf  in  the  aneient  and  constitutional  modee. 
I^aws  were  still  made  by  the  jHipiiliit,  plebt,  or  ema/e,  al- 
thoiiirh  thofe  bodies  were  obedieot  instruments  of  the 
Emperor,  and  lep^slnted  at  his  suinieslion,  or  at  the  suggee- 
tiou  of  his  creatures.  As  assemblies  of  the  popiilu»  or  pMt 
were  the  less  commodious  tools,  the  worli  of  supreme  legit- 
latiou  was  commonly  done  to  nnpcamnce  by  the  smaller  and 
more  manapeable  body.  The  laws  which  really  emanati'd 
from  the  military  chief  of  the  Empire,  were  usually  voted 
by  thfl  senate  nt  the  itutance  of  the  prince,  ('  ad  otationem 
principis,')  and  were  published  as  ifimtut-coimilla. 

And  here  it  may  be  observed  that  tlie  only  constitutional 
title  of  the  chief  of  the  state  was  Princeps,  an  honorary 
title  given  to  the  most  prominent  member  of  the  senate,  and 
holdinix  in  that  body  n  precedence  and  pre-audience  some- 
what like  that  accorded  w  courtesy  to  the  Lord  Chancellor 
in  our  own  House  of  Lords.  The  bead  of  the  state,  though 
really  despotic,  was  by  fiction  nothing  more  than  pratcrpt 
tenatiu;  he  was  never  called  emperor  {imperator),  which 
was  a  mere  military  title  and  denoted  genn-al ;  except  when 
he  was  considered  as  chief  of  tho  army.  Priiutpi  is  tfa« 
title  in\-ariahly  given  by  Tacitus. 

From  the  accession  of  Hadrian,  and  perbape  from  an 
earlier  period,  the  Fuiperors  openly  assumed  the  supreme 
legiflatlie  power  which  they  bad  before  exercised  covertly. 
Instead  of  emitting  their  laws  through  the  popuiut,  plttt,  or 
tmale,  they  b^on  to  letd^late  avowedly  as  monoichs  and 
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autocratorB,  and  to  notify  their  commands  to  their  subjects 
in  Imperial  Carutitutums, 

These  imperial  constitutions  (principum  placita)  were 
general  or  special. 

By  a  General  Constitution  (edictum,  lex  edictaliSf  epittola 
generaUi)  the  emperor  or  prince,  acting  in  his  legislative 
CKpBcityy  established  a  law  or  rule  of  a  universal  or  general 
character,  and  not  rogardinff  specifically  a  single  person  or 
case.  It  is  necessarv  to  add  the  latter  and  negative  cha- 
racter, because  the  kind  of  special  constitution  called  a 
priviUffiumj  although  it  specificaUj  regards  a  single  person, 
does  sometimes  (e,g,j  where  it  consists  in  conferring  a  mo- 
nopoly) lay  a  command  upon  persons  generally, 

ifi^Mciof  constitutions  were  of  various  kinds,  but  agreed  in 
this :  that  they  regarded  specifically  single  persons  or  cases. 
One  kind  of  specifu  constitution  was  cidled  an  extraordinary 
mandate  ;  and  was  an  order  addressed  to  a  cinl  or  military 
officer,  for  the  rnrulation  of  his  general  conduct  in  the  ex- 
ecution of  his  office,  or  even  for  the  regulation  of  his  con- 
duct on  a  particular  occasion. 

By  a  Special  Constitution  of  another  class,  the  Emperor 
conferred  on  some  single  person  some  anomalous  or  irregu- 
lar right,  or  imposed  upon  some  single  person  some  anoma- 
lous or  irregular  obligation,  or  infiicted  on  some  single 
person  some  anomalous  or  irregular  punishment.  Such 
constitutions  were  styled  privilegia.  W  nen  such  privilegia 
conferred  anomalous  rights,  they  were  styled  favorable. 
When  they  imposed  anomalous  obligations,  or  inflicted 
anomalous  punishments,  they  were  stvled  odious.  An  act 
of  the  British  Parliament  giving  to  the  inventor  of  a  ma- 
chine an  exclusive  right  of  selling  it,  would  be  stvled  in  the 
language  of  the  Roman  Iaw  *  a  favorable  prinlt»ge.*  An 
Act  of  Attainder  would  be  styled  in  the  same  language  '  an 
odious  privilege.*  The  word  differs  from  our  use  of  the 
word  *  privilege*  in  this — that  the  English  word  is  applied 
to  the  right  conferred  in<<tead  of  to  the  law  imposed,  and  is 
confined  to  favorable  priuleges. 

A  third  class  of  these  Special  Constitutions,  and  the 
most  important  and  remarkable,  consisted  of  thoee  decretes 
and  rescripts  which  were  made  by  the  Emperors  in  their 
quality,  not  of  sovereign  legislators,  but  of  sovereign  judges ; 
a  decrete  being  an  order  made  on  a  it^gular  anpeal  from  the 
judgment  of  a  lower  tribunal ;  and  a  rescript  being  an  order 
preceding  the  judgment  of  the  lower  tribunal,  and  instruct- 
ing that  lower  tribunal  how  to  decide  the  cause.  For  sove- 
reignty includes  the  judicial  as  well  as  the  legislative  power : 
and  although  in  modem  Europe  the  judicial  power  resid- 
ing in  the  sovereign  is  commonly  delegatiHi  by  him  to  indi- 
viduals called  judges,  the  Koman  emperors  were  themselves 
jndges  in  the  last  resort. 
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Part  11.  Having  now  (riyen   enaniples  of  bw  mnde  ilirerti;  uid 

■ '    immedintelv  by  tlio  sovereigT),  I  proceed  to  eM.raples  of  Iaw 

*"*5'rawi    ""'  ""^s  dirMtly  and  immediately  by  the  aovempo,  »!- 
d'r^iijbi      though  it  exists  or  obtains  at  lainliy  the  express  or  tacit 
*ilr'«M|(rmn(i"   authority  of  the  Biipreiue  legisUtuw. 
iiiuiiiun.  And,  iirat,  laws  made  by  Buhordinato  leftislatures,  in  tfaa 

direct  or  legislative  manner,  are  not  eslubliMbed  Vnmnliatrt}/ 
by  the  mpmne  le^lnture,  although  they  derive  Ihdr  fom 
from  the  atithority  of  tile  Bovereiim. 
Art*  ot  itig  iSuph  arc  Acta  passed  by  the  GovomoNOeneral  uf  India 

otu'rli'Dt        iu  Council  under  the    aulhority  conferred  bv  the   nriti»h 
Sell"  I'arliameDt br  the  Af t  of  1833  (3«iid4\Vm.  IV,.  c.  85),  an 

authority  which  Parliament  etiti  penaiteto  be  uxetnsed.  For 
not  only  is  the  riKht  of  Parliament  to  legislate  far  India  ex- 
pressly reserved  bv  that  Act,  but  it  is  undoubted  that  tli« 
authority  of  the  British  Parliaiuont  is  in  all  respects  pus- 
niouat  in  Indie,  althou;{h  it  is  accustomed  (with  me  ezce^ 
tiong)  to  delegate  all  the  eovereiini  powets  telating  to  India 
KiV.iMBrct    *"  suuofdi'wt**'    "fifi  "I"*  i*  difterent  in  some  of  our  man 
h'K  mrnit       important  colonies,  for  iDstaore  in  Canada.     Br  an  Act  hi 
■'""'""■""'■-     the  yenr  1840  (3  and  4  Viet.  c.  3i5)  the  llrilish' rariiaiueot 
ocably  conlerred  fulf  jiomTs  of  li«risIntion  lor  Canada 
iuct  only  to  a  veto  resened  to  Her  Majesty  in  Council) 
le  Lcpialature  of  the  Dominion  cocstitutcd  by  that  Art. 
And  DO  oiie  siipposvs  ttiat  tlie  British  ParliamcDt  have  the 
power,  even  if  thov  had  the  wish,  to  resume  the  initiative 
in  legislation  for  Canada.     This  docs  uot  contradict  what 
has  been  already  said  as  to  the  sovereign  |>ower  being'  in- 
capable of  Icffal  limitation  (p.  105  aijira).     For  the  British 
Parliament  is  not  sovereign  in  Canada,  although  it  retains  a 
ehai'e  in  the  sovereijrn  power.     And  although  the  British 
Parliament  could  not  of  lis  own  authority  revoke  or  re-con- 
struct the  Constitution  of  Canada  as  contained  in  the  Act 
of  1M40,  it  might  be  re-constructed  by  the  concurrent  Art 
of  the  Legislature  of  the  Dominion  aud  the  BriUsb  Parlia- 
inont.     Even  tlie  abolition  of  ttie  Legislature  of  Jamaica,  as 
existing  ^rior  to  18GC,  vni /orni/rllif  etTected  by  ita  own  Act 
jointly  with  that  of  the  Uritish  Parliament.    (I:^  30  and  30 
'Vict.  e.  12.) 

Laws  made  hy  coUfgia,  or  by  corporate  bodies,  belong 
to  tlie  same  class.  They  are  made  immediately  by  the  cor- 
porate bodies  theiiiselves,  but  owe  their  legul  validity  to  the 
aiithoritj'  of  the  foverei^.  There  are  in  England,  for  in- 
stance, a  variety  of  regulations  emauatiiig  uiider  statutory 
authority  from  various  bodies  or  Ikiards  of  CommissioneiB, 
t.g.,  Buard  of  Trade  lEegulations.  Schemes  of  Chari^  Com- 
niissiouere,  'theltulesof  Hyde  Park,' Ac. 

Among  laws  made  by  subordinate  Icgishiturea  in  the 
■Moidiiwi  direct  or  legisktive  mode  are  those  which  are  made  by 
taru''""D(>r  Courts  of  Justice  or  i[tersous  holding  judicial  appointments, 
!*^"'         „^f  ;,.   ilif-ir  judicium  cnfacilv.niii  uivVvt  -kks  uT  ■Iwisions 
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on  particular  cases,  but  by  a  power  of  proper  legislation 
comerred  upon  them  expressly  or  tacitly  by  the  supreme 
legislature. 

Such  are  the  reffuUe  oraxit  published  by  our  own  Courts 
of  Justice,  which  are  distinguished  broadly  from  the  laws 
established  by  the  same  Courts  in  the  indirect  mode  of 
judicial  decision. 

Such  also  were  the  arrett  rfylementatret  of  the  French 
parlemenU,  which  were  in  the  nature  of  general  statutes. 
xheir  judicial  decisions  on  specific  cases  were  called  an-ets 
judiciaires. 

Such  above  all  were  the  edicts  of  the  Roman  Pnetors 
forming  the  body  of  law  called  Jus  Pratorium,  The  manner 
in  which  this  portion  of  the  Roman  Law  was  made,  and  the 
causes  of  its  being  made,  are  among  the  most  interesting 
phenomena  in  the  history  of  jurisprudence.  It  consisted 
not  of  judicial  decbions,  but  of  general  laws  made  and  pub- 
lished m  the  way  of  direct  legislation ;  by  virtue  of  a  power 
assumed  at  first  by  the  I^rcetors,  with  tlie  acquiescence  of 
the  supreme  legislature,  and  subseauently  continued  to  them 
by  its  express  recognition  and  autnority. 

Anotner  species  of  laws  emanating  immediately  from  a 
subordinate  authority,  consists  of  laws  established  by  judi- 
cial decisions  of  subordinate  tribunals.  For,  as  alnmdy 
ob(>erved,  laws  are  occasionally  made  in  this  oblique  munurr 
by  the  sovereign  himself. 

The  term  umcritten  law  in  the  same  juridical  meaninjir 
is  applied  bv  the  same  Civilians  Xojus  monlun  ronsfifutum, 
And.  jus  prudent ibtts  rom/xA9iViim,  that  is  to  9:iy,  law  suppost'd 
to  eiuanate  from  opinions  emitted  by  ri'spocteMl,  but  merely 
private,  jurisconsults,  in  respons«.\«»,  in  commentaries,  or  in 
systematic  treatises.  But,  as  I  shall  in  a  sul)sequent  lecture 
(lL#ecture  XXX.)  endeavour  to  show,  neither  laws  originating' 
in  customs,  nor  laws  originating  in  the  private  opinions  of 
jurisconsults  or  institutional  writers,  are  (properly  speak- 
ing) distinct  species  of  law  in  respect  of  their  sources. 

Another  species  of  laws  not  made  bv  the  supreme  legis- 
lature are  laws  (if  such  they  can  be  called )  which  are  esta- 
blished by  private  pt^rsons,  and  to  which  the  supreme  le;ris- 
lature  lends  its  sanction.  For  example,  \W  my  will  I  may 
impose  certain  conditions  uiKin  devisees  or  legatees.  As  a 
fatner  or  guardian,  I  may  prescribe  to  my  child  or  ward 
certain  conduct,  which  tile  Courts  of  Justice  will  compel 
him  to  follow. 

I  mention  this  because  such  commands  are  styled  by 
some  modem  writi»rs  autonomicf-yesetzt^  which  is  «»quivalent 
to  law$  made  autonomically,  or  by  private  authority,  lliis, 
however,  is  incorrect,  because  a  private  jwrson  cannot  lie 
the  author  of  law :  though  he  may  lx»  a  party  to  a  trans^ic- 
tion,  whereby,  in  virtue  of  a  general  law  made  by  the  legis- 
lator, he  givee  certain  ritfhts  and  creates  certain  vAAv^A\!\o\i%. 
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LEOTUBE  XXIX. 

Law;  Written  nnil  Unirritten — Slatute  ami  Judiciary. 

Fast  n.  Tve  diatinction  bcLvreen  written  and   unnrittea  lawi  in 

■ 1 ■  the  jundieal  meaning  of  the  tenuB,  is  iilao  denoted  in  tbi 

wKtirnuid  nritiDtre   of  the  same   Civilians,  hj  the   oppoBed  cjiilliala 

iw'tfan  proiiiidfffd  aud  vnproiaaiged.     Law  uiade  by  the  supreiiis 

^ETiiSle  lepislaturo  ih   called  ju-omul^ed  law,   end   l*w   emanating 

diHinciiun  immediately  ironx  a   stibordiaate  somfo   ia  call^    unpro- 

"""^rJd  BipUio  this  term  it  must  be  recalled  to  mind  ihit 

■nduripm-      a  law  cannot  be  bindici)i — the  sanction  cannot  iict  on  the 

DDiiL-d.  desires  go  aa  to  be  a  SAHction  properly  bo  called — mdesc  Ihe 

law  be  made  known  to  tii(>  persons  vbom  it  concernatooW 

it.    And  in  evaty  syeteai  of  positive  law,  a  law  ie  pretHmatfy 

or  in  fact  known  to  the  partiea  who  &rv  bo\iad  bv  it.  ' 

The  phrase  ^ promatgarr   ]•_'■  i   '        .'■.■.:V\     :i '.'Mnt,   to 
submit  a  proposed  law  to  the  im  iiiire.  in 

order  that  they  niipht  know  il  .-•.•Ui  the 

expediency  of  pSBsiug  it.  This  meamn^  tbs  phr&ai!  retAined 
in  the  langua^fe  of  the  Roman  juriiipmdunce  during  the 
Commonwealth.  Under  the  Emperors,  however,  the  Srase 
acquired  its  present  sense,  namely,  to  publish  a  law  for  the 
infomiadon  of  the  Bubjecls  who  are  bound  by  it.  Now,  sup- 
posinfr  there  ia  only  one  person,  or  a  few  persona,  bound  to 
obey  the  law  {e.g.  euppositi);  the  law  to  be  a  judicial  deci- 
sion), it  may  in  one  sense  be  said  to  be  published,  that  is  to 
'  'a  made  known  auffieiently  to  answer  the  purpose  for 


which  proniid^ti 
mvlgare  Uyem  in  I 
plied  that  the  law 
considerable  and  " 
seenis  to  be  what 


this  i 


But   the  phrase  pro- 

secondaiy  meaning  probably  im- 

made  known   generally,   or   to  k 

-    -part  of  the  people.    And  this 

'proniulffed '  in  the  distinctioD 


Now  the  lenns  promult/ed  and  unpromiiigfd,  aa  thus 
applied,  are  not  less  misexpressive  than  irritten  and  un- 
written (seniii  juridico). 

For,  Jim/,  laws  established  immediately  by  BOTeteign 
authors  are  not  necessarily  promxdged. 

It  is  true  that,  according  to  the  practice  which  obtuned 
under  the  Roman  Emperors,  thwr  general  or  edictal  Consti- 
tutions were  not  binding  until  they  were  published  for  the 
information  of  the  people  f^nemlly.  And,  hence,  it  pro- 
bably haa  happened,  that  modem  Civilians  have  applied  the 
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term  'promulged*  to  laws  proceeding  immediately  from 
aoyereign  authors. 

But  the  rescripts  of  the  Emperors,  with  others  of  their  '  '  ' 
apecial  constitutions,  were  exclusively  addressed  (for  the 
most  part)  to  the  particular  or  determinate  persons  whom 
they  specifically  regarded.  And  yet,  through  these  special 
constitutions,  Law  was  established,  immeaiately  by  those 
sovereign  princes,  in  their  judicial  (or  legislative)  capacity. 

And  in  this  countrv,  a  Bill  which  has  passed  the  two 
Houses,  is  a  statute,  or  becomes  obligaton/y  from  the  moment 
at  which  it  receives  the  Koyal  Assent.  No  promulgation 
is  requisite ;  *  Because '  (as  Blackstone  remarks)  ^  every  man 
in  England  w,  in  judgment  of  Law y  party  to  the  making  of  an 
Act  of  Parliament,  being  present  thereat  by  his  represento" 
tives,*  It  is  true,  that  Acts  of  Parliament  are  printed,  and 
may  be  had  by  those  who  choose  to  buy  them ;  but  this  is 
not  promulgation ;  for,  before  an  Act  is  printed,  and  whether 
it  ia  print^  or  not,  it  is  a  statute,  and  is  legally  binding. 
There  is  a  preesumptio  juris  et  dejure  that  it  is  Known  to  the 
subjects.  The  reason  given  by  Blackstone  for  the  presump- 
tion is  highly  satisfactory,  inasmuch  as  in  his  time  not  one 
person  out  of  ten  in  England  had  any  representatives  what- 
ever. 

And,  secondly f  as  Law  made  immediately  by  a  sovereign 
author  is  not  necessarily  published  generally,  so  Law  may 
be  generally  published  though  it  emanates  from  a  subordi- 
nate source.  Such,  for  example,  was  the  case  with  the  Law 
or  Equity  of  the  Praetors;  whose  Edicts  were  published 
carefully  and  conspicuously,  in  order  that  all  whose  interests 
they  might  touch  might  Imow  their  pronsions  and  regulate 
their  conduct  accordingly. 

The  distinction  between   written  and   unwritten  law,   wrtit«i  and 
taking  the  terms  in  their  grammatical  meaning,  is  built  not   SSTiei*? 
upon  a  difference  in  the  source  of  lawp,  but  on  a  difference  in   vrammiMtieo, 
the  mode  in  which  they  originate.  xVccording  to  the  distinc-   from  the  aip- 
tion  in  the  grammatical  sense  of  the  temis,  any  law  (whether   JJSSJJji 
it  be  statute  or  judiciary,  or  whether  it  emanate  from  a  sove-  r«<«>. 
reign  or  a  subordinate  source)  is  icriften  law,  or  (jus  quod 
scripto  renit)  if  it  be  written,  at  the  time  of  its  origin,  by 
the  authority  of  its  immediate  maker.     If  it  be  not  so  MVTit- 
ten,  it  is  unicntten  law,  or  jus  quwl  sine  srn))to  venif. 

That  this  was  the  onli/  distinction  U'tween  written  and 
unwritten  law  recognized  by  the  Roman  lawj'ers,  appears  in 
this  way: — The  pnetorian  edicts  and  the  resporisa  pruden- 
tium  (as  well  as  Zej*,  Plchiscita,  Senatus-consulfay  and  Prin- 
cipum  Placita)  are  entitled  by  Justinian,  yiM«crf/>/Mm  (Inrt.  I. 
2.  8).  But  the  Projtorian  edicts  are  clearly  unwritten  law 
in  tae  juridical  senst'  of  the  term ;  and  the  responsa  pruden- 
tium,  assuming  that  those  private  jurisconsults  were  properly 
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Part  II.     autltors  of  lnw,  aic  nMesaarilj  wiwriften   Inw,  ia  llw  jnii- 
■ dical  meaniii^f  of  the  expression.     It  iIom  not  apjxvir  th*! 


Oiistomnrv  I.inr  is,  Bcrorfinjr  1 
tn-iptwiH.     (lust.  I.  2.  a)     And  it  is 

si>iise  i  for,  aasmuiug'  tliut  custoninry  law  olttaios  as  peatia 
Inw  by  virtue  of  tliu  cOTwmiiui  uleiilium,  it  ualunJl;  uri^ 

Law  origioBtin^r  in  the  vmnfori,  oi 
trihunols  through  judii^iul  dceiatoiu,  ie 
tiaisD  to  either  clcu«. 

But  it  mnj  heloDK  to  n'f^rr  clafS  (tnliin^  the  cf poad 
tenuB  in  their  grmnmalical  sense).  If  iho  di^iirini]*  of  tb* 
tribuuals  were  coiuiiutted  to  writin^r  V  tnMori'ff  Cat  Uni 
mnnner  proposed  by  Lord  Hncon,  ur  as  was  iiiijwrfM'Uv  doii» 
in  the  old  Year  IJooks).*  Inw  eiitnUisIiad  by  aueh  deMnoiW 
would  be  written  Inw.  If  they  bto  uM  ContmllW  to  wric- 
io^  (or  are  committed  to  writinfr  by  jit^vttte  nnd  ua:tulfacirisad 
reportflrs)  the  law  eGtablished  hy  ih'-ni  i°  iinnrii'-->T. 

This  sense  of. /u)i»inV"""i"''   '  "'I'fh 

I  liaiB  railed  their  pram  mat  icnl  ?r  .     .  rj]  the 

raeaninfT  of  those  phrases  iu  the  olil  Fn-nofi  law:  Payide 
droit  icril  nnd  Pays  de.  cauhime:  I'-'ijt  dr  ilruii  icrit  meant 
those  parts  of  France  where  the  Itoiiian  law  prevailpd.  It 
WHS  written  law  in  the  literal  or  praioniatical  sense,  hut 
not  in  the  other  sense.  It  was  " 
by  the  supreme  lepishitor :  for  ■ 
eoFictnient,  but  by  his  tacit  cons 
in  those  countries  before  they  w 
But  It  was  written  law  in  tlie  si 

pTflmmatical  sense,  for  it  alte.idy  existed  iu  writing-  when  it 
was  adopted  by  the  French  Courts.t 

Tbe  dislinclion  betwf^n  wiilten  and  uowr-llen  law  (u 
draivn  by  luodem  t'ivilians)  li.iH  been  adopted  by  Sir  Mat- 
thew IIhJc  in  his  History  of  the  Couiiuon  IJiw,  and  imported 


>t  law  inade  and  publifthM 

it  obtained  not  by  his  direct 

lent,  haviniT  been  established 

ere  conquered  by  the  Ftanbk 

which  I  have  called  tbe 


^ninlly  cnniildvntlandcoiiimitlfd  to  wrilinn 
tr/art  being  published  ;  an  odniirablc  mrllioJ  coiliidcring  the  oaiw- 
Itaitlulirt  ctianictcr«ltachiu({  tojuJtiuenw  byaa  uppdlate  iribuaid 
of  the  last  resort .—R.  C. 

t  Lbh  bo  adopted  hi4  iioen  cnllcil  jui  rtcrptum  ;  and  hu  mmt- 

(t«M  been  supposiMl  lo  obinin  independently  of  joTereijjn  aathoriir. 

I  Foreii:!!  noKitive  Liw. 

It  maj-  Iw  fajihioned  on-J 

The  term  'jus  rceeptun 
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V7  Sir  William  Blackstone  into  his  Commentaries.   By  these       Lkct. 
writers  on  Engfish  Law,  the  terms  *  written  law  *  and  *  wn-      XXIX. 
written  law '  are  apparently  taken  in  their  Juridical  mean-   '        " 
ingB.  They  both  of  them  restrict  the  expression  Ict/es  9cripta, 
or  the  written  laws  of  this  kingdom,  to  '  statutes,  acts,  or 
edicts,  made  by  the  King's  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  Parliament  assembled.'    General  and  particular 
customs,  together  with  laws  established  by  the  practice  or 
usage  of  Courts,  they  refer  to  the  leffes  nan  scripta,  or  un- 
written law. 

It  must,  however,  be  remarked,  that  thev  seem  to  con-  Their  conf n- 
found  the  distinction  sentujuridico  and  the  distinction  sensu  iw" momm! 
arammatico ;  and,  by  conseauence,  to  arrive  at  a  division  of 
JAW  which  is  incomplete  ana  perplexed. 

Speaking  of  the  unwritten  Law,  Blackstone  says,  'I  style 
these  parts  of  our  Law  leges  non  scripta,  because  their  ori- 
ginal institution  and  authority  are  not  set  dotcn  in  writing, 
as  Acts  of  Parliament  are,  but  they  receive  their  bindine 
power,  and  the  force  of  laws,  by  long  and  immemorial 
usage,  and  by  their  universal  reception  throughout  the 
kingdom.' 

Now  (according  to  this)  the  di>'i6ion  of  Blackstone  and 
Ilale  stands  thus. 

Acts  of  the  supreme  legislature  are  leges  scrijjta. 

But  any  law  (not  created  immediately  by  the  supreme 
Legislature)  is  non  scriptum :  Provided,  that  is,  that  its  ori- 
ginal institution  be  not  set  down  in  writing. 

Now  (according  to  this  dinsion  in  \i-hich  the  two  dis- 
tinctions are  manifestly  confounded)  what  becomes  of  laws 
made  immediately  by  subordinate  legislatures  P 

And  what  would  be  the  class  of  the  law  mnde  by 
judicial  decisions  of  subordinate  judges  authoritatively 
recorded? 

It  may  be  here  observed  that  the  terms  themselves, 
written  and  unwritten  law,  are  foreign  to  the  language  of 
English  law,  though  found  in  Bracton  (who  e\'idently  bor- 
rowed them  from  the  Roman  lawyers),  and  in  Hale  and 
BUckstone  subsequently.  The  terms  proper  to  the  English 
law  are  not  written  and  unwritten  law,  but  statute  law  and 
common  law :  a  classification  which  seems  to  exclude  the 
laws  made  in  the  direct  or  legislative  mode  by  subordinate 
legislation.* 

*  The  following  pama^  in  Glanvillc's  Preface  is  worth  citing; 
here,  both  for  his  use  of  the  term  $criptMm  as  applied  to  law,  and 
•Uo  for  the  light  which  it  throws  upon  the  early  growth  of  thecom- 
roon  law  of  kngland.  He  says  :  *  I^ges  namqoe  Anglicana^,  licet 
non  tcriptas,  leges  appellari  non  videtur  absardum  (cum  hoc  imum 
lex  sit,  quod  principi  placet,  et  legis  habet  vigorcm),  eas  scilicet, 
«|aas  super  dubtis  in  oonsilio  definieodis,  procerum  qutdem  cooftUx^ 

If 
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It  haa  Wd  Bbown  in  Uie  precodio^  Lei-turv  tl)>t  tfae  dn- 
tiuctioD  betn'<.>ea  Inw  vritlai  snd  niiu'Wr/rn  [ii  tlie  ^nm- 
niutical  meiuiiiig  was  one  to  whicii  tho  Itaman  wrilon  ""ha 
fii^ealed  it,  altocUed  little  imporUiici;.  And  it  clou);  ii 
uniiuportaut. 

Jtut  there  ie  another  distinct  on  Itctween  laws,  d«peDiIu^ 
not  on  the'u  eourcee,  but  on  the  modes  in  wlttch  tbn 
originate,  and  whicli  is  verr  imporliiDt.  Tbts  is  tlie  di»- 
r  tinction  betw(ien  law  made  obligiitig  \d  the  way  of  judlcul 
decudon,  and  that  miule  dii-fdty  in  the  way  of  UgialatiiML 
When  a  law  or  nde  ia  establishod  directly,  the  pnxp«r  pur- 
pose of  its  iuimediute  author  or  authors  is  tile  eatehUKlmittit 
of  a  lim  or  ruli;.  When  tlie  kw  or  rule  is  introdDced 
obliquely,  tlie  proper  purpoee  uf  ite  immediate  author  ur 
Butbora  is  the  decision  of  a  spetdlic  cose  or  of  a  ipunAe 
point  or  question.  Generally  the  new  rule  disffuiaed  under 
tho  prorb  of  an  old  one,  is  applied  an  law  to  decidfe  the 
epeciBc  case,  and,  that  case  passing  into  Aprf^aU,  the 
lulo  ia  applied  to  Buhsequent  casee. 

Now,  whether  e«tabU»hed  dlrectl;  or  ohliqnetv,  a  law  or 
rule  inay  euianate  either  from  the  foiertipii  or  irom  an  in- 
ferior ur  pubiirJ initio  r^oiircu.  Tln'  juilicittl  powi>r,  like  all 
other  power,  resides  in  the  sovereign,  although  in  most  of 
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bocrows  part  or  thUpassace,  but,  misaiog  tfa«  fine  atmj 
of  the  reference  ID  the  doctrine  of  the  Hginan  Uwrera  and  (ha  el»- 
gance  of  the  argument  &  fortiori,  has  reduced  it  to  what  ooi  aatlur 
might  well  call 'jargon.'  Btactun  tays:  'S*d  absurdnm  non  arit 
leges  Anfiliciinas  (licet  non  seriptas)  leges  sppellare.  cum  kgia 
vigorem  habeal.  quicquid  de  coneilia  et  de  consensu  ma^atom,  tt 
reipublicieeomniunisponsione.aulhorilale  regis  lii-eprinoipis  pnoe- 
denle,  justifueril  definilum  et  approbatuni,' 

By  GlaoTilie  fultoiring  the  Roman  Inn-ven,  tcriptum  tt  applied 
tajHi  ia  understood  in  in  Uteral  srnse,  llis  aigument  i*  Ifimder 
tlie  Roman  syileni  the  pleasure  of  the  I'rinceps  was  law,  much  more 
rationally  luav  we  call  that  law  wliich,  ilmugh  unwritten,  ia  known 
to  have  been  the  sentence  of  the  Great  Council,  wiih  the  authority 
of  the  King  to  boot,  given  after  solemn  deliberation  upon  doabtfnl 

Uic  laws  thus  lloaling  ia  tho  cognjsHnce  and  memory  of  tboat  con- 
versant with  the  practice  of  the  Curia  ia  the  tasli  humbly  under- 
Idken  by  tlwt  ipreal  hiwyer. — K.  C. 
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tlie  ffoyemments  of  modern  Europe  it  is  committed  by  the       Lrct. 
aoY^ign  to  subject  or  subordinate  tribunals.  XXIX. 

At  an  earlier  period,  however,  the  person  or  body  of  '  •  " ' 
persons  composing  the  supreme  legislature  was  also  ike 
judge  in  the  last  resort,  or  even  in  tne  first  instance.  The 
popuius  of  Rome,  which  was  the  supreme  le&rislative  body, 
vns  also  the  judge  in  capital  cases.  The  Mickle-mote  or 
Wittenagemote  of  the  Anglo-Saxons  was  both  the  Legisla- 
ture and  a  Court  of  Justice.  Even  after  the  Norman  Con- 
quest, the  Aula  Regis  was  a  Court  of  Justice  as  well  as  the 
Supreme  Legislature,  and  it  is  from  the  Aula  Regis  that  our 
House  of  Lords,  although  only  a  branch  of  the  Supreme 
Legislature,  derives  the  judicial  power  which  it  still  exercises. 
From  the  time  when  our  Parhameilt  acquired  its  present 
form  of  King,  Lords,  and  Commons'  House,  the  judicial 
power  aerims  to  have  been  more  completely  detached  from 
the  legislative  in  our  own  country  thim  in  any  other. 

As  no  short  names  are  afforded  by  established  language, 
I  shall  indicate  the  distinction  in  question  by  periphrasis  or 
circumlocution. 

For  example :  Law  belonging  to  one  of  the  kinds  in 
question,  I  suall  style,  '  Law  established  directly ; '  or 
*  Law  established  in  the  legislative  manner.*  That  is  to  say, 
established  immediately  by  the  sovereign,  or  bv  any  subor- 
dinate author,  as  properly  exercising  legislative^  and  not 
jwlicial  functions.  Or,  to  use  the  expre»ssion  of  Thibiiut,  in 
nis  admirable  work  on  legislation,  as  gesetzgchend^  and  not 
ab  richtend. 

Laws  belonging  to  tlie  opposite  kind,  I  sliall  style,  *  Iaw 
introduced  and  obtaining  obliquely ;  *  or  '  Law  established 
ia  the  way  of  judicial  legislation: '  That  is  to  say,  intro- 
duced immediatelv  by  the  sovereign,  or  by  any  subordinate 
author,  as  properly  exercising  jiidiciol^  and  not  legislative 
functions.     (.Vs  richtend^  and  not  as  gesctzgebend.) 

Law  of  this  latter  kind  (or  rather,  perhaps,  a  certain  sort 
of  it)  has  been  stvled  by  l^enihAm  ^ Judge^made  law:' — 
a  term  pithv  and  tomcly,  but  which  I  am  constrained  to 
reject,  1st,  oecause  it  luivours  of  the  disrespect  entertained 
by  Bentham  to  this  mode  of  legislation,  in  which  I  do  not 
concur;  2ndly,  because  it  tends  to  confound  the  sources 
from  which  law  immediately  proceeds,  with  the  modes  in 
which  it  originates. 


VI 
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XXX.  Evert  Positive  Law,  obtainiiiK-  in  any  communitT,  b  % 

'        '        '    creature  of  the  Soverei^zn  or  Stale :  linvin);  bc*D  Mtabluilied 

fUXSlwii-   immMit^y  by  the  nionorrA  or  lu/irevit  iiody,  tia  exervwine 

Jts  i*w.         legislative  or  judiciftl  fimclioiu :  or  luivisg  Wu  osUibliahea 

immediately  bj'  a  luhjeri  individual  or  bodv,  B£  exercieiox 

rig-hts  or  powers  of   direot  or  judicial  lepislation,  wbi^ 

tbe  monarch  or  eupreme   body  had   eitpreaaly   or   latdtly 

conferred. 

But  it  is  BiippoBed  by  a  multitude  of  writers  on  ^ 
and  pnrticulw  jurisfinidVncB,  thnt  there  aw  positive  Una 
which  t^.iiat  m  potiiive  laa-t,  independently  of  a  sovareipii  .1 
authority.  J 

Tbe   kinds   of  positive  Inw  to  wluch  this  independent  1 
existence  is  most  (Vequently  attributed,  are  tbcse: —  ^ 

1.  Oustoinary  law:  or,  the  positive  law  which  i»  made 
by  its  iimucdinte  aulhors  on  cualoma  or  iiiocps  : — 

2.  The  positive  law  which  is  made  by  its  immediate 
autborc  on  o]iiaion$  and  practices  of  private  lawj-ers; — 

3.  The  law,  which,  an  fomiio^  a  part  (or  as  deemed  to 
form  ft  part)  of  every  system  or  body  of  positive  law,  is 
styled  oatiiml  or  universal. 

To  show  the  falsity  of  the  Euppoaition  in  question, 
llil-oii(fli  ft  brief  examination  of  the  natures  of  these  three 
kinds  of  law,  is  the  main  object  of  the  present  Lecture. 

!ii>inii«rj  Tlie  laws  or  rules  stvled  cutlomanj  may  be  divided  int> 

nT'.u",'Iind     two  clashes: — Those  wfiich  are  enforced  by  the  tribunals, 

"^j'*  wilhout  proof  of  their  e.viatcnce ;  and  those  which  must  be 

proved,  Ixil'orc  the  tribunals  wi!!  enforce  them. 

I^ws  or  rules  of  the  former  class,  are  styled  noforiove. 
Or  it  is  said  lliat  the  tribunals  takejinficini  notice  of  them. 
TlioBO  of  tlie  latter  Am%  require  proof,  like  any  other  fact 
oa  which  the  decision  in  tlie  particular  case  depends. 

This  division  docs  not  coincide  with  ft  division  some- 
times niadeof  laws  into  r/cnnW  and /mrticu/nr ;  yra*ni/ lawa 
le'.nn;  those  which  prevail  throu^rhout  the  counti7,p(i»YicWar 
laws  prcvnilinft  only  in  portions  of  tbe  territory.  Gmrral 
naltiiiinni  laws  are  doubtless  of  the  class  of  those  which  are 
iio-'orioiis ;  but  of  particular  ciistomarv  laws,  some  are  also 
n.)t<>rious  (e-t!-,  the  custom  of  pavelkind),  although  many  an 
of  the  class  (if  ili.ise  wliich  n;ed  proof,  like  any  other  fact. 
iTii  inii  It  is  rcmarkible  thnt  the  Civil  and  Canon  Laws  (as  ob- 

V^°Z^h<V'    taining-  in   En);hnd)  nre  rajked  \y  Blftckstone  and  Haln 
micdiir        ytitii imrliciUar  Ciistomarj-  laaa. 
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The  trutli  is,  they  are  what  would  he  styled  hy  the 
Roman  Jurists  ^  singular :  *  that  is  to  say,  not  singular,  as 
appl^ring  exclusively  to  peculiar  suhjects,  or  as  ohtaining  in 
districts  or  places,  but  as  not  harmonising  or  heing  homo- 
geneous witn  the  great  hulk  of  the  system. 

This  want  of  harmony  or  consistency  with  the  groat  hulk 
of  the  system,  the  Roman  Lawyers  denote  hy  a  very  odd 
expression :  *  inelegantia  jun's,'  •  Now  the  Canon  and 
Civil  Laws  (as  they  ohtain  in  England)  may  he  singular  or 
inelegant^  hut  they  are  not  less  portions  of  the  general  law 
of  the  land  than  Common  Law  or  Equity. 

I  shall  advert  for  the  present  to  general  customary  laws, 
and  to  those  particular  customary  laws  which  tribunals  will 
enforce  without  proof  of  their  existence.  Those  pniiicndar 
customary  laws  of  which  the  tribunals  are  not  judicially 
informed,  I  shall  consider  afterwards.  For  to  them,  many 
of  the  remarks  immediately  following  will  not  apply. 

Independently  of  the  position  or  ostahlishment  which  it 
may  receive  from  the  sovereign,  the  rule  which  a  Custom 
implied  is  merely  a  rule  of  positive  (or  actual)  morality,  and 
derives  its  obligatory  force  from  the  sentiments  called  public 
opinion. 

Now  a  merelv  moral,  or  merelv  customarv  rule,  n)av  take 
the  quality  of  a  legal  rule  (or  law)  in  two  ways:— it  may 
be  adopted  by  a  sovereign  or  subordinate  legislature,  and 
turned  mto  a  law  in  the  direct  mode ;  or  it  may  be  taken  as 
the  ground  of  a  judicial  decision,  which  after>var(is  obtains 
as  a  precedent ;  and  in  thia  case  it  is  converted  into  a  law 
after  the  judicial  fashion. 

On  the  first  of  these  suppositions,  the  legal  t\\\c,  which 
is  derived  from  the  customar}-,  is  Statute  l^w  :  and  although 
faaliioned  by  its  immediate  author,  on  a  pre-existing  custom, 
no  one  doubts  that  it  derives  its  force  as  law  from  the  legis- 
lative authority. 

On  the  second  of  these  suppositions,  the  legal  rule  which 
is  derived  from  the  customary,  is  a  rule  of  judicianj  law. 
Hut  though,  as  a  rule  of  judiciar}*  biw,  it  is  not  less  positive 
law  than  it  would  be  if  it  were  a  statute,  it  often  is  deemed 
1.1W  emanating  from  custom,  or  jus  moribus  constitutum. 
For  the  judicial  legislator  naturally  abstains  from  the  show 
of  legislation,  and  therefore,  while  really  fashioning  a  new 
positive  law  on  an  old  moral  rule,  he  ajtpareiUly  applies  an 
old  law.  And  the  cause  of  the  moral  rule  (namely  custom) 
18  not  unfrequently,  by  a  confusion  of  thought,  supposed  to 
be  the  source  of  the  positive  law  established  in  accordance 
with  it. 

*  *  S«d  postea  divus  Uidrianiu  inlquitate  rei  ct  inelegaotii  jorif 
motua.  restituit/  etc. 

*  Sed  et  in  hac  sp«cie  divas  Vespasianiui  inolc|;anti&  juris  motus, 
rettitait  jorii  gvntium  regulam,'  etc.— Craii  Comm.  I.  S4,85« 
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Part  II.  On  either  eiippoaition,  the  souks  tit  f on*  of  tbe  \aA 

— • ■    rule,  is  not  coMmmti  vtimtiam,  but  tho  Ineieklnr  or  joil(» 

as  the  cAse  may  W.      But  when  cluthud  nith   tba  tuinl 

unction  in  the  Judicial  mode,  tha  law  oonimonlv  i*  m/U 

cii»toniiUT  law. 

oiRirMiun  That  a  fiutom  becomes  law,  onlj  when  eniinrcd  1^  tba 

ilie."!'-""''   political  sanction,  was  clearly  petcrived  by  Cicoro,  nnd  staled 

is.*r.i.  liy  hiui  with  nipi*  of  precision  iJum  is  comiDOiily  unit  wilt 

in  hie  writincrB.     If  we  reject  tlie  talk  about  (•"fKrw,  ud 

ullow  for  Lis  hnbit  or  trick  of  sacriticin^  pH>ci*toii  lutnti^uiaji 

we  shall  End,  in  the  following' pMiMgt!,  a  comet  Btot«ni««I  of 

thooii^n  of  miBlonmrv  law.    '  JuetitiK  itiltluni  eat  atutmi 

profectum.     Deinde  quiDdam  tn  comuefvifmnn  ex  uliliutl* 

rntiooe  T^nenuit.     Postea  res,  et  a  natitri  profectas,  v\  a 

consuetudine  probatAs,  Irffiim  taettu  ot  reti^no  sanxil.* 

I.aw   styled   ciatonuuy  then    ia    merely  judiciftij  Uw 
founded  on  cuatoni,  and  cava  its  existence  as  Ikw,  like  vtvry 
other  law,  to  tho  sanction  of  sovereign  authority. 
"/m^'k*''  ^* ''  '*  "^"""""'y  supposed  by  writers  on  jiirisprudsw*> 

•lone.  •II-.,  (Roman.  Knglish,  Oemuu],  and  others')  that  lair  ahuped 
miry' Law.""  upon  cuBtoma  obtains  B8  positwe  law,  independently  of  the 
siiuelioE  ndjeclud  to  the  ciiflouis  liy  tlie  Suite.  It  is  sup- 
posed for  evnniplo  by  Hale  and  IJ&ckstone  (and  hy  other 
wrilers  on  Ivuiclish  jiu-isprudenco)  tlidt  all  the  judiciAty  Uw 
ndininislered  by  the  Common  l.nw  Courts  (excepting  the 
judiciary  law  which  they  have  made  upon  statutes)  is  m*- 
tomnry  Ian ;  and  that  Mnce  this  ciistoinaiy  Uw  exists  u 
poMlive  bw  by  force  of  itnmeinoriAl  usu^^  the  decipjons  of 
those  Courts  have  not  et«ated,  but  have  merely  erpounded 
or  declnivd  it. 

The  foUowinR  are  a  few  specimens  of  the  numeroni 
.ibsunlities  and  inconsistencies  with  which  this  hypothesis 
is  pn'L'niint. 

All  the  customs  inuneniorially  current  in  the  nation  are 
nut  Ivi.'nllv  bindinp.  Hut  all  thc!^-  custoiua  tcouM  he  legally 
biiuliii;;'.  tf  the  positive  laws,  which  have  been  made  upon 
some  of  them,  ubleiued  as  positive  laws  hy  force  of  imiii«- 
morial  ussjfe. 

Positive  h\v  ninde  upon  custom  is  often  abolished  fay 
riirliniuent  or  by  judicial  decisions.  Indeed  the  writers  in 
([ue^tion  admit  tlMt  the  confiaaanee  of  the  rule  as  law  di-.- 
]<-nds  OD  the  sovernfrn  pleasure.  Hut  suppo.ting  it  existed 
iij*  [Kwitive  law  by  virtue  of  the  fimsmtiu  utnUium,  it  could 
not  he  abolished,  oonromiably  to  that  supposition,  without 
the  consent  and  authority  of  these  its  iumfntiary  founders. 

.\ccordinp'  to  the  hvpotbeeis  in  question,  customaiylaws 
are  not  positive  laws  until  their  existence  a)  tiieA  is  dedarfd 
to  ibu  people  by  decisions  of  the  Common  Iiaw  Courts. 
Itut  if  tlipv  cxiiited  as  positivi'  laws,  bfrmme  the  people  had 
observed  iheiii  as  luerely  customary  rules,  siirh  decisioiis 
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would  not  be  necessary  preliminaries  to  their  existence  in 
the  former  character.  In  truth,  there  is  much  of  the  judi- 
ciary hiw,  administered  by  the  Conmion  Law  Courts,  which 
has  not  been  formed  upon  immemorial  custom,  or  upon  any 
custom:  much  of  it  (such  for  instance  as  mercantile  law 
relating  to  bills  of  exchange)  having  been  made  in  recent 
times,  on  customs  of  recent  origin ;  and  much  of  it  having 
been  derived  by  its  authors,  the  Judges,  from  their  own 
conceptions  of  public  policy  or  expediency. 

Finally  the  nypothesis  seems  to  be  restricted  to  the  rules 
of  judiciary  law  which  are  administered  by  the  Common 
Law  Courts ;  though  if  all  the  judiciary  law  administered 
by  them  most  be  deemed  customary  law,  the  hypothesis 
ought  to  be  extended  to  all  the  judiciary  law  administered 
by  the  other  tribunals. 

The  conceit  that  customary  law  obtains  as  positive  law 
by  yirtue  of  the  consensus  tUentium^  was  suggested  to  its 
numerous  modem  partisans  by  certain  passages  in  Justinian  s 
Pandects,  particularly  the  following  passage  of  Julian : — 

*  Inveterata  consuetude  pro  lege  non  immerito  custoditur : 
Et  hoc  est  jus,  quod  dicitur  monhus  constitutum.  Nam  quum 
ipsas  leges  nulla  alia  ex  cauB^  nos  teneant,  quam  quod  ju- 
dicio  populi  receptee  sunt,  merito  et  ea,  quie  smo  ullo  scripto 
populus  probavit,  tenebunt  omnes.  Nam  quid  interest,  po- 
pulus  suffragio  voluntatem  suam  declaret,  an  rebus  ipsis  et 
factisr^ 

Without  pausing  to  analyze  the  passagip,  I  shall  briefly 
remark  on  a  few  of  the  errors  witn  which  it  overflows. 
First,  it  confounds  an  act  of  the  people  in  its  collective  and 
sovereiffn  capacity  with  the  acts  of  its  members  considered 
severally,  and  as  subjects  of  the  sovereign  whole. 

Secondly:  The  position  maintained  in  the  passage  is 
this: — That  a  customary  rule  which  the  people  actually 
observes,  is  equivalent  to  a  law  whicli  the  people  establishes 
formally ;  since  the  people  (tvhich  is  the  sovereign)  is  tlie 
immediate  author  of  earn. 

Now,  admitting  that  the  position  will  hold,  where  the 
people  is  the  sovereign^  how  can  the  positicm  possibly  apply 
where  the  people  is  ruled  by  an  oligarchy,  or  where  it  is 
subject  to  a  monarch  ?  Daring  the  \'irtual  existence  of  the 
Roman  Commonwealth^  the  position  maintained  in  the  pas- 
sage might  have  been  plausible.  But  it  is  strange  that  the 
author  of  the  passage  (who  lived  under  Hadrian  and  the 
Antonines,  aft4»r  the  Koman  World  had  become  virtually  a 
monarchy)  did  not  perceive  its  absurdity.  He  must  have 
known  that  the  laws  fonnally  established  bv  the  virtual 
monarch,  and  customs  observed  spontaneously  by  the  subject 
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Bom&n  commusitT,  (^ould  not  lie  referred  (id  Kaj  «■■ 
whatever)  to  one  nnd  the  same  mutm. 

And  here  1  irould  remark,  bv  ihe  brc,  that  the  jWiift'rf 
meaning  of  the  teniii  '  written  and  unwritten  Imis  '  tnm 
froui  A  mlBConslfTictioa.  by  modem  Civilian?,  of  the  pun^ 
which  1  have  natl  and  examined  ;  although  it  i»  nunilWi 
that  the  term  'jiu  tcriplum'  is  uJ«d  by  the  author  of  Ui* 
pafNure,  in  the  ;n9miuiilicBl  or  literal  neose. 

Bliirkstiinc  borrowA  ihis  paasn^  of  Julian,  enllaliciiis  It* 
ori^nid  absiudily  br  nddinir  ncmseuie  of  bis  own.  '  TUiu,' 
be  nsoiarks,  (aft^  he  bos  citc^l  the  fae:asK,) — '  f^"*  Hi  thM 
reason,  while  lEomeliftdsoniemnniDsof  berfreedoiu.  .Anil, 
indeed,  it  ia  one  of  the  chnmcteiiBtie  marka  of  EngHih 
liberty,  that  our  eommon  law  dependg  upon  custom ;  which 
cnrries  tbis  internal  endenee  of  freedom  along  with  it,  thil 
it  was  probably  introduced  by  the  rolHitan/  cotitent  o!  tb« 

now  ciutoniMV  law  (na  poN tire  Uw)  is  established  b^  tba 
Borereifi^  And,  couBequentiy,  whether  i  t  be  introdaced  (or 
not)  by  the  coauitt  of  the  people,  depends  upon  the  lonu  of 
the  goveranienL  If  the  people  are  toe  sovereiga,  tjt  if  thcr 
thnre  the  povereipnty  with  one  or  a  few,  cu?loniaiy  law 
(like  othtr  law)  is,  of  course,  introduced  by  their  coiuenl 
(ill  the  strict  acceptation  of  the  tt'riu).  But  if  thu  people 
have  no  share  in  the  sovereignty,  they  have  no  part  what- 
ever in  the  introduction  of  po»itivt  taw,  customary  or  other- 
n-ise ;  and  can  only  be  said  to  eantmt  to  its  introduction  in 
the  remote  sense  lliat  they  acquiesce  (whether  by  reason  of 
fe.ir  or  some  other  motive)  in  the  existence  of  the  gxtvemmeut 
which  establishes  the  law. 

And  under  monarchies  or  oligarchies,  aa  well  as  under 
povcmmenis  purely  or  partially  popular,  much  or  most  of 
the  law  which  obtains  in  the  community  is  (commonly)  nit- 
tomary  law.  So  that  customary  law  cannot  be  a  mark  of 
fi-ftdom,  a  lenu  which  menus,  if  it  nieftn  Hnythintr,  that  tlie 
government  of  the  community  is  purely  or  partially  popular. 

Sir  William  lUackstone'ameaningmay  have  been  this:  — 
That  the  tintecrdeiU  evtloou.  which  are  the  groundwork  of 
custouiar}-  law,  are  necesKunlv  ioti-oduced  bv  the  coDSisnt  of 
the  people  :  Or,  in  other  words,  are  necessarily  consonant  t« 
their  interests  or  wishes. 

But  even  this  is  falfe. 

If  the  people  be  enli);btened  and  strong,  custom,  like 
law,  will   conunonty   be   consonant  to  their  interests  and 

If  they  be  iimorant  and  weak,  custom,  aa  well  as  law, 
win  commonly  be  a(rain.°t  them. 

During  the  Middle  Ages,  the  body  of  the  people,  through- 
out Europe,  tvero  in  the  ^rf  or  slavish  condiUon.  And  thia 
slavish  condition  of  the  body  of  the  people  originated  in 
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cudom :  Although  the  imperfect  rights  which  custom  ^ve       Lsor. 
to  their  masters,  together  with  the  imperfect  obligations       XXX. 
which  custom  imposed  on  themselves,  were  afterwards  en-    '       •     ~ ' 
forced  by  Law  of  which  that  custom  was  the  basis.     In 
^-arious  parts  of  Europe,  the  people  have  gradually  escaped 
from  the  servile  condition  through  successive  acts  of  the 
Legislature.     So  that  the  body  of  tlie  people  in  man^  of 
the  European  nations,  have  been  released,  oy  direct  legisUt- 
tumf  from  the  servile  and  abject  thraldom  in  which  they  had 
been  held  by  custonty  and  by  law  framed  upon  custom.     A 
notable  recent  instance  is  the  emancipation  of  the  serfs  in 
Russia. 

In  Rome,  the  absolute  dominion  of  the  paterfamilias 
over  hia  wife  and  descendants,  arose  from  custom  and  con- 
aecjuent  customary  law,  and  was  gradually  abridged  by  direct 
Iwislation :  namely,  by  the  edicts  of  the  Praetors,  tne  laws 
Of  the  People,  and  the  edictal  constitutions  of  the  Emperors. 

Let  us  turn  our  eyes  in  what  direction  we  may,  we  shall 
find  that  there  is  no  connection  between  customary  law,  and 
the  well-being  of  the  many. 

FA  sptem  of  positive  law,  in  the  sen?o  01  tneso  Lectures, 
involves  the  notion  that  every  important  relation  and  trans- 
action of  huninn  life  is  |)er\'adea  by  the  intluence  of  com- 
mands or  rules  resting  on  the  authoritv  of  the  state  as  their 
ultimate  sanction.  This  penadiug  inrfuence  of  positive  law, 
the  ofl'spring  of  Roman  institutions,  is  one  of  the  chief  cha- 
racteristics of  P!uroiiean  civilization.  In  rude  societies  tho 
influence  of  custom  is  all-pervading ;  the  domain  of  positive 
law  being  limited  to  the  capricious  action  of  the  state  puni*»h- 
ing  what  it  deems  crimes.  As  a  society  advances  in  or- 
ganization and  refinement,  positive  law  wrests  from  custom 
some  part  of  its  domain.  The  state  appoints  its  police  and 
tax-gatherers,  and  prescribes  for  the  tenure  of  laua  niles  cal- 
culated to  secure  its  own  revenue.  When  a  scK-iety  has 
attained  the  elements  of  good  government  and  freedom  (in 
the  sense  of  wholesome  restraint)^  then  it  is  commonly  ^een 
that  positive  law  has  supphinteid  and  transmuted  custom 
throughout  the  whole  range  of  human  n^lations.  The  pro- 
cess of  transmutation  is  verj-  striking  in  the  lir>t  contact  be- 
tween British  law  and  native  custom  in  India.  Tlie  process 
is  nearly  complete  in  liengal.  Its  comn:enct>ment  in  Oudh 
was  comparatively  recent ;  in  tho  PuiiJhI)  it  may  be  s^iid  to 
be  in  its  commencement.  It  is  everN-when*  the  same.  (.\)urts 
of  law  which  command  the  whole  machinery'  of  the  British 
Government  and  the  resources  of  the  Empire  for  the  ultimate 
enfoi  cement  of  their  decrees,  have  to  decide  upon  disputes, 
which  formerly  were  abandoned  to  the  rule  of  custom — 
customs  vague  in  their  conception  and  scope,  and  sanctioned 
rather  by  the  indefinite  opinion  or  action  of  society  than  by 

f  9 
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Ftr.Tll.  any  s_v»teiii«ti«  interiBrenee  cm  the  wirt  cjf  ihe  Hate.  Etth 
■  '  the  Hindoo  widnw  now  rinims  and  obUin?  from  tha  bUm 
WDtMtioD  nnd  redress  R^insi  ciMS^ve  fiunilr  appn«ri>ia. 
To  anj  one  wslcliiii^  on  the  sjiot  tb«  proceaa  of  tauisnnu*- 
tion.  it  is  difficult  la  redst  the  iini<re«siOD  that  hert,  al  la«t( 
nutom  it  latt.  For  it  appmrs  to  be  tlie  m/y  law  nhich  tk* 
jiidEemnapplT.  Tb?  trulhis  tluitcnstom  and  Imr  OMbo* 
alilie,  ftfcttuf  il  m  jbtovn  f^nf  tJujtidgn  mill  mouU  AW  n«»w>f 
iair  upon  thr  rjnttiitg  cutiomM.  So  tax  M  ia  conci«Mnt  witfc 
j/fTifrnl  vrlfart  and  tome  reptrd  to  flrgrmlia  fttrit,  cnttoni 
will  (ariTonling  to  tJie  known  principles  of  Itntidi  nls)' 
be  taken  as  tlip  model  on  which  law  is  eetablisb«d  hj  tb»' 
mdirecl  mode  of  judicial  dcdsion. — It,  C] 

^^j"*~  From  Customarv  I*w,  I  pass  lo  poatira  law  'wUch  it 

•ctmiT^  made  by  ila  imiuwliate  author?  on  optnioo?  and  pncHm  of 
pwd^fu^ic  pnTnte  lawyers.  Ijiw  of  this  kind  is  named  \fj  the  Itoniaa 
)r™thTiia-  Lawjers  }'iu  pnidmlSna  rompentHm:  law  constructed  br 
DpiBi^iui  prirale  juri*coiiBults  respeclt^  for  tht-ir  knonleijgii  »jA 
^^'^        judpnenl.  „    ,  ^ 

Ihe  rpninrhB  winch  I  hsv.^  iiy  ;  i  •  .  r'  .  '-".-;■■-:,  ■'  .-ji'- 
/omory,  will  iipplv  (nilli  h  ti\' 

law,  which  is  supposed  lo  enifltinte  from  the  Avcloritas pru- 
dmtiuni,  or  from  t)ie  opinions  of  rrivBte  lawyers  eminent  for 
their  knoirledfre  and  ability.  It  will  clearly  appear  by 
reasoninfr  similar  to  the  above,  that  alihoiiph  ihe  opiniom 
of  private  lawj'ers  are  often,  like  custom,  cmurt  of  law,  by 
iDfluencinp  the  judjie  or  lepislator,  those  private  lawvera 
ate  not  tourert  of  law.  Tho<)c  opinions  derive  tlieir  eftect 
171  law,  not  from  the  j'rivate  lawyers  who  emitted  them,  but 
immediately  from  the  judge  or  leyisUilar  who  interpos«e  his 
authority  to  tbi>m. 

Such,  for  example,  is  the  case  with  those  excerpts  from 
the  wrilinp-s  of  jurist',  of  which  Justinian's  Dipeat  is  alma  t 
exclusively  composed.  As  fominir  parts  of  those  wrilintrs, 
ther  were  nut  Uw  :hut  as  compiled  and  publi.^hed  a?  law  by 
Justinian,  lliev  took  the  quniity  of  law  immediately  pro- 
ceeding from  the  sovereign. 

'  Quicquid  ibi  scriptum,  hoc  nostnim,  et  ex  nostm  rcluu- 
tate  composiliun.' — Such  is  the  Innffuafre  of  Jusrinian  him- 
wlfwhen  fpeahin):'  of  the  e.icerpts  in  tlie  Act  conlirmin(f 
the  cominlntion. 

According  to  an  obscure  stoir  lold  in  the  Dipert,*  the 
tribunals  nere  instructed  (under  Au^slus)  to  lake  the 
Law,  in  doubtful  cases,  from  certain  jurisconsults  who  were 
appointed  by  the  Logislature  to  expound  it.  Now,  if  this 
story  be  true,  thfe  jurisconsults  ('  quihuB  pemiiseum  eiat 
jura  condfre')  f  were,  in  troth,  judges  of  Law.   Theyformed 

^^  •  DigMl,  i.  2, 1.  \  47.  +  Infl.  i.  !,  S  8. 
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an  extraordinary  tribunal  to  which  the  ordinary  judges  were       Lkct. 
bound  to  defer.  XXX 

And,  on  that  supposition,  their  responses  were  judicial 
decisions,  and  not  the  opinions  of  merely  private  juriscon- 
sults. 

The  story,  however,  is  beset  with  inexplicable  difficulties. 

It  is  most  probable,  that  the  responses  and  writings  (A 
jurisconsults  were  never  sources  of  Law :  although  they  ac- 
quired the  influence  which  the  opinions  of  the  instructed 
and  expert  will  naturally  obtain. 

The  jua  aprudentibuB  compositum  (though  not  marked, 
with  us,  by  a  aistinct  name)  is  not  a  stranger  to  our  own  law. 

For  example  j  much  of  the  law  in  Lord  Coke's  writ- 
ings, consists  (in  the  language  of  Ilale)  '  of  illations  made 
by  the  writer  upon  existing  law : '  much  of  it,  of  positions 
and  conclusions  founded  upon  the  writer's  notions  of  general 
Utility.  For  (as  he  says  nimself  over  and  over  again)  '  ar- 
gumerUum  ah  inconvenienti  plurimum  valet  in  lege.'  And, 
undoubtedly,  many  of  these  illations  and  conclusions  of  this 
most  ilhistnous  01  our  prudentes,  have  served  as  the  basis 
of  judicial  decisions,  and  have  thus  been  incorporated  with 
English  judiciarv  Law. 

The  only  diderence  (in  this  respect)  between  our  own 
and  the  Roman  Law,  lies  in  the  ditlerent  turns  given  to  the 
expression. 

With  the  Romans,  judiciar}^  law,  bottomed  in  such  illa- 
tions and  conclusions,  would  at  once  be  referred  to  its  re- 
mote cause.  It  would  be  styled^u*  a  prudmtibus  compositum. 

With  us,  the  authority  of  the  pnidentes  is  aflectedly 
sunk ;  and  the  judicial  decisions,  really  framed  upon  their 
opinions,  are  considered  declarations  of  I^w  established  by 
immemorial  custom. 

Again :  Much  of  the  law  of  real  property  is  notoriously 
taken  from  opinions  and  practices,  which  have  grown  up, 
and  are  daily  crowing  up,  amongst  conveyancers.  And,  I 
may  observe,  tW  the  body  of  eminent  conveyancers  for  the 
time  being,  is  a  partial  picture  (in  little)  of  that  body  of 
eminent  jurisconsults  who  (at  anv  given  period)  were  the 
prudentes  in  ancient  Rome.  Neither  tlie  eminent  convey- 
ancers, nor  the  prudentes^  can  be  considered  as  sources  or 
authors  of  Law.  But  the  opinions  of  both,  as  determining 
the  decisions  of  the  tribunals,  may  be  considered  as  causes 
of  that  law,  which  (in  8pite  of  the  puerile  fiction  about  im- 
memorial ussffe)  is  notoriously  introduced  by  judges  acting 
in  their  judicial  capacity. 

When  the  positions  of  a  legal  writer  have  been  frequently 
and  uniformly  adopted,  he  acquires  the  reputation  of  an 
tnUhority,  Tliis  means,  strictly  speaking,  not  that  his  posi- 
tions are  law  as  emanatinafrom  him^  but  that  they  proonbly 
wiU  be  law  if  a  case  should  arise  in  which  they  aro  \u  ^vqX« 
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That  ifl  to  snr,  the  haliitual  deference  of  judgea  to  Vbm 
opinion  of  IIiq  writei  is  such  that  the  Jud^coicDt  of  tha 
Court  on  B  new  point  is  likely  to  be  in  se^a^danl^e  with  bb 
opininu. 


it  to  post]iDnothe  complete  .  .  . 
tion  of  the  laws  styled  natiiml,  va&  the  diadnction  madf 
Iwtn-een  laws  □Htuntl  and  poNtive.  until  after  I  hare  ex- 
plruned  the  jia  gentium  of  the  earlier  Romaa  lawyers,  and 
tlie  distinction  between  jut  gentium  and  civile,  aa  'made  fay 
them  and  bv  the  classical  jurieta. 
'«  Id  the  menntiiuei  I  content  nivself  with  reuiarlin^r  that 
God  or  nature  is  not  a  sourre  of  law  in  the  strict  «eDse; 
that  is,  of  law  establtshed  by  the  sovt!rei)rn  or  state  inune' 
diately.  God,  or  natiiro,  ia  nmked  among  the  sourcea  of 
Iaw,  through  tiie  aaine  (roofusion  of  the  sourcca  of  Un  with 
ila  remoter  causes,  which  I  pointed  out  ill  tnalioK  of  tbe 
law  supposed  to  emanate  from  custom,  and  of  the  Taw  sup- 
ptiped  lo  pinannle  from  privnte  lawiera  or  inriscLmfiiltfi, 
Tnbinir  the  principle  or  peueral  utility  as  the  only  index  to 
the  will  of  Ood,  every  useful  law  set  by  the  aoverei^  ac- 
cords with  the  hiw  set  by  God,  or  (adopting  the  current 
and  foolish  phrase)  with  the  law  set  by  nature ;  or,  Basum- 
iog  the  existence  of  a  moral  sense,  every  law  which  obttUDS 
in  all  societies,  ia  made  by  aoverfigo  legislatures  on  a  Divine 
or  natural  original.  But  in  an^  case  it  is  a  Uw,  atrictly  so 
called,  by  the  establishment  it  receives  from  the  bunuoi 
Boierei^rn.  The  sovereign  is  the  author  of  all  law  strictly  ao 
called,  although  it  be  fashioned  by  him  on  the  taw  of  God 
or  nature ;  just  as  customary  law  is  established  by  the  aove- 
TL'ifni,  although  he  fashions  it  a^er  a  pre-existing  cuatom. 
God,  or  nature,  ia  the  remote  cause  of  the  law,  but  its 
source  aod  proximate  cause  is  the  earthly  sovereign,  by 
whom  it  is  pontum  or  established. 

The  '  jus  quod  nnturn  inter  omnes  homines  eonttHuit,' 
the  'jus  monbua  coniiilulum,' mid  the 'jus  a  prudentibua 
,  condilum  sive  cumjxaitum,'  are  manifestly  in  the  same  pre- 
'  dicament.  Each  derives  its  distinctive  name  from  its  re- 
mote cause  or  one  of  its  remote  causes.  And  deriving  its 
distinctive  name  from  a  cause  leading  to  its  eetabliahment, 
it  is  supposed  to  emrniale  from  that  cause  a$  from  iUfom- 
lain  or  lource,  and  to  exist  as  Law  (strictly  so  called),  in- 
dependently of  the  position  or  institution  which  it  receivea 
from  the  sovereign  or  state.  The  absurdity  of  the  auppoei- 
tion  may  be  shown  by  a  familiar  illustration.  Not  unfre- 
quentlj  a  small  piece  of  l^ialation  is  asso^ated  with  tlw 
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DODie  of  a  great  lawyer,  at  whose  instance  it  was  passed  by 
Parliament  (e.g,,  *  Lord  Campbell's  Act/  '  Lord  Kins^own^ 
Act*).  Now,  although  the  Imowledge,  industry,  and  reputa- 
tion of  the  lawyer  in  question  are,  doubtless,  amongst  the 
principal  causes  of  the  Act  being  passed,  Parliament,  and  not 
that  lawyer,  was  its  source  or  author.  To  suppose  that  so- 
called  customary  or  ntitural  law  derives  its  binding  authority 
from  any  other  source  than  the  sovereign  or  the  subordinate 
legislators  or  judges  to  whom  its  authority  is  delegated  is 
not  a  whit  more  rational  than  to  suppose  that  the  Acts 
popularly  known  by  the  names  of  their  promoters  derive 
their  binding  authonty  from  the  persons  with  whose  names 
they  are  thus  labelled. 
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LFXJTURE  XXXI. 
Jiu  gentium, 

I  NOW  proceed  to  consider  the  jus  g(mtium  of  the  earlier 
Bonan  lawyers,  and  the  distinction  bt*t\voen  jus  gentium 
and  rtnV<*,  as  understood  by  them  and  by  the  rla88ical  jurists. 
My  chief  motive  for  this  inquiry  is  the  intimate  connexion 
of  the  Roman  jus  gentium  with  equity ^  meaning  a  depart- 
ment of  positive  law,  and  not  in  any  of  the  other  and  nu- 
merous meanings  attached  to  tliat  slipper}^  expression.  The 
equity  of  which  I  am  now  speaking  includes  as  well  the 
lioman  jus  pratoriuniy  as  our  own  eouity ;  the  one  intro- 
duced by  the  edicts  of  the  Pnetors  in  the  way  of  direct 
legislation:  the  other  bv  Knglish  Chancellors,  as  judges 
exercising  their  extraordinary  jurisdiction ;  or  bj  Acts  of 
Parliament  relating  to  the  matters  chiefly  dealt  with  by  the 
Court  of  Chancery.  By  stating  the  history  of  the  phrase 
equity,  I  shall  be  enabled  to  dispel  the  darkness  in  which  it 
is  involved ;  but  I  must  first  explain  the  original  meaning 
of  jus  gentium,  and  the  meanings  afterwards  annexed  to 
that  term  and  to  the  partly  correspondinflr,  partly  dispa- 
rate expression,  jfW  nat urate.  ]  shall  accordingly  deal  with 
these  subjects  in  the  following  order. 

IHrst ;  I  shall  endeavour  to  explain  the  meaning  of  the 
term  jus  gentium,  as  understood  by  the  Roman  lawyers,  be- 
fore they  imported  into  their  own  system  of  positive  law 
notions  or  pnnciples  borrowed  from  the  philosophy  of  the 
Greeks. 

Secondly ;  I  ^hall  state  its  meaning  as  used  by  Justinian 
in  the  Institutes  and  Pandects,  or  rather  as  used  by  the 
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P^itT  11.     jurists  styled  clnsaical.  from  whow  writinps  the  Inrtitutea 
'        '       '    Bnd  Pruidecta  arc  eitracteil  find  eompilecl. 
1  riniiT.'.  Thirdly;  from  ths  jus  pjatium  of  tie  older  Itonun  Uw, 

""""'"'"''■  and  from  the  jt«  ym/tum  or  nnftimia  of  the  classicjU  jurula, 
I  shall  ndvcrt  to  a_;tu  nalnraU  {a  minanjtti  nattirale  I)  which 
I  take  the  liber^f  of  Etyling  '  Ulpiftn's  Law  of  Naturs-' 

Ftuifnuni  And  first,  I  OTOceed  to  state  the  meanin(r  of  tUejiu^m- 

SAiiSTm^f       '"""  of  stript'y  Roman  orijrin,  or  of  the  Itomao  lawyere  who 
■hpfiriiir       preceded  the  claBsicftl  iiirists. 

ij-rJi.,  Acpordin"  to  the  Roman  law.  a  member  of  an  indopnn- 

Arrnriiii^i  10   dcDt  DatiOQ,  Tiot  in  alUtmcf  with  the  Roman  people,  bail  do 

(i^BPrfl'li   rif^hla  ae  agBinst  Romans,  or  as  between  himself  and  other 

1,0  risbii.        focei)nier!  or  aliens.    And  eren  a  member  of  an  independent 

TO.^011,  the  nUy  ef  the  Romav  Prmrf?,  had  norin;ht«  fas  against 

Romaiu  or  foreigners),  eieupt  the  rights  eonfened  on  mejn- 

bers  of  that  nuHon  bv  the  proi'iEions  of  the  ftrdia  or  allianee. 

When  I  aay  tliat  the  memhen  of  an  independent  nation, 

not  in  atiiimce  tcith  the  Eomim  Peigtle,  hM  no  rights  bb 

a^inst  Ronuma  or  forei^ere,  I  understand  the  propoNtion 

with  limitfltions. 

When  a  luember  of  nii_v  such  nation  wni  rmdiog  in  the 
Jtmiiim  terrifoiy,  it  is  probable  that  his  person  was  protected 
from  Tioleneo  and  inautt:  and,  althoujih  he  was  incapable 
of  aeqmrintr  by  transfer  or  Bueccssion,  or  of  siiinp  upon  any 
contract  into  which  lie  had  nltecled  to  enter,  f^>od8  actually  in 
his  possession  were  probably  hit  |;oods,  as  aftainst  ali  who 
could  show  no  title  whatever.  I'oless  we  understand  the 
proposition  with  these  limitations,  a  pfrrgritnu  or  alien,  not 
a  loiriiu  or  ally  of  the  Roman  People,  was  liable  to  murder 
and  spoliation  at  erery  instant,  when  dwelling  on  Roman 
Boil.  In  short,  the  proposition  must  be  understood  with 
limitations  analogous  to  those  which  restrict  the  applica- 
tion in  practice  of  the  rule,  broadly  stated  by  writer*  on 
English  law,  that  an  alien  enemy  or  an  outlaw  lus  no  ritrhls. 
But,  taking  the  proposition  with  the  limitations  which  I 
have  just  suggested,  the  members  of  an  independent  nation, 
not  in  positive  alliance  with  the  Roman  People,  had  no 
rit'hts  which  the  Roman  Tribunals  would  enforce. 

This  unsocial  maxim  (of  which  there  are  reetiges  even  in 
Modern  Europe)  obtained  in  the  Roman  Law  from  the  very 
foundation  of  the  city  to  the  a^re  of  Justinian.  It  is  lai^ 
down  broadly  in  an  eicerpt  in  the  Pandects, '  that  everr 
people,  not  in  alliance  with  ti»,  keep  everything  of  oiirt 
which  they  can  contrive  to  take ;  whilst  wp,  in  return,  ap- 
propriate eveiything  of  theirs  which  happens  to  fall  into 
our  hands.'  '  Si  cum  gcnte  aliqiiii  neque  amicitiam,  neqiie 
hospitium,  neque  fadu*  nmicilia  cautd  factum  habemiis,  hi 
hottet  quidem  non  sunt.  Quod  autem  ex  nixtro  ad  eoe  per- 
venit,  illorum  fit ;  et  liber  homo  noitfT  ah  eis  captiis  serrus 
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fit  eorum,     Idemque  est,  si  ab  iUi»  ad  no»  aliquid  peire-       Lbct. 
niat.'  XXXI. 


From  the  fmrk  peregrini  or  aliens  (or  from  members  of 
foreign  and  independent  nations),  I  turn  to  the  members  of 
the  communities  which  formerly  had  been  independent^  but 
which  had  been  subdued  by  the  Koman  arms,  and  brought 
into  a  state  of  subjection  to  the  lioman  Commonwealth. 

The  members  of  an  independent  community  subdued  by 
the  Roman  arms  were  placed  in  a  peculiar  position.  They 
were  not  admitted  to  the  rights  of  Roman  Citizens,  nor 
were  they  reduced  to  the  servile  condition  and  stripped  of 
all  rights.  Generally  speakinpr,  they  retained  their  ancient 
government  and  their  ancient  laws,  so  far  as  the  continuance 
of  those  institutions  consisted  with  a  state  of  subjection  to 
the  Roman  Commonwealth. 

It  is  clearly  laid  down  in  the  Digests,  that,  unless  the 
sovereign  legislature  has  specifically  directed  the  contrary, 
the  judge  shall  consult,  in  the  first  instance,  the  law  pecu- 
liar to  the  particular  region :  and  that  the  I^aw  of  Rome 
itself  ejus  (juo  urbs  Roma  utitur ')  shall  not  be  applied  to 
the  case  which  awaits  decision,  unless  the  law  peculiar  to 
the  particular  region  shall  allbrd  no  solution  of  the  legal 
difficulty. 

Such  being  the  condition  of  the  conquered  and  subject 
nations,  the  following  diniculties  inevitably  arose. 

Neither  the  I>aw  of  Rome,  nor  that  of  the  particular 
subject  community,  allbnled  to  the  members  of  that  subject 
commimity  any  rights  against  the  citizens  of  Rome,  or  against 
the  members  of  any  other  subject  community. 

Consequently,  whenever  a  controversy  arose  between  a 
Roman  and  a  Provincial,  or  between  a  Provincial  of  one  and 
a  Provincial  of  another  Province,  there  was  no  law  applicable 
to  the  case,  and  the  party  who  had  suffered  the  damage  was 
left  without  redress. 

To  meet  such  cases,  there  was  a  manifest  necessity  for  a 
system  of  rules  which  should  embrace  all  the  nations  com- 
posing the  Roman  Kmmre :  which  should  serve  as  a  nipple- 
ment  or  subsidium  to  tne  I  aw  of  Rome  itself,  and  to  each 
of  the  various  systems  of  provincial  law  prevailing  in  the 
conquered  territory'. 

The  obvious  and  urgent  want  was  supplied  in  the  follow- 
ing manner : — 

In  addition  to  the  ancient  Prmtor  (who  judged  in  ci\-il 
questions  between  Roman  Citizens,  and  agreeably  to  the 
law  peculiar  to  the  Urbs  Roina)^  a  Prajtor  was  appointed 
to  determine  the  civil  ca.<«es  which  arose  from  the  relations 
between  the  victorious  Republic  and  the  subject  or  dependent 
communities.     The  inconvenience  was  ine\ntablT  felt  in  the 


Condition  of 
ftllenB,  mem 
bersof 
nonqaered 
nfttlona. 


DifllmUlcs 
uriiihtK  fmn 
tbeir  poal- 

tluD. 


CrMtlon  of 
PnrUtr 
PtrrgrinuM, ' 
to  MmtnlBtei 
Jontlee  in 

tween  Ro> 
miin*  And 
inemlNTS  of 
Italian  tVtU» 
and  between 
mem  hen  of 
nnj  of  tboM 
SUtesand 
membcTiof 
anj  oiber. 


Lazv :  Seuixcs  atid  Mitdci- 

earij  Bg«B  of  Rome,  uid  the  remedr  vas  adoMed  before  lirr 
'    Emnu«  had  eilended  beroad  the  bound;  of  Itslj'. 

XbSa  new  Mofnatnte  (who  resided  in  Rome  itseif,  but 
who  seems  to  liar^  made  peiiodiMl  circuits  tliroujrb  Uu> 
ronqueTed  StaiN  of  Italr)  t lerciwtl  ciril  jurisdictioD  in  tlia 
following  mm^ :  niuuelv — 1st,  in  all  que«tiun»  or  caotro- 
vftviei  bvtwe^D  ItonULo  citin»i»  and  nieoibeis  of  tiie  Italian 
itAl«a  which  were  vafSnls  ond  depesdeou  of  tiie  Roman 
people  -.  3ndly,  betwcwn  manibere  of  anv  one  of  thaw  i«aai>l 
Mates  and  oteiubere  of  ant  other ;  Srdly,  between  memban 
of  subject  ttMei  when  ren'dinjr  in  Rome  itself ;  whicb  in^t 
be  tMOEidered  as  a  distinct  class  of  questions,  bacauae.  if  tlw 
parties  were  menibtfta  of  iho  same  comniunitj,  the  dispnla 
waspipperly  decided  by  tlio  Uw  of  that  cominniuty. 

This  new  iuagi?tr«te  was  styled  '  Pnflor  PerryrmtiM ; ' 
Not  because  liis  jurisdiction  was  ralridnl  to  queations  be- 
twrfn  foreiffnm ;  but  because  the  questions,  over  which  Ilia 
jurisdiction  eilended,  a«e«  morr  frrqvmtlp  b^wwD 
foreignen  and  ftireicncis  than  between  fbiofnien  and 
Riimaa  Citiieus :  '  (juod  plmimjite  inteT  perc^rinoe  jua 
dicebal.' 

In  the  strict  sense  of  the  term  Pertgrintu,  the  parties, 
whose  CS11W3  he  cmumonly  determined,  were  not  pm-<yrtnt, 
or  foreipnera,  but  friends  and  vassals  of  Rome.  But  since 
tliey  had  bren  foreijiTier?  before  their  subjection  to  Rome, 
and  had  not  beeu  HdiuiUod  aftervrards  to  the  rights  of 
Rouiaus,  thev  were  still  called  yrrrgrini  or  foreignere  (as 
distin;niisbe<{  from  (Vnv  or  Roman  Citizens). 

As  I  have  n^umrked  already,  it  is  not  probable  that  a 
foreijiuer  (in  the  strict  acceplalSon  of  the  term)  could  i^u- 
birlv  maintain  a  ci\il  action  before  any  of  the  Roman  Tri- 

After  the  appointment  of  the  Piirtor  Pertgrinut,  the 
ancient  aiid  ordinari-  Pnetor  was  styled  (by  way  of  distinc- 
tion) I'netor  Vrbanut :  Partly  because  kis  Uibunal  was 
immoreably  fixed  at  Rome,  and  partly  because  he  decided 
between  Rouiaos  and  Romans,  agreciibly  to  the  peculiar  law 
of  their  own  pre-eminent  City. 

From  the  appointment  of  the  Pr<Ktor  Perrgrinut,  and 
the  causes  which  led  to  tlie  creation  of  his  new  and  eitra- 
ordinnry  office,  I  proceed  to  the  law  which  he  adminiatered. 
In  questions  between  foreigners  and  Romans,  and  between 
foreigners  of  diHercnt  dejrendent  States,  lite  ^itt  Pnetor 
Peregniuus  must  have  begun  with  judging  arbitrarily.  For 
neither  the  law  of  Rome  herself,  nor  the  law  obtaining  in 
any  of  the  vassal  nations,  atlbrded  a  body  of  rules  by  wQch 
such  questions  could  be  solved. 

But  s  body  of  subeidiarj'  law,  applicable  to  euch  ques- 
tions, was  gTiidiially  estabbshed  hj  the  successiy;  &Ktl 
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which  he  and  his  saccessors  (imitating  the  Prtttores  Urbam) 
emitted  on  their  accession  to  office.  This  subsidiary  law, 
thus  established  by  the  Foreign  Prsetors,  was  probably 
framed,  in  part,  upon  general  considerations  of  general 
utility.  But,  in  the  main,  it  seems  to  have  been  an  ahUrac- 
twn  (gathered  by  comparison  and  induction)  from  the 
peculiar  Law  of  Kome  herself,  and  the  various  peculiar  syd- 
tems  of  the  subject  or  dependent  nations. 

Perpetually  engaged  in  judging  between  foreigners  and 
citizens  of  Rome,  and  between  foreigners  of  different  de- 
pendent States,  these  magistrates  were  led  to  compare  the 
several  systems  of  law  *  which  prevailed  in  the  several  com- 
munities composing  the  Roman  Empire,  And,  comparing 
the  several  svstems  prevailing  in  those  several  communities, 
they  naturalfy  extracted  from  those  several  systems,  a  system 
of  a  liberal  character ;  free  from  the  narrow  peculiarities  of 
each  particular  system,  and  meeting  the  copimon  necessities 
of  the  entire  Roman  World. 

This  body  of  law,  thus  introduced  bv  successive  edicts, 
acquired  tlie  name  o{jm  gentium ^  and  this  was  the  meaning 
originally  annexed  to  tliat  ambiguous  and  obscure  expres- 
sion. 

It  probably  acquired  this  name  for  one  of  the  following 
reasons: — Firsts  as  extending  to  all  communities  (including 
Rome  itself)  which  formed  part  of  the  Roman  Kmpire,  it 
was  properly  7M«  gentium  or  jus  omnium  gentium^  ns  opposed 
to  the  law  peculiar  to  Rome  and  contradistin^isned  to 
the  law  of  a  single  dependent  State.  This  is  the  likeliest 
origin  of  the  expression.  Secondly^  it  may  have  meant 
law  conversant  about  gentes  or  foreigners— namely,  those 
foreigners  who  were  subjects  ot  the  Roman  People,  and 
with  whom  it  was  most  concerned.  For  tbe  term  aentes  is 
frequently  used  in  opposition  to  civeSj  to  mean  foreigners,  a 
distinction  similar  to  that  of  '"EXXi^i'fc  kai  hiipjiapot^ — 
'  Jews  and  Gentiles.' 

After  the  dominion  of  Rome  had  extended  beyond  Italy, 
the  Buimdiary  Law,  introduced  into  Italy  by  the  Edicts  of 
the  Pratores  pereqriniy  was  adopted  and  improved  by  the 
Edicts  of  the  various  lioman  Governors,  who  (under  the 
various  names  of  Proconsuls,  Pnetors,  l*roprietors,  or  Pre- 
sidents) represented  the  Roman  People  in  the  outlying 
Provinces. 

For  the  governors  of  these  outlying  provinces  (like  the 

*  The  phrase  *  systems  of  Uw  '  seems  here  used  as  a  short  ex- 
prrssion  fur  what  mi^ht  perhaps  be  mure  accurately  described  as  a 
heterofceneous  mass  of  rules  of  positive  law  and  positive  morality. 
The  materials  for  the  induction  would  consist  in  cp'eat  measure  of 
customs  hardly  ret  transmuted  into  law.  To  speak  here  of  nfttewu 
of  lam  in  the  sense  we  attach  to  the  expression  would  be  to  antlcipata 
tbe  march  of  Latin  civilisation  by  some  centuries.— R.  C. 
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Law :  Sourcts  and  Modes. 

Pnetor  PeregrinuB,  whose  juriBdiction  was  conttned  to  lulr. 
and  lihe  ths  proper  mB^stratiM  of  the  liouian  People)  ww 
ta:^itly  or  ex|ii'e?ely  autliorised  to  lo^Blsle,  as  nell  m  t 
judge ;  '  j  ue  foicsre '  lis  well  as  '  diOTre.' 

As  betweeo  ProvineinlB  of  his  own  prnvince,  the  fotn 
Dor  of  an  outlying  province  refrvl'o^?  ndininistei«d  the  law, 
and  doubtless  tmnaiiiut«d  intu  Inw  inanv  cuetoins  which 
had  obtained  in  the  province  hefiire  its  futijection  to  Rout«. 
Aa  between  llonuuia  and  Komaus  residing  within  hie  f>iT> 
vicce,  he  regulartv  udminislered  iJie  Inw  iieFiUw  to  lianM 
herself.  But  neither  the  pecutiai  law  of  his  own  proviuM, 
□or  the  peculinr  law  of  Rome  (in  its  old  and  oDSocial  form), 
would  apply  to  civil  cnses  between  Bomana  and  PronneiaU, 
or  between  ProvinciBla  of  different  proyinces. 

In  mieations,  therefore,  between  Roman  Oiti 
ProvinciaU,  or  between  Prorincials  residiiiji:  ia  his  prorince 
(bat  beianging  to  differesU  prorincai),  he  AduiiniEteTe*!  the 
Buhaidiaiy  law  created  by  the  IVielore*  Prrtgrint,  or  a  omihir 
Bubsidiary  law  created  %  himself  or  hie  piedo^esson.  Coo- 
Bequently,  before  and  itfttr  the  dominioD  of  Itome  had  ex- 
tended bevond  Italv,  n  law  waa  administered  in  ItJilv  (hv 
iLi.  r,-^lo>ri  JWcffrim)  m  nid  of  iLi'  lav,-  pw'iilinr  to  iiome 
lierat'lf,  or  of  that  peniliBr  to  any  of  her  subject  Italiiin 
communitiea.  After  the  dominion  of  Rome  had  extended 
beyond  Italy,  a  ^milar  law  was  administered  in  the  outlying 
i«.  nj.  P'^^ii™s  (by  their  resiioctive  Preaidents  or  Governbts), 
'"'"  'in  aid  of  the  law  peculiar  to  Home  herself,  or  of  the  law 
prevailinji:  in  any  of  thoae  proiincea  before  ita  aubjection 
to  the  conquering  City.  And  this  subsidiary  law,  thus  ad- 
ministered in  Italy  ncd  in  the  outlyingprovincea,  was  applied 
to  civil  questioua  between  cjtizena  of  Itome  and  membwa  of 
the  nations  subject  to  Itome,  or  between  members  of  any  of 
those  nations  and  members  of  any  other. 

Since  tbe  want  which  led  to  the  creation  of  this  aubaidiary 
]aw  was  the  aame  in  Italy  and  the  outlying  Provinces,  and 
since  all  its  immediate  authors  were  representatives  of  the 
samo  sovereign,  it  tiaturallv  was  nearly  uniform  throughout 
the  Roman  World,  notwithstandltig  the  miJtiplicity  of  its 
sources.  The  Presidents  of  the  outlying  provinces  naturally 
borrowed  from  the  Edicts  of  I'f<etora  Peregrini ;  and  the 
Prrrtom  Pertgritii  as  naturally  adopted  the  improvemeats 
which  the  ICdicts  of  those  Presidents  introducea. 

As  disdnguished  from  the  system  of  law  which  was 
]ieadiar  to  Itome  herself,  and  also  from  the  syetema  of  law 
which  wew  respectively  pefWinr  to  the  subject  or  dependent 
communities,  this  subaidiaiy  law  was  styled  jut  gentium,  or 
jtu  omnium  yenlium :  the  law  of  (ill  the  natious  (including 
the  conquering  and  sovereign  nation)  which  composed  the 
Roman  World.  As  being  the  law  common  t«  these  various 
nationn,  or  adminiatered  equnlii/  or  uniBeriaiig  tt 


Jus  Gentium.     Historical  View, 

of  these  various  nations,  it  was  also  styled  jfu«  <Bquumjju8 
iBquabiUj  <Bquit<M :  thoufrh  the  term  '  aqiiitas '  seems  to  have 
denoted  properly,  not  this  common  or  equal  law,  but  con^ 
fomxity  or  consonance  to  this  common  or  equal  law ;  as  the 
more  extensive  but  analogous  term  jtistitta  si^nities  con- 
formity or  consonance  to  any  ^m^  or  law  of  any  kind  or  sort. 

As  contrasted  with  the  proper  Roman  Law,  which  arose 
in  an  age  comparativelv  barbarous  and  was  a  product  of 
mmrow  experience,  the  jim  gentium  which  I  have  attempted 
to  describe  arose  in  an  age  comparatively  enlightened,  and 
was  a  product  of  large  experience.  The  ju«  gentium,  there- 
fore, was  so  conspicuously  better  than  the  proper  Roman 
Law  that  naturally  it  became  by  degrees  incorporated  with 
the  latter.  It  influenced  the  legislation  of  the  Popuius, 
PiebSf  and  Senate ;  it  intiuenced  the  opinions  held  and  emitted 
by  the  Prudentes ;  and  (above  all)  it  served  as  a  pattern  to 
the  Pratores  Urbani,  in  the  lai^  and  frequent  innovations 
which  they  made  by  their  general  edicts,  upon  the  old,  rude, 
and  incommodious  law  peculiar  to  the  Urhs  Roma, 

So  much  indeed  of  ih.&  jus  gentium  passed  into  the^M* 
prtetorium  (or  the  law  which  the  IVfetores  Urbani  created 
oy  their  general  edicts),  that  one  of  the  names  given  to  llie 
latter  was  probably  transferred  to  it  from  the  former.  It 
probably  was  named  ctquilaSy  (or  jus  (pquutn^)  after  that 
equal  or  common  law,  from  which  it  had  borrowed  the  bulk 
or  a  large  portion  of  its  provisions. 

The  law  formed  by  the  lldicts  of  the  Pra*tores  Urbani 
(or  the  Pnetors  who  sat  immoveably  in  the  Urbs  Itoma,  and 
administered  justice  between  Roman  Citizens)  was  com- 
monly called  jii«/>rtf»/oriMw.  liut  ha  vine:  borrowed  lar^i^ly 
from  ihejus  gentium^  it  was  also  styled,  like  the^w*  gentium, 
'  aqmtas : '  a  name  which  was  extended  to  it  the  rather, 
for  this  reason — that  tequitas  had  become  synonymous  with 
general  utility  ;  and  that  the^W  pra*torium  (when  contrasted 
with  the  old  law,  to  which  it  was  a  corrective  and  supple- 
ment) was  distinguished  by  a  spirit  of  impartiality  or  fair- 
ness, or  by  its  regard  for  the  interests  of  the  weak  as  well 
as  for  the  interests  of  the  strong :  e.g..  It  enlarged  the  rights 
of  women  ;  gave  to  Xhe  JUius  familias  rights  against  the 
father ;  to  the  members  of  the  subject  States  rights  agniuHt 
Roman  citizens. 

Now  after  the  incorporation  of  ike  Jus  gentium  with  the 
proper  Law  of  the  Urbs  Roma,  the  latter  was  distinguish- 
able, and  was  often  distinguished,  into  two  portions — 
namelV)  the^'iw  gentium  which  had  been  incorporated  with 
it,  and  that  remnant  of  the  older  law  which  the,/ii«  gentium 
had  not  superseded.  As  being  proper  or  peculiar  to  the  City 
of  Rome,  tiiis  remnant  of  the  older  law  (when  contradistin- 
guished to  the  jus  gentium)  was  stylecl  jus  civile :  that  is 
toaay,  the  proper  or  peculiar  I^aw  of  that  CSritas  or  Inde- 
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r  or  firat :  Thoiiirh  much  of  tl. 
introduced  hy  tlu>  edicts  of  tl 
sujrjrestod  to  its  authors  hy  tht 
uriturally  formed  upon  the  mac 
fpquum  prt»sente<l  in  imitation. 

Secondly;  ulthoujrh  the  inc* 
tlie  littwof  the  f.V/w  lioma,\yiiS 
M'  the  PopuluA^  lit'lut,  and  Sen; 
el1e<*ted  throuprh  the  edicts  of  thi 
(as  I  shall  show  in  a  future  Ixm 
Lt»'^'-i»!ation  was  mainly  carried  o 

Now  OS  most  of  the  //M/ww/orii 
and  as  most  of  the  //<;i  (jmfium  { 
Kiw)  was  imported  hv  the  Edicts 
wonderful  or  remarka\)!e  (consideT 
which  lauprunprc  is  usually  constru 
nndyi«  gentium  were  considered  sy 
that  tho  distinction  betwi*en  jus  ^ 
the  distinction  hetween  Jmji  civile  et 
sidcred  as  equivalent  distinctions 
were  dispurato). 
JBqv'tM.  And  (for  the  same  reason)  tl 

*  ftquitan  *  was  restricted  to  the  j/« 
term  miaht  have  been  extended  to 
turn  which  had  borrowed  its  provis 
ju»  gentium, 

TheJM  gentium  therefore  of  th 
was  the  preneral  law  of  the  commuii 
world,  08  contradistinfifuished  to 
which  were  respectively  peculiar  ti 
ties  or  gentes. 
ib«An»tlon  B"*^  ^*' 
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The  Roman  Law  haviug  absorbed  ihejus  gentium^  and 
tending  in  every  direction  to  uniyersalitV;  had  now  put  off 
much  of  its  exclusive  character.  Although  that  older  portion 
of  it  which  was  marked  with  the  distinctive  name  of  ju$ 
civile  was  still  the  peculiar  law  of  Roman  Citizens,  much  of 
the  later  law  introauced  by  the  neople  and  Senate,  and  more 
of  the  law  established  by  the  Uruui  Praetors,  was  adapted  to 
the  conmion  necessities  of  the  entire  Roman  world.  Hencef 
the  Law  of  the  Urhs  Roma  (though  originally  the  peculiar 
law  of  the  dominant  City)  was  applied  (tn  subttdiutn)  to  cases 
between  Provincials,  although  the  contending  parties  were 
members  of  the  same  province,  and  were  actually  within  the 
jurisdiction  of  its  peculiar  tribunaL  Owing  to  the  character 
of  universality  which  it  thus  acquired,  and  which  was  after- 
wards heightened  by  the  labours  of  the  Classical  Jurists,  the 
Roman  Law  (though  the  law  of  a  single  people  linng  in  a 
remote  age)  became  incorporated  into  the  systems  of  law 
obtaining  in  Modem  Europe,  as  auxiliary  to  their  own  pecu- 
liar laws. 

And  here  I  would  remark  that  a  general  law  or  ius 
€tquumj  nearly  resembling  the  jus  gentium  in  question,  nas 
prevailed  in  almost  every  nation  with  which  we  are  ac- 
quainted.* For  every  system  which  is  common  to  a  limited 
number  of  nations,  or  to  all  the  members  of  a  single  nation, 
is  a  ju$  gentium  (as  the  phrase  was  understood  by  the 
earlier  Roman  Lawyers)  when  opposed  to  the  particular 
systems  of  those  several  communities,  or  to  the  particular 
liodies  of  law  prevailing  in  that  one  community. 

From  the^M*  gentium  of  the  older  Roman  I^aw  I  pass  to  "^^'^/JJ^  ^ 
the  ju$  gentium  J  otherwise  jus  naturalef  of  the  Institutes  natumu  of 
and  Pandects. 

The  ju8  gentium  or  nat urate  of  the  Institutes  and  Pandects 

*  (E.  g.  Roman  Law  an  ^ubnidiary  law  of  a  limited  number  of 
mo<1em  nations.  General  Feudal  Law  (or  aifMimctum  contained  in 
Libri  Feudorum)  ax  subttidiary  law  of  a  limited  number  of  modem 
(or  middle  a^)  nationsi. 

Jmt  commune  Germanicum^  since  the  disiM>Iutionof  the  Empire. 

Blercaniile  Law. 

Canon  Law. 

JmM  commune  Gfrmanicum^  before  the  diA.<o]ution  of  the  Empire. 

Law  contained  in  the  fj^vneral  Truiwian  (N-de. 

Common  I*aw  of  I'nileti  Stait'O  of  Amtricn,  which  U  applied  by 
Federal  Courts  in  caj«e^over  which  the  ConMtitutiunhaM  pvi-n  thein 
lorisdiction,  in  default  of  law  made  or  specified  by  the  Constitution 
or  by  Congress. 

Common  Law  of  England,  a^  oripnally  understooil  :  thou(^h  the 
original  idea  L<  now  cut  down  to  l^w  judiiiary,  not  made  on  Htatutes, 
administered  by  Courts  of  Common  Law  and  pi-evailing  as  Law 
throagboiit  the* Realm. 

Comp.  Falck,  §  124.  niackstone,  voLU.  44;  vol.  iv.  67.  Da 
Ponceau*!  Jurisdiiction  of  Federal  Couita. 
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oompiM  br  Jnatuiu  bo«  Uufe  or  lu  noasum  with  At 
jma  gmlium  ezplUDn]  above.  TW  J«*  yfiii«>  of  thB  lMfr> 
tul«e  kml  Puidwta  ms  lupoiMI  into  the  B<iana  tew  fiqgi 
ttaytlenMof  thgGreciaaphilotoplicetbj  the  JMMte  MjW 
duBical:  that  is,  the  jiuutevliouved  Mid  wrote  dnriitt  da 
period  inlirrviauiif;  between  tiie  biitli  uf  Cicero,  «M  tfc* 
lagii  or  deolb  of  the  Emperot  AlexaulM'  ScTvnM,  ma4  i4 
'Vrhow  writintn  tbe  Iivtitalea  snl  I'UdKts  we  alinoBt  a- 
tii«l;  compoeed.  Soria*  Snlpiciiis,  tbo  6i«nd  of  Cieno^  b 
^toenllv,  1  believe,  Qoandoed  the  fitst  of  tlie  fliMiral  jv- 
nits;  Ulpian,  Hbohdd  the  post  of  ■  PnelectmraDoiaB '  anil 
other  otScea  undtt  Alexftnder  Sevenn,  tivatd  tha  ittlK^ 
Tber  •■«  mtevauA  cIiiaEteal  prebablr  hcMMe  mairf  of  Am» 
]i\tA  in  the  time  of  Aurustua  or  id  the  rludnl  agoa  wUek 
UDmediatflv  socoeeded  him,  Mu!  those  wlia  liiad  al  a  IHW 
period  reUined  the  clas&ical  inaoiMT.  Il » ta  thsa  jnnau 
th>t  ihu  Roinui  kw  owe*  the  tegnlaritT  and  spuiuBlry  of 
its  fuRD  and  llie  mntclilejs  em^eXettej  o^  iti  piria.  not  b 
spite  of  thtnr  manly  «ease  and  sdnuiBhle  lopf .  thev  lahieUlT 
introduced  inla  their  «rpostioii0  of  th^r  oini  positive  si-»- 
teui,  notious  or  prioi'i;-!''  i!->iv:;   ■'; — ■  ihi  l'-,  ■  t;  •  w  ■~"- 

Eh^.■ril  uitli  uliicli  .-!:.■.  --  .      .   ■    . 

ut  uhicb  have  no  coonexiuD  nitli  ihi:'  ^ysltm  od  which 
they  are  injudiciously  stuck,  and  nhicli  iiiust  be  dEtsched 
from  the  fiiGric  brfore  wt  can  percfii  e  ihe  beauty  of  its  pro- 
portitms.  or  feel  K  due  adiuiratioQ  for  the  scientific  coi^ 
RK^tne^  and  ele^nnN  of  its  structure.  .Ajuong  these  notioiis 
]  am  compelled  to  rank  the  jui  ffentium,  or,  as  it  is  often 
termed,  jW  nataralt,  as  understood  bv  the  classical  jmists, 
and  as  it  appears  in  die  Institutes  and  Pandects. 

It  is  said  in  ihe  Pandects  and  Inalilules  of  Justinian,  and 
,  ako  in  the  Institutes  of  Gaius(from  vhich  Justinian's  Insti- 
tutes were  principally  copiedl,  that  everr  independent  nation 
ha«  a  positive  hiw  and  luonlity  (' Itga  it  mora'),  which  ate 
peculiar  to  itself,  of  which  the  inven  communitj  is  the  source 
or  immediate  author,  and  which,  as  hein^  peculiar  to  that 
fri\en  community  or  rintm,  way  he  styled  aptly  jum  cirtlr : 
■  but  that  every  nation,  moreover,  has  a  positive  law  and 
iiioiBlily  which  it  sLares  with  every  other  nation;  of  which 
a  natural  reason  is  the  source  or  immediate  author ;  and 
which,  as  being  observed  bv  all  nations,  may  be  stjled  aptlj 
'jua  gentium,'  or  -fut  omnmm  gniliam.' 

'  Omnes  popuh,  qui  legibus  et  moribus  repintur,  partini 
sua  proprio,  paitim  commuui  omtiium  hominum  jure  iitim* 
tur.  Nam  quod  quisque  populiL-  ipse  eibi  jus  conatituit, 
id  ipaius  proprium  est,  vocaturque  jus  civile;  quad  jus 
propiium  ipeius  civitatis.  Quod  veru  naluralis  ntio  inter 
's  bomines  constituit,  id  npud  oninee  pupulos  pemque 
.-.  _ ^.__...  :..-  __.... .jj.  qd^  quo  jure  omnes 
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And  the^*ti«  gentium  described  in  the  foregoing  passa^       Lect. 
is  described  in  other  passages  in  the  Pandects  and  Institutes      XXXI. 

the  '  commune  omnium  hominum  (sive  ciritatum)  Jus : ' 
fche         -     ■  -  - 

est 

divina 

que  immutabile  permanet/ 

It  is  manifest,  moreover,  from  the  language  of  these  pas- 
asffeSy  that  the  ju»  gentium  occurring  in  Justinian*s  com- 
pilations is  the  natural  or  divinum  jus  which  occurs  in  the 
writings  of  Cicero ;  and  -which  Cicero  himself,  as  well  as 
the  Classical  Jurists,  who  probably  were  influenced  by  his 
example,  borrowed  from  the  ^wikov  fUoiory  or  natural 
rule  of  right,  conceived  by  Greek  speculators  on  Law  and 
Morals. 

'  Non  a  duodecim  tabulis  (says  Cicero),  neque  a  Prsetoris 
edicto,  sed  penitus,  ex  iniim&  philosophiil,  haurienda  juris 
disciplina.' 

It  seems  to  follow  from  the  foregoing  statement,  that  the  tim  dbtine- 
distinction  becween^/M  civile  and  jus  gentium^  which  occurs  )il"e£jJ7iSrd 
in  Justinian*s  compilations,  is  speculative  rather  than  prac-  juaotnHum 
tical;    and  that  the  Classical  Jurists  introduced  it  into  i!^  jultinwl 
their  treatises  on  the  Roman  Law,  rather  to  display  their  JjJUJ'*}!' 
acquaintance  with   the  ethical  philosophy  of  the  Greeks,  •pecniatire 
than  because  it  was  a  fit  basis  for  a  superstructure  of  legal  JJiSudiL*" 
conclusions.     Accordingly,  a  legal  inference  drawn  from  the 
distinction,  is  scarcely  to  be  met  with  in  any  uf  Juhtiniairs 
compilations ;  thom^h,  since  the  dii^tinctiou  is  placed  at  the 
l)pginning  of  the   I'andects  and  Listitutea,   and  is  there 
announced  to  the  reader  with  a  deal  of  formality,  one  might 
naturally  think  it  the  forerunner  to  a  host  of  important 
consequences. 

The  only  instance  occurring  to  me,  in  which  a  conse- 
quence is  built  upon  the  distinction  between  the  jus  civile 
and  jus  gentium^  is  the  dill'erence  which  I  have  formerly 
mentioned  between  crimes,  with  reference  to  the  cases  in 
which  ignorantia  juris  is  an  excuse.  Persons  belonging  to 
thp  classes  quibus  permissum  est  jura  ignorarey  and  who 
are  accordingly  exempt  from  certain  legal  consequences  of 
that  ignorance,  are  not  excused  if  they  nave  committed  an 
offence  against  jus  aentium  or  naturale ;  for  jus  aentium 
being  known  naturtUi  ratione,  or  by  a  moral  sense  or  instinct, 
the  party  must  ha\e  known  that  he  was  violating  the  law 
of  nature,  and  must  have  surmised  that  he  was  violating  the 
law  of  the  State.  The  plea  of  ignorance  is  therefore  in- 
ferred to  be  false  and  the  exemption  fails.   (See  p.  240,  ttnte.) 

The  distinction  indeed  between  jus  civile  and  jus  pra^ 
torium,  is  as  penetrating  and  as  nregnant  with  consequences  as 
our  distinction  between  law  and  equity.  But,  as  a  legal  dis- 
tinction, that  ot  jus  civile  fmd  jus  geiUium  ih  nearly  bairen. 
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lUMuis  Uiat  portion  of  po«itire  Un  whicli  i*  * 
constituent  part  of  all  positive  sjEtenu.  For  exanmla, 
tlBverr,  incertain  pasea^esof  tliedoMical  juiicta,  b  ««iil  to 
exist  jHTP  mtturali  ot  jure  ffmfivm  ;  for  the  iuslilutioli  of 
vIsTerr  was  comnion  to  dl  nations  with  wbirh  the  ItmnMW 
were  acquainle^l.  But,  in  other  paen^rea,  it  ie  aiserted  Uiat 
dU  meu  an  Dnlnnilly  frei>.  and  that  the  institution  of  iiIa<<r(T 
i«  tcpu^naot  to  Ibe  law  Df  nntiiiv.  Tbia  can  only  mean  that 
it  is  repu^nuint  la  the  ftnndiml  to  wbich,  in  the  writei'a 
opinion,  law  oufrbt  to  Fonform. 

BufoTo  I  ronclude.  I  shall  advert  to  eettain  meaiuttin  of 
jut  gentium  different  from  those  whieh  I  have  eiplainvd.  It 
Boinetimee  seems  to  include  poaitiie  moislitv,  as  weU  as  |ii>- 
aitive  law,  espMriallv  that  part  of  positire  motalitT  wbicb  b 
etyled  interoational  law.  and  which  is  supposed  lo  1w  a 
ConstitueDt  portioD  of  all  positive  morality.  As  includinff 
kll  law,  and  all  moialitj'  supposed  to  be  t^cnetBl  or  luuTenal^ 
the  phrase  jiti  gatium  oecessaiily  inchidee  that  inonlitj 
which  eTists  inter  gentn.  It  is  not  certain  that  the  pbnue 
is  ever  used  in  this  sense  by  the  Rommi  Jurists,  but  c^rtainlv 
Liw  snd  Sallust  so  employ  it.  Intemationftl  law  is  atylecl 
by  Oaiiis,  aa  by  Grolius  and  others  of  the  m'AfnaJiaieUi; 
In'  other  Roman  junsts  it  is  {emu-AjutfrciaU;  and  ereDby 
Ijvy  and  &A\\nst  jut  gentiam  is  not  applied  speciallj  ta  tn- 
lernntional  law,  though  it  includes  thnt  with  many  other 
objects. 

In  some  modem  treatises,  almost  any  system  of  Uw 
which  enters  into  many  positive  systems,  is  styled  _jt«yfli- 
tiam.  Spelmsn,  for  example,  styles  the  feudal  law  the  jus 
gentium  or  law  of  nature  of  this  western  world.  The  sAme 
notion  which  the  Roman  Jurists  expressed  by  the  t«rm  is 
here  applied  on  a  different  scale.  In  the  same  manner  the 
namejtu  ^ntti'um  might  be  friven  to  the  Koman  Law  aa 
applied  in  the  states  of  modem  Eiirop,  since  it  forma  k 
part  of  almost  all  their  systems  of  law, 

Af^rcetibly  to  the  plan  which  I  have  sketched  in  th« 
oiilfet  of  this  Lecture,  I  should  next  examine  the  j'us  na- 
lurnle,  which  I  style,  for  tlie  sate  of  distinction,  Ulpiant 
Law  of  Kature^a  hiw  which,  accordicg  to  him,  is  common 
to  man  and  beast  -,  and  which  he  distinguishes  from  that  I'ut 
gentium  at  naturale,  which  tallies  with  the  law  natural  of 
modem  jurists  and  moralists. 

Id  two  or  three  excerpts  from  Ulpian,  which  are  given 
in  the  be(^nning  of  the  Pandects,  and  one  of  which  also 
occurs  at  the begmning of  Juslinisn's  Institutes,  he  opposes 
to  that  juM  gentium  which  tallies  with  the  law  natural  of 
the  modems,  a  certain  jut  naturale  common  to  mail  tnd 
beast : — '  Jus  quod  naton  omnia  MMM.\\a.  &qc<ut.' 
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This  last-mentioned  yti«  naturale  (which  accords  with  an       Lkct. 
admired  conceit  of  Hooker  and  Montesquieu)  seems  to  have       XXXI. 
been  taken  by  the  jrood  Ulpian  from  certain  inept  specula-    ^"^     '       ' 
tions  of  certain  Stoic  philosophers.     Since  it  is  peculiar  to 
Ulpian,  and  since  no  attempt  to  apply  it  occurs  in  the  Pan- 
dects or  Institutes,  it  can  scarcely  be  considered  the  natural 
Law  of  the  Romans,  nor  can  it  be  fairly  imputed  to  the 
body  of  the  Classical  Jurists. 

bid  it  not  stand  at  the  beginning  of  the  Institutes  and 
Pandects,  and  were  it  not  the  source  of  certain  conceits 
which  have  gotten  good  success,  I  should  have  dismissed  it 
without  examination.  But  since  it  occupies  tlie  foremost 
place  in  Justinian's  Institutes  and  Pandects,  and  since  it  is 
manifestly  the  groundwork  of  more  imposing  nonsense,  it 
possesses  an  extrinsic  or  accidental  importance  which  de- 
mands a  passing  and  brief  notice. 


LECTURE  XXXII. 

Laxc  Natural  and  Positive, 


thf  dialino 
tiol). 


From  the  jW  gentium  of  the  earlier  Roman  Ijaw>-cr8  I        Lkct. 
proceed  to  the  distinction  of  positive  law  into  natural  and    .  aaaii. 
positive,  as  the  distinction  is  commonly  understood  by  1110-   ^j^^  di«tii»p- 
dem  writers  on  iurispnulence.  n-'n  ..r  i«>i.i- 

The  positive  laws  of  any  political  community  are  divit*ible    I,atu™r«na** 
into  two  kinds :  '  roninioui" 

Some  it  would  probably  observe  as  moral  or  customary    u'lHU•^^t.M«l 
rules,  although  it  were  a  society  not  political,  and  also  luul    ^Viu'ri'.m 
not  ascended  from  the  savage  state.     Others  it  certainly  or   jurj*|.ru- 
probably  would  not  so  ob8er\e,  if  it  were  a  natural  society,    ifttu-unimt 
and  were  also  in  the  savage  condition.     Of  the  positiv*; 
laws,  moreover,  of  any  political  community,  some  are  ])ecu- 
liar  or  proper  to  that  single  political  comnmnity  ;  otherft  are 
common  to  all  political  communities. 

It  is  probable  that  some  uf  the  laws  which  obtain  as 
positive  laws  in  all  political  communities,  would,  from 
their  obnous  utility,  obtain  as  moral  rules  in  any  political 
community,  although  it  were  a  natural  society,  and  Ining  in 
the  savage  condition.  Now  the  jiositive  laws  which  an) 
common  to  all  political  communities,  and  wlii(*h,  moreover, 
are  everywhere  palpably  useful,  are  apparently  the  *  natural 
laws  *  contemplated  by  modem  writers  on  jurisprudence. 

The  rationale  of  the  distinction  of  laws  into  natural 
ADdpositive  may  be  stated  thus : — 

Tne  positive  laws  accounted  natural  are  those  which  are 
eonmion  to  all  political  societies,  in  the  character  of  positive 
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f  II.     laws;  and  boing  ™liMbly  usotul  to  Mieiy  torivi;' tuLT*  t&HT 

'   couuturpart  in  tue  dIibji?  of  monl  ruTeo  in  everf  sorialj' 

(political  or  luttuml). 

I.AWS  aciTount«d  patiliet  ia  tlio  hubk  in  which  tliM 
is  opposed  to  vatvml,  sre  not  conimou,  Bit  poaitivn  latn, 
to  all  political  eocieti-es;  or  tliou^  tliev  be  oonimM),  M- 
positive  lans,  to  all  poli^cal  siici^es,  t&a  Mmlwoiu  rnlM 
hnve  not  their  countOTpart  in  tbe  niorol  roloA  of  •£  • 
(political  or  natural). 

I  The  above  diiitiDCtion  of  laws  itAo  natural  and  , 

™V  appears  to  bo  that  vhich  modem  writ»<re  iotead  wbnn  tiuf 
°  J'J,  u^  ^^  tomu.  Dut  since  the  distinction  is  iiiterljr  or  ncarlj 
iniitr  ueales9,  (thoueh  it  leata  upon  a  nvtl  difference  boti 
U^li^     those  Iawb  and  rules,)  I  will  now  add  to  the  rora^inir  * 

tueiit  of  it,  a  short  notice  of  the  ar^iment  bj  Khidi  It 

commonly  is  muntniued. 

Tliat  current  aipunent  may  be  put  in   tho  fulkiiiriog 

There  are  poaitive  rules  of  conduct,  (legal  and  tnotal,  m  , 
e.rclusiivli/  mofal,1  which  obtain  univeraally,  or  are  obserred 
by  nil  Bocietie?.  Tbi'  uiuversBl  nnd  (■oucnrrvnl  obaervance 
cannot  have  beeu  the  result  of  induction  from  utiliW  by 
varjiufT  and  fallible  reason.  The  human  authore,  therefore, 
,of  theae  univetsnl  rules,  copied  them  from  divine  original!: 
vbich  divine  ori^inala  were  known  to  those  human  authwB, 
not  through  fallible  reason  led  by  a  fallible  imide,  but  through 
an  instinct  or  sense,  or  through  immediate  consciouanuB. 
These  universal  rules,  therefore,  are  not  so  properly  niles  of 
fiiimaa  position  or  establishment,  as  rides  proceeding  inune- 
diatelvironi  the  Deity  himself,  orthe  intelligent  and  latioual 
Katiiro  which  animates  and  directs  the  universe. 

But  there  also  are  positive  rules  (legal  and  moral,  or  ei- 
clu^vely  moral),  which  are  not  imiversa).  And  since  tbeae 
rules  are  not  universal,  there  is  no  ground  for  inferring  that 
they  were  copied  from  divine  originals,  or  from  divine  ori- 
ginals as  known  instinctively  and  infallibly.  Consequently, 
thcv  certainly  or  probably  are  of  purely  hiunan  position: 
and  therefore  mav  nptlv  be  opposed  to  universal  and  natural 
rules,  by  the  epithet  of  positive  or  merrlij  positive. 

The  distinctiou,  therefore,  of  positive  rules  into  natural 

and  positive  seems  to  rest  on  the  supposition  of  a  moral 

instinct ;  or,  (as  this  roal  or  imaginaiy  endowment  is  named 

by  the  Itonian  Lawyers  and  by  various  modem  writers,)  a 

■.  ^natural  reason,  or  a  universal  and  practical  reason. 

line-  The  distinction,  indeed,  is  not  untucaning,  although  the 

r'^      principle  of  general  utility  be  the  onhj  indes  to  the  laws  of 

"■       Nature  or  the  Deity.     For  aseomeof  the  dictates  of  general 

utility  are  obvious  and   nearly  the  same  at  all  times  and 

places,  there  are  posirive  or  human  nilea  which  are  nearly 
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universal,  and  the  expediency  of  which  must  he  seen  with- 
out the  lights  of  extensive  experience  and  ohservation.  The 
distinction  is  not  imaginary',  tnough  it  is  impossible  to  draw 
the  line  of  demarcation  exactly. 

But  assuming  the  principle  of  general  utility  as  the  only 
index  to  the  laws  of  the  Deitr,  the  distinction,  though  not 
unmeaning,  seems  to  be  utterly  or  nearly  purposeless.  For 
every  human  rule  (be  it  universal  or  particular)  which  ac- 
cords with  the .  principle  of  utility,  must  accord  with  the 
Divine  Law  of  which  that  principle  is  the  exponent.  So 
that  all  positive  rules,  particular  as  well  as  universal,  which 
may  be  aeemed  beneficent,  may  also  be  deemed  na^iira/laws, 
or  laws  of  Nature  or  the  Deity  which  men  have  adopted 
and  sanctioned. 

Besides,  rules  which  are  peculiar  to  particular  countries 
may  be  just  as  useful  as  rules  which  are  common  to  all 
countries.  For  instance :  laws  imposing  taxes  necessary  to 
the  maintenance  of  political  government,  are  not  less  useful 
than  the  laws  which  guard  property  or  life :  though  the 
former  are  merely  positive,  (as  following  the  existence  of 
government,)  whilst  the  latter  obtain  universally  (in  the 
character  of  moral  rules),  and  therefore  are  deemed  natural. 

The  distinction  of  crimes,  made  by  the  Roman  Law  into 
crimes  juris  gentium  and  crimes  jure  ciriiiy  tallies  with  the 
distinction  of  crimes  made  by  modem  writers  into  mala  in 
$e  and  mala  prohibit  a.  Otfences  against  hiunan  rules  which 
obtain  universally,  are  (according  to  these  writers)  mala, 
or  offences,  in  w,  inasmuch  as  they  would  be  offences  against 
the  I^w  of  Nature  or  the  Deity,  although  they  were  not 
oHences  against  niles  of  human  position.  But  offences 
against  human  rules  which  only  obtain  partially,  are  not, 
according  to  those  writers,  oflences  against  laws  of  nature. 
Or  at  least,  they  would  not  be  oflences  against  laws  of  the 
Deity  if  they  were  not  offences  against  positive  law  or 
morality.  And  therefore  they  are  maln^  or  offences,  quia 
jfrohibita^  or  they  take  their  quality  of  oflences  from  human 
prohibitions  and*  injunctions.  I  telievc  that  no  legal  con- 
sequence has  been  built  on  tliis  la^t  dit*tinction,  bv  any  of  the 
systems  of  positive  law  obtaining  in  modem  Kurope. 

I  will  here  advert  for  a  moment  to  two  of  the  disparate 
meanings  which  are  annexed  to  the  ambiguous  expression 
*  Natural  I>aw,'  by  ^Titers  on  jurisprudence  and  morals. 

Taken  with  the  meaning  which  I  have  endeavoured  to 
explain,  it  signifies  certain  rules  of  human  position ;  namely 
the  human  or  positive  niles  which  are  common  to  all  socie- 
ties, in  the  character  of  law  and  morality,  or  in  the  character 
of  mondity. 

But  taken  with  another  meaning,  it  signifies  the  l&w% 
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But  upon  the 
theory  of 
genenl 
utility,  in 
nearly  asc- 
leM. 


Distinction 
of  crimes 
juris  gentium 
and  eieiU 
tallies  with 
modem  dis- 
tinction into 
mala  in  m 
and  mala  pr»- 
hibita. 


'  Natural 
Law' as 
iiieauinf  cer- 
tain rules  of 
human  pusl< 
tion  :  and 
'Natural 
Law  '  as 
meaning 
some  Stan- 
dard  to  which 
human  rulea 
should  con- 


jLue  ambiguity  is  the  same 
in  the  last  Lecture  with  resrard  t< 
as  the  tonus  are  employed  by  t. 
amnio,  wliere  the  institution  of 
to   DO  the  creature  of  the  jus  » 
another  to  be  repiurnant  to  natu 
civile  is  said  to  be  the  hiw  we  mj 
to,  or  detract  anj-thing  from,  the 

Katani  Before  I  conclude,  I  will  offer 

Natural  Rights  would  be  exp 
which  correspond  to  Natui'al  Law 
by  all  or  by  most  positive  system 
as  moral  rights  though  govemmen 

But  by  the  term  ^  natural  rights 
rights  and  capacities  which  are  se 
nate ;  that  is  which  a  man  has  as  e 
simply  living  under  the  protection 
example)  is  the  rig-ht  which  Blacks 
personal  security,  the  right  to  repul 
acquire  rights  by  conveyance  or  cod 
thus  understood,  are  totally  differei 
the  sense  of  rights  corresponding  to 
to  reputation,  for  instance,  could  1 
condition. 

All  other  rights  and  capacities 
cular  incident  or  mode  of  acquisition 
into  those  which  arise  out  of  some 
dition,  and  those  which  are  said  t 
88  by  a  contract ;  the  word  title,  or  n 
confined  to  ti'- 
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LECTURE  XXXm. 
Different  Meanings  of  Equity, 

As  I  remarked  in  the  Lecture  before  the  last,  the  original 
ju$  gentium  is  the  universal  and  subsidiary  law  which  was 
introduced  into  Italy  bv  the  Edicts  of  the  Pr€etores  Peregrinij 
and  was  afterwards  extended  to  the  outlying  Provinces  by 
the  edicts  of  their  Presidents  or  Governors. 

This  law,  introduced  in  mbsidium  by  the  edicts  of  these 
Praetors  and  Presidents,  was  styled  jus  gentium j  or  jus  om" 
nium  gentium y  because  it  was  common  to  the  nations  com- 
posing the  Roman  world,  and  was  neither  peculiar  to  the 
sovereign  State,  nor  to  any  of  the  States  (formerly  foreign 
and  independent)  which  her  victorious  arms  had  reduced  to 
dependence  or  subjection. 

It  was  also  styled  jus  (pquumyjus  aquabiley  or  (tquitasi 
that  is  to  say,  Law  universal  or  general,  and  not  particular 
or  partial.     This  is  the  primary  sense  of  the  term  equity. 

Taken,  then,  in  its  primary  sense,  equity,  or  <pquity,  is 
synonymous  with  universality.  In  whicn  primary  sense  it 
was  applied  to  thejiM  gentium  of  the  earlier  Roman  Law, 
because  the  jus  gentium  of  the  earlier  Roman  Law  was 
(tquumy  or  common,  and  not  restricted  or  particular.  The 
jus  gentium  to  which  it  was  applied  being  distinguished  by 
comparative  fairness,  equitv  came  to  denote  (in  a  secondary 
sense)  impartiality.  And  impartiality  being  good,  equity  is 
often  extended  (as  a  vague  name  of  praise)  to  any  system  of 
law,  or  to  any  principle  of  direct  or  judicial  legislation, 
which,  for  any  reason,  is  supposed  to  be  worthy  of  commen- 
dation. The  applications  of  the  term  *  equity  *  are  extremely 
numerous.  Rut,  in  almost  every  instance  wherein  it  is  ap- 
plied, one  of  the  meanings  now  indicated  is  the  basis  of  tne 
complex  notion  which  the  term  is  emploved  to  mark.  Of 
all  tne  various  objects  denoted  by  this  slippery  expression, 
the  most  interesting,  and  the  most  complex,  are  those  por- 
tions of  the  English  and  Roman  latOy  which  arose  from 
the  Edicts  of  the  Prat  ores  Urlnmiy  and  from  judicial  deci- 
sions of  our  own  Chancellors,  as  exercising  tneir  extraor- 
dinary jurisdiction.  And  accordingly,  those  portions  of 
Roman  and  of  English  Lair^  are  the  j±lquitas,  or  the  Equity^ 
to  which  I  shall  more  especiallv  diiect  your  attention. 

But  before  I  procee<i  to  *■  i^quity '  as  meaning  a  depart- 
ment of  LaWf  I  will  briefly  advert  to  a  few  of  the  other 
and  numerous  meanings  which  are  not  unfrequently  attached 
to  that  most  ambiguous  term.    It  is  hardly  necessary  at  the 

S resent  day  (1874)  to  advert  to  a  supposition  which  (incpe- 
ible  as  it  may  seem  to  the  student)  was  not  uucoinmo^ 
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among  lA'vrvera  in  the  last  geoeratiou,  oamelT,  that  l\m 
'  dbtui<?tioD  "benvwii  '  Law '  and  '  Etjuity '  in  xh»  Knrit**' 
r  techuic^  siima  of  llie  termfi,  reited  on  aeeesaarj  and  unlva- 
sgX  [irinciplra :  still  less  is  it  aecHeeaTy  to  diacuaa  the  »I«a<i 
supposition  that  the  tuDcdoue  of  tlie  ChaneeUor  aa  exerdunr 
his  «xtnianliuarT  juiisdicticn,  are  like  the  orMrnan  kw 
nri,  01  the  ronctions  of  aa  orbitM  releftaed  from  Hie  obnrr- 
sDce  of  rtiift.  I  proceed  to  eoiunerBte  cartMD  of  tli«  mom* 
whiob  the  lerm  Dears,  vhen  it  does  not  denote  a  certain 
portion  of  positive  law. 

Fiist .-  There  is  a  species  of  interpretatioD  or  enaaSiw 
tion  (or  rathu  of  judicial  leeiHlntion  diafnii^ed  tritJi  ihp 
Darae  of  interpretation)  b;  which  the  dMectiv«  but  iJmi 
piovisiona  of  a  elalate  are  extended  to  a  case  which  iiuat 
piorisiotia  have  omitted.  When  the  provisions  of  Ifaa  tin* 
tuta  are  extended  to  on  omitted  raw,  because  that  oinitted 
case  blls  within  its  re«soQ,  the  stAtule  is  isud  to  be  tiil«^ 
preted  agreeaUv  to  the  demsuda  of  Equity. 

This  so-called  interptetntion  is  widel;  dilfereot  from  thu 
fivrmhu  eztensiTe  inteipictation  which  takes  the  reaflon  of 
the  law  as  ifa  index  or  piide.  In  tlio  latter  rase,  the  reesoD 
or  penetnl  desijrn  is  uuaflpctedlv  eiiiplo_ve<t  ns  a  hihiti  for 
discoveriuu'  or  ascertitininj;  the  specitic  and  doubtful  inten- 
tiou.  In  the  tbmieri^Bfe  the  reason  or  principle  of  the  statute 
ia  itfelf  erected  into  a  law.  and  is  appfied  to  a  »prcie$  or  case 
which  the  lawgiver  has  ninnifestk  overlooked. 

Now  in  this  application  of  the  tenu  '.f  i^uifiri,'  the  radical 
idea  k' imifurmif;/' or 'tim'ivisality.'  The  law  (it  is  sup- 
posed) should  be  applied  tinifonnly  to  aU  the  cases  which 
come  within  its  priuciple.  '  Quod  in  re  pari  i-alet,  valeat  in 
hac  qiiie  par  est.  \'aleat  fFquUat :  quic  paribus  in  cauei^ 
parift  jura  desidctat.' 

By  Grotius,  the  lemi  '  rrqvitns'  has  been  applied  to  a 
species  of  pretended  interpretation  or  construction,  whereby 
the  provisions  of  the  slaliite  are  frstriclfd  contrary  to  the 
plain  laeaniuir  of  its  provisions.  Or,  accordinjr  to  Grotius, 
a  law  is  also  interpreted  n^rreenbly  to  the  demands  of  Equity, 
when  it  i^  not  applied  to  a  case  which  it  actually  includes, 
hut  which  (looking'  nt  its  purpose)  its  provisiona  should  not 
embrace. 

By  the  ancient  writers,  '  frqaitan '  (I  believe)  is  never 
applied  to  retlrielii>e  interpretation.  The  '  a^iiitiu '  of  Cicero 
and  the  Classical  Jurists  (when  ther  mean  by  aquitiu,  intor- 
pretation  or  construction)  ia  the  so-called  r.r1m»ii>e  interpre- 
tation c,r  ritlione  le//f$  of  modem  writers  upon  Jurisprudence  j 
the  '  icquitas,  quie  parihat  in  cr.usis  paria  iuia  desiderat.' 

It  may  indeed  be  doubted  (as  I  shaU  show  in  the  proper 
place),  whether  the  so-called  loterpretatdou,  which  rtttncta 
the  operatioa  of  statutes,  was  permitted  by  the  Roman  Law, 
or  Ot^ht  to  be  pernutt^  by  any. 
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It  ma;f  seem,  at  first  siffht,  that  tlie  pretended  interpre- 
tation  wmch  extends,  and  the  pretended  interpretation  which 
restricte  are  nearly  alike.  Their  consequences,  however, 
might  he  widely  diflerent.  A  jud^e  may  safely  he  trusted 
witn  the  discretion  of  extending  a  law  to  an  omitted  case, 
but  to  allow  a  judge  not  to  apply  the  law  in  a  case  plainly 
embraced  by  it,  woidd  be  to  leave  him  to  apply  the  law  or 
not  at  his  own  mere  arbitrium :  *  Cessante  ratione  legis  cessat 
lex  ipsa/  is  a  maxim  which  sounds  well,  but  which  tends 
directly  to  tyranny. 

Secondly :  Equity  often  signifies  judicial  impartiality : 
that  virtue  which  is  practised  d;^  judges,  when  they  admin- 
ister the  law,  agreeably  to  its  spint  or  purport. 

Thirdly :  Taken  in  the  sigmfications  which  I  have  now 
considered,  Equity  means  something  determinate  and  pre- 
cise. But,  frequently,  as  defined  by  Cicero  and  others,  it 
signifies  nothing  more  than  the  arbitrary  pleasure  of  the 
judge  (or  the  armtrium  of  the  judge  as  determined  by  narrow 
considerations  of  c^ood  and  evil)  disguised  by  a  name  which 
importe  praise,  and  which  is  therefore  specious  and  capti- 
vating. A  so-called  Equity  in  this  sense  would  be  merely 
mischievous,  by  making  the  application  of  the  law  uncertain 
and  capricious. 

Fourthly  :  I  remarked  in  a  former  Lecture  that  the  ju8 
naturals  or  geidium  of  the  classical  jurists  and  the  Law 
Natural  of  modern  writers  on  jurisprudence,  often  mean 
nothing  more  than  that  standard  to  which,  in  the  opinion 
of  the  speaker,  law  should  confonu. 

The  same  may  be  said  of  (tquitas^  or  naturalin  ctqmtai. 

In  this  sense  it  is  said  that  equity  is  the  spirit  of  laws : 
or  (as  the  French  have  it)  *  L'^uit6  est  I'espnt  de  nos  lois.' 
In  this  sense  of  the  term,  writers  often  talk  of  an  yEquitas 
legialaioriay  by  which,  if  they  mean  anything  distinct,  thej 
must  mean  general  utility.  In  this  sense,  ALquUas  is 
reckoned  by  Cicero  amongst  tlie  sources  of  Law;  which  is 
obviously  absurd. 

Fifthly  and  lastly:  Equity  is  often  synonymous  with  the 
performance  of  imperfect  oblij/ations. *  An  equitable  or  just 
man  is  a  man  who,  thou^rh  not  compelled  by  the  legal  sanc- 
tion, performs  the  obligations  imposed  by  the  moral  and 
religious  sanctions.  In  like  manner  equity  is  often  used  as 
synonymous  with  morality.t  Whether  with  positive  mo- 
rality, or  with  morality  as  it  ought  to  be,  is  generally  left 
un<fetermined. 
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•  MUhlenbruch,  vol.  i.  p.  76. 
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D.  L  1,  2. 
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tated  and  interesting  question,  which  regards  the  expediency 
of  reducing  bodies  of  Law  into  formal  systems  or  Codes. 

To  explain  the  jW  praton'um,  I  must  state  the  nature  of 
ihe  Jurisdiction  exercised  by  the  Pratores  Urhani\  and  also 
the  nature  and  causes  of  the  direct  legisltxtive  power,  which 
they  first  exercised  with  the  tacit,  and  then  with  the  express, 
authority  of  the  sovereign  Roman  People. 

In  the  earlier  ages  of  the  Roman  Republic  criminal  cases 
were  regularly  tried  and  determined  by  the  assembled  Roman 
People :  and  this  doubtless  is  the  reason  why  the  procedure 
relating  to  crimes,  as  well  as  crimes  themselves,  acquired 
respectively  the  names  *judicia  pvblica,^  *  delicta  puiiica :  * 
which  they  retained  even  after  the  popular  government  had 
been  virtually  dissolved. 

In  the  same  early  period,  ci\'il  jurisdiction  (or  Juris- 
diction properly  so  called)  was  exercised  by  the  Consuls. 
But  as  the  Consuls  were  commonly  busied  with  military 
command,  a  magistracy  styled  ^  Pnetura  *  was  afterwards 
created ;  and  to  the  magistrate  filling  this  office  was  trans- 
ferred (with  some  immaterial  exceptions,  as,  e.g.,  the  duties 
of  the  ^Edilcs)  all  the  civil  jurisdiction  originally  exercised 
by  the  Consuls. 

The  tribunal  of  the  original  Praetor  (namely,  of  the 
Pnetor  who  was  appointed  as  the  substitute  for  the  Consuls) 
.was  fixed  imnioveaDlv  in  the  City  of  Rome  :  And  (owing  to 
the  cause — explained  in  a  former  Lecture — )  his  jurisdic- 
tion was  originally  restricted  to  civil  cases  arising  between 
Roman  Citizens.  Consequently,  after  the  subsequent  ap- 
pointment of  the  IVcBtor  Peret/nnuSj  and  of  Presidents  or 
(lOvemors  (I^iesides  provinciarumj  sometimes  also  styled 
Prators)  to  the  outlying  pronnces,  he  was  styled,  by  way 
of  distinction,  IVfptor  Lrhamui.  When  that  distinctive 
epithet  was  not  needed,  he  was  styled  I^ator  simply. 

In  causes  falling  within  the  jurisdiction  of  the  Prator, 
the  ordinary  or  regular  procedure  was  this : — 

The  Pnetor  nione  heard  and  determined  the  cause  in  the 
following  events : 

First,  If  the  defendant  confessed  the  facts  contained  in 
the  plaintifTs  case,  without  disputing  their  sufficiency  in  law 
to  sustain  the  demand : 

Secondly,  If  the  contending  parties  were  agreed  as  to  the 
facts^  but  came  to  an  issue  of  law : 

Thirdly,  If  the  defendant  disputeil  the  truth  of  the 
plaintifi''8  statement,  but  the  statement  was  supported  by 
evidence  so  short,  clear,  and  convincing,  that  the  Pnetor 
could  decide  the  issue  of  fact  without  an  elaborate  and  nice 
inquiry. 

Bat  if  the  parties  came  to  an  issue  involving  a  question 
of  fiusty  and  the  evidence  produced  to  the  Praetor  a^^«»x«l 
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doulitfal,  tbe  PnetoT  defined  or  made  up  dw  tons,  at  ^ 
tlie  diaputed  poiotiiito  n/omtvJaorsbitetiumt,  gcounl^a- 
Tolviug  a  questioD  of  mixvd  law  Hnd  fact  thus : — Siftid 
Auium  Egerium  apud  Numerium  Eg^rntm  arfiml»» 
dfponiitie,  idque  die  nominaSo  Kunuriu*  Egeriua  AuUiBfir^ 
nori  reddident  .  .  ,  eondemnalo. 

The  qiiestioa  embraced  in  tlua  fartmda  was  then  wb- 
□litted  to  the  decision  of  n  Judex  or  Arbiter,  wbo  Dot  wlf 
inquired  into  the  quenldoa  of  flict,  but  gare  judgiD«nt  npeo 
the  caae  Btibinitted  t«  bis  daciuon.* 

Th^ formula  togrether  with  the  jiid^rineiit  of  lh«  J^^ 
or  arbiter,  was  next  remitted  to  the  Prator  (or  to  tlieOonn 
above). 

The  judgment  of  the  jWer  or  arM^,  was  then  cam«d  Into 
execution  b^  or  by  the  command  of  the  Pnetor,  W  wbaa 
(in  every  caupo)  the  conflummBtion.  us  well  ns  the  initntin 
of  the  procedure,  wm  superiatendeil  or  (tirecMd. 

I  may  remark  that  Ibo  proceedings  before  the  Piw 
wore  called  ptoeeedings  in  jurt ;  those  before  the  Jud^  nc 
nrbiter  to  whom  ho  remitted  any  part  of  the  case,  proecldr 
inpa  III  judicio. 

I  slinll  also  olxervt'.  Unit  tbi'  iiri;,'iiinl  iirooi>odiiie«  before 
the  Pnetor  approached  more  closely  than  any  other  proceed- 
ings which  T  know  to  what  Mr.  Beutham  calls  wUural 
procedure;  for  the  whole  pleading  or  procesa  by  which 
the  precise  point  at  iasue  is  elicited,  took  place  vird  voet  in 
the  presence  of  the  PrKtor  himself.  The  witnesses  were 
present  and  the  Pnetor  himself  decided  the  cause  imme- 
diately and  ou  the  spot,  if  the  questioo  of  fact  was  not  at- 
tended with  difliculty.  Nothisg  could  be  more  Bumuarf  or 
less  dilatory  and  expensive. 

After  the  judicial  conetitution  was  changed,  the  distinc- 
tion between  the  Prictor  and  the  Judex  was  abolished,  and 
the  whole  proceeding  tooli  place  before  a  single  judge.  A 
similar  alteration  tooK  place  about  the  tiame  period  in  the 
manner  of  conducting  the  pleading.  The  parties  bejnn  to 
put  in  their  mutual  allegations  in  writing,  in  the  modem 
form,  which  has  introduced  the  delay  and  expense  of  the 
administmtion  of  justice  in  modem  times, 
n  In  certain  cases,  the  Prietor  at  the  outeet  gave  provisional 

or  conditional  judgments,  or  issued  provisional  commands 
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liv  the  pre psrHi ions  for  ■  Irisl  by  jury,  which  is  found  unsuilcd  to 
the  can.  Thie  absurdily  will  be  morv  ar  less  remedtnl  when  Ih* 
new  Juilicalure  Ael  comta  inio  operation.  It  is  clear  that  the  fune- 
lionH  of  the  Jtidti  hav«  hardly  any  anaLoffy,  nor  have  they  hino- 
rically  any  rtUtioD,  to  thoM  of  the  jvrjr. — B.  C. 
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on  an  ex  parte  statement  by  the  Plaintiff:  a  process  like  an 
Injunction  obtained  ex  parte  in  Chanceij  or  a  rale  for  a 
mandamus  at  Common  Law.  The  party  to  whom  the  pro- 
visional command  was  addressed  might  show  cause  agamst 
it ;  and  if  there  then  appeared  doubt  as  to  a  question  of  fact, 
this  question  was  treatea  in  the  regular  manner  aud  remitted 
to  dk Judex, 

What  I  have  now  described  was  the  regular  and  ordinary 

Sroceeding.  In  certain  cases,  which  it  is  not  necessary  to 
etail,  the  Praetor  was  said  to  have  not  onij  jurisdictio  but 
cognitio.  He  might  enauire  into  a  question  of  fact,  what- 
ever might  be  its  difficulties,  and  dispose  of  the  whole  case 
without  a  judex  or  arbiter.  This  proceediug  was  called 
judicium  extra  ordinem.  The  Praetor,  too,  like  some  modem 
courts  of  justice,  exercised  a  voluntary  jurisdiction  in  cases 
relating  to  contracts ;  lending  his  auspices,  not  as  a  judge, 
but  as  sanctioning  the  proceeding;  just  as  the  Common 
Pleas  lent  its  sanction  to  the  proce*3ding  of  a  tine  or  recover)', 
or  as  the  Scotch  Courts  do  so  to  contracts  or  obligations 
recorded  bv  coueent  in  their  books. 

The  jurisdiction  which  I  have  attempted  to  describe,  and 
the  division  of  the  judicial  powers  in  certain  cases  l^etween 
the  Court  above  and  an  occasional  teniporar}-  tribunal,  seems 
to  have  been  altered  about  the  end  of  the  third  century.  It 
was  in  force  in  the  time  of  Gains :  but  in  the  time  of  Jus- 
tinian the  old  judicial  establishments  had  been  completely 
altered.  It  is  for  that  reason  asserted  in  the  Institutes  hodte 
omnia  judicia  sunt  extra  ordinem.  The  cognisance  of  the 
suit  from  its  institution  to  its  completion  was  then  wholly 
had  by  a  single  judge,  and  the  original  practice,  which  seems 
to  have  been  generallv  adopted,  of  oividing  the  judicial 
power  m  the  manner  above  mentioned,  was  dropped. 
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LECTURE  XXXV. 
Legislation  of  the  Prators, 

From  the  judicial  fimcticns  of  the  Prtetores  Urbani,  1 
proceed  to  that  power  of  direct  legislation  which  they 
exercised  at  first  with  the  tacit  consent,  and  afterwards  with 
the  express  authority  of  the  sovereign  Roman  People. 

Originally  and  properly,  the  Praetor  was  merely  a  judge. 
It  was  his  Dusiness  to  administer  the  Law,  estaDlished  by 
the  Supreme  Legislature,  in  specific  cases  falling  within  his 
jurisdiction. 

But  the  manner  of  administration,  or  the  mode  of  j^ro- 
cedure,  was  left,  in  a  great  measure,  to  his  own  discretton. 
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l*t/i*It:for.  A  spivial  edict  was  ai 
cause ;  and  was  made  and  issuinl  1 
li  apjvai-s.  thfii.  that  the  term 
indiiron'ntly.  to  the  p^neral  ndes  < 
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the  decrees  which  they  made  as  judges  in  the  last  resort) 
are  frequently  styled  *  edictal.* 

Interdicere  (as  well  as  dicere  and  decemere)  is  also  op- 
posed to  edicere.  But  an  interdictum  was  a  special  and 
judicial  order  of  a  particular  species.  It  was  a  provisional 
or  conditional  order  made  by  the  Pnetor  on  the  ex  parte 
statement  of  the  applicant :  the  party  to  whom  it  was  ad- 
dressed haying  the  power  of  showing  cause  why  the  order 
should  not  he  carried  into  effect. 

Any  Prsetor  might  publish  a  general  edict  at  any  period 
during  his  stay  in  oilice.  But,  generally  speaking,  ail  the 
rules  or  laws,  which  were  published  by  any  given  Praetor, 
were  made  public  immediately  after  hts  accession,  and  were 
comprised  in  one  Edict,  or  constituted  one  Edict. 

The  Edict  published  by  any  given  Praetor  was  not  legally 
binding  upon  his  successor  in  the  Praetorship,  and  only  ob- 
tained as  Ijaw  till  the  end  of  the  year  during  which  he 
himself  continued  in  office.  And,  accordingly,  the  general 
edicts  of  the  Prjetors,  or  their  edicts  simply  so  called,  are 
stvled  by  Cicero  and  others  *  Edicta  annua ,  or  *  leges  annuKB.^ 
Tfiev  are  also  styled  jyerpetual.  When  thus  applied,  the 
epitLet  ^  pet^yetuar  is  merely  opposed  to  ^  occasional y*  a.nd 
is  used  to  distinguish  i\\e  general  edicts  of  the  Praetors  from 
the  sj>ecial  edicts  or  orders  which  they  issued  in  their  judi- 
cial capacity. 

But  though  the  Edict  of  every  fort^<roing  Prnetor  was  su- 
perseded by  tlie  Edict  of  his  immediiite  successor  in  the 
office,  o\\'T\  Fucceedintjr  Prootor  inserted  in  his  own  edict,  all 
such  rules  and  provisions,  contained  in  tlie  edict  of  his  pre- 
decessor, as  liad  met  with  the  approbation  of  the  public  or 
of  the  inlluential  classes  of  the  Public.  For,  as  the  legis- 
lative power  of  the  Prietors  was  derived  from  the  tacit  con- 
sent of  the  sovereign  people,  its  exercise  was  inevitably 
determined  by  general  oj)imon. 

Such  bein|i  the  case,  the  Edict  published  by  every  suc- 
ceeding Pnetor  was  a  simple  or  nionified  copy  of  that  pub- 
lished bv  his  predecessor.  If  he  simply  copied  (or  trans- 
ferred) tte  Edict  of  the  foregoing  Prretor,  his  Edict  was  said 
to  be  translatitiouSy  or  trolatitious.  This  was  indeed  rarelv 
the  case.  If  he  copied  the  Edict  of  his  j)redeces8or  with 
certain  modifications,  the  Edict  promul^^ed  by  himself  was 
partly  Edictum  tralatitium,  and  partly  Bdictum  novum. 

It  is  remarkable  that  all  the  edicts  of  all  the  successive 
Praetors  are  frequently  considered  as  constituting  one  Edict. 
They  are  frequently  styled  (in  the  singular  number)  *  the 
Edict ; '  ^the  PraBtorian  ICdict ; '  or  *  the  Edict  of  the  Prae- 
tors or  Praetor.*  The  process  of  translation  or  transference 
which  I  have  attempted  to  describe,  explains  this  form  of 
expression.  With  reterence  to  its  promulgation,  the  general 
£(uct,  which  was  in  force  at  any  given  period,  was  Uia 
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Part  11.     KiUct  or  tiie  Pnetor  who  thm  txtx^oA.  llw  ]    ^ 

' — ■• '    But  with  neference  to  its  ronfoib,  it  coiuwtwl  of  %  MAM  d 

edicts,  llie  joint  wort  of  a  mka  of  Pmtan,  fo«mn|r  •  oa^ 
tinuuus  chHin  and  an  indiri^ible  whoK 

And  hore  I  nuiy  remark,  that,  nftet  Ui*  Pmton  W 
leinslateil  tbtoiieb  u  lon^  beet  of  time,  tbe  gnoe«U  Edict 
of  tlie  l^DBtor  for  the  time  bMinp  iwtumUj  ou(iB>«t«d  {fat 
the  most  part)  of  derivative  or  iranalAtitious  nilea.  Far  a 
tbe  lc^stat)i-e  powrr  of  tlie  Prator  tras  conuDOBlf  Mtar* 
cisod  discreetlv,  the  rulea  introduced  on^rinaltr  by  tke  lec- 
tor for  ttie  time  being  bore  a  small  and  iJiM^wBCMil  yrapiN 
ti<m  to  thoee  proiisiom  of  bi«  jiredeoeamn  vrhid  wm  •!« 
a  part  of  his  Edjpt .  and  whidi  had  occuniulaliHl  lliroagtt  % 
wries  of  ages. 
rbr'jiiF  The  Bgei'^ntn  of  rules,  wliirb  hitd  b»n  inticHlaciod  br 

nTil^rtu^J  Bucc««siv«  Edicts,  and  whidi  were  embudlvd  in  At  «d!(Tt 
.1  ibp  sjirti  obt^ing  for  tho  time  being,  formed  or  conatiluled,  at  an* 
aii!.'° ' "~     (riven  pin-lod,  the  fortion  of  the  Boiuau  l*iw  whidi  «m 

A  part  of  the  Rotnan  \mm  (lite  miidi  of  the  Imw  cif 
Ktitilniid)  WB«  nuide  by  jttdidal  dwi'i>-i-  ■  -;  ■ .  'i.  r  ]  't- 
ticulnr   cjiges.      For  in  the   Itomni]    I      -      -  mfi. 

decided  pnses  e.xtrti'd  bv  wnv  of  prfcei/fiit  nn  iiiliiience  upon 
sub?W|UOUt  decisions,  jiroriiinl  tlicre  wns  n  ?iil!icii>nt  train 
of  vni/nrm  decisioa.  This  iulUiPurt  nlis  staled  'Hucloritas 
reruni  ivrjietiio  eiiuiliter  judicatnrum.' 

And  Hi  most  civil  ni?e<t  fell  nritliin  the  jurisdiction  of 
the  Prii'tor,  mo«t  of  the  civil  law,  wliich  wna  formed  bj 
judiciiit  derisions,  tnighf  have  been  slrled  nitli  propriety 
'  praitorian  law.'  But,  neverthelesB,  tte  term  '  iu»  pnrlo- 
nam '  was  exclusivelv  applied  to  the  law  which  the  ftTetors 
made  by  their  ^uenu  edicts  in  thewav  of  direct  le^slation. 
This  is  a  fact  vrhicli  I  cannot  account  for  satisfactorily; 
but  which  (perhaps)  inav  be  explained  by  the  circumstance 
that  the  portiou  of  the  Itoniiui  Law  formed  by  judiciftl  de- 
cisions bore  au  iusi^rniRcant  proportion  to  the  rest  of  the 
systoni.  Demand  for  law  of  the  Kind  was  superseded,  in  a 
)rrent  measure,  by  the  law  which  the  Praitora  mtroduced  in 
the  exercise  of  their  legislative  powers, 
rhr  jm  the  jut  edkriiJi  {cit  the  power  of  legislating  directly  by 

I  iir't  "t  ibp  general  edicts  or  statutes)  was  not  confined  to  the  Pro/ores 
u'n™'"'  ribniii.    It  was  exercised  by  every  magistrate  of  a  superior 

or  elevated  rank,  with  reference  to  such  matters  as  fell  with- 
in his  juri  edict  ion.  It  was  exercised  by  the  high  priests  or 
I'oiilijiret  maj-imi.  It  was  exercised  by  the  Edilet,  or  the 
siirvevuM  nud  curators  of  public  buildings,  roads,  and  mar- 
kets. With  reference  to  cit^>  arising  in  Italy,  between  ]in>- 
vincials  and  pro\inciaIs,  or  between  provincials  and  Roman 
citizens,  it  wa.a  exercised  by  the  I'raiorei  I'eregrini.  In  the 
outlying  provinces,  it  was  exercised  by  the  PToconsuls,  and 
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other  Presidents  or  Riilers,  to  whom  the  government  of 
those  Provinces  was  committed  by  the  Roman  People. 

The  rules  which  were  established  by  the  general  edicts 
of  the  magistrates  who  enjoyed  the^tw  edicendi,  were  often 
considered  as  constituting  a  whole,  and  were  styled  (when 
considered  as  a  whole)  the^u^  honorarium.  The  name  is  de- 
rived from  the  honoresy  or  honorable  offices  filled  by  the 
pereons  who  enjoyed  and  exercised  the  power  of  promul- 
gating general  edicts. 

Hence  it  follows,  that  the  jus  pratorium  was  merely  a 
portion  of  thejTta  honorarium.  But  as  no  other  portion  of 
the  jus  honorarium  was  equal  in  extent  and  importance  to 
the  jus  praetorium,  the  term  jus  honorarium  is  frequently 
restricted  to  the  latter. 

The  materials  out  of  which  the  Prsetores  Urbani  con- 
structed the  ji*i«  prcetonum  appear  to  have  been  the  follow- 
ing:— 

First:  Those  praetors  p^ve  the  force  of  Law  (through 
the  medium  of  their  penoml  edicts)  to  various  customary 
or  merely  moral  rules  which  had  obtained  generally  amongst 
the  Koman  peoi^lo. 

Secondly:  They  imported  into  the  Roman  Law  (through 
the  same  medium)  much  of  thatjM^  gentium j  or  that  a^qual 
or  common  Law,  which  bnd  been  foniied  by  the  Prcetores 
l*eref/rini,  and  by  the  Presidents  of  the  outhing  provinces. 

Thirdly  :  80  far  as  the  opinion  of  the  Roman  public  in- 
vited or  permitted  such  rhanp:es.  they  supplied  the  defects  of 
ihcijus  Civile^  or  proper  Roman  Ija  v,  and  even  abolished  por- 
tions of  it,  agreeably  to  their  own  notions  of  public  or  gene- 
ral utility. — '  Jus  l^raetorium  est  *  says  Pacinian  *  (juod  prce- 
tores  (supplendi  vel  corrigendi  juris  civilis  grati&)  intro- 
duxerunt,  propter  utHitatem  pubhcom.^ 

Inasmuch  as  the  body  of  law,  formed  by  the  Prcetores 
Urhaniy  was  partly  derived  from  the  jus  geutiumy  and  was 
partly  fashioned  upon  Utility  (as  conceived  by  the  Pmetors 
and  the  public),  it  was  naturally  styled  the  Equity  of  the 
Pwetors,  or  was  siiid  to  Ije  founded  by  the  Praetors  upon 
equitable  grounds  or  principles.  For  (as  I  remarked  in  a 
former  Lecture)  the  jus  gentium  was  styled  jus  aquum^ 
whilst  general  utility  (or  principles  of  legislation  supposed 
to  accord  with  it)  was  ofteu  styled  * /Equitas.*  It  is  said 
in  a  pafwage  of  the  Digest  (referring  to  a  certain  rule  of  the 
jus  pra^orium)  *hoc  (pquiias  suggerit  etsi  jure  deficiamur:* 
that  is  to  sav,  the  rule  was  commended  ty  general  utility 
(or  equity),  although  it  was  not  recognised  by  that  portion 
of  the  Roman  I-.aw  which  was  opposed  to  the  jus  pratorium 
by  the  name  of  ^jus  civile,* 

Inasmuch  as  the  jus  pratcrium  grew  gradually,  or  was 
fbnned  by  8occes«ive  edicts  of  many  succesftive  Pmtot%^\\. 
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troduced  by  the  Edicts  of  t* 
procedure. 

If  the  Prfetor  <ravo  a  ripl 
did  not  ^nve  that  ri^'htexpli( 
or  declared,  throii«rh  the  med 
in  case  any  party  should  be  j 
the  Praetor,  would  jrive  him 
an  action^  if  ho  should  think  ii 
abolished  a  rule  which  was  p 
not  abolish  or  repeal  it  formal, 
or  declared,  throuprh  the  media 
in  case  an  attempt  should  be 
action,  he  would  empower  or 
cept  to  the  plaintill  s  action, 
action  by  plea. 

The  actions  (or  rights  of  actio 

Edict,  are  frequently  styled  u/iVe 

They  are  also  frequently  styl 

*  actiones  in  factum  concepta*.*  -; 
seems  to  have  arisen  from  a  pecu 
cedure.  AVhere  an  action  was 
would  seem  that  the  plaintiff  nc 
alleged  or  quoted  the  law  upon  "w 
Whence  such  actions  were  styl 

^  The  author,  apparently  follow 

*  ntilLs*  as  applied  to  these  actions,  f 
the  action  was  f^iven  by  way  of  anal 
ing  according;  to  the^w^  cirlle.  I  pref 
The  cause  moving  the  Pra'tor  to 
•Utile  visum  est   •    •    •    ,.••    •  • 

18.    ''T^. 
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in  jus  concepts.  But  where  an  action  was  founded  on  the 
jus  prcetorium,  the  plaintiff  merely  stated  the  facts  without 
expressly  referring  to  the  law  which  gave  him  a  right  to  sue. 
And  since  the  actor  merely  detailed  the  facts,  his  action  was 
styled  an  action  in  factum,  or  an  action  in  factum  concepta. 

Under  the  virtual  sovereignty  of  the  Emperors  or  Princes, 
at  least  till  the  reign  of  Ha&an,  the  Prsetors  continued  to 
exercise  the  properly  legislative  powers  which  they  exercised 
liberd  republtcd.     But  with  this  difference. 

Liberd  republtcd,  the  Praetors  exercised  those  le^lative 
powers  hy  the  express  or  tacit  authority  of  the  sovereign 
Jtoman  People,  After  the  virtual  dissolution  of  the  popular 
ffovemmeut,  the  Praetors  exercised  those  le^slative  powers 
by  the  express  or  tacit  authority  of  the  Emperors  or  Princes, 
who  at  first  were  substantially  though  covertly,  and  at  length 
were  substantially  and  avowedly,  monarchs  or  autocrators 
in  the  Roman  World. 

In  the  reign  of  Hadrian,  the  Jus  Preetorium,  or  the  Pne- 
torian  Edict,  underwent  a  considerable  change.  It  was 
amended  or  altered  by  the  jurisconsult  Julian,  and  was  then 
published,  by  the  command  of  Hadrian,  in  the  form  of  a 
Dody  of  rules  proceeding  immediately  from  the  sovereign. 
Talang  the  terms  written  and  umcritten  in  their  juridical  and 
improper  meanings,  the  jus  prcetonum  passed  from  the  de- 
partment of  unwritteny  into  the  department  of  written  law. 

The  Praetorian  Edict,  as  published  by  the  command  of 
Hadrian,  was  styled  ^ jteriyetual^  in  a  new  signification  of 
the  epithet.  It  was  now  not  only  perpetual  in  the  sense  of 
being  a  general  command  remainmg  in  force  for  the  Praetor's 
term  of  office,  as  distinguished  from  those  occasional  com- 
mands which  he  issued  judicially  in  regard  to  specific  cases. 
It  was  also  perpetual  m  the  sense  of  being  calculated  to 
endure  in  jyerpetmun,  or  until  it  should  be  abrogated  by 
competent  authority. 

Whether  the  iVtetors  after  this  change  under  Hadrian, 
continued  to  lefrislate  directly  (or  to  legislate  by  general 
edicts),  is  an  a^tated  and  doubtful  question.  But,  however 
this  may  be,  it  is  certain  that  the  Praetors  ceased  to  legislate 
directly  in  the  course  of  the  third  centur}'. 

At  or  before  the  close  of  the  third  century,  the  direct 
legislation  of  the  Praetors,  and  also  the  legislation  of  the 
Populus,  Plebe,  and  Senate,  had  yielded  to  the  avowed  legis- 
lation of  the  \'irtual  monarchs  or  autocrators.  Thencefor- 
ward to  the  accession  of  Justinian,  the  living  Roman  Law 
wa«  drawn  exclusively  from  the  two  following  sources: 
namely,  the  general  and  special  Constitutions  of  the  Empe- 
rors or  Princes,  and  the  writings  of  the  jurisconsults  whose 
opinions  were  deemed  authoritative.  For  since,  in  the 
aoeenoe  of  an  Imperial  Constitution  to  meet  the  case,  the 
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Part  II.      tribanajs  were  guided  by  the  exposition  of  prindplM  and 

' ■ '    BohitionB  of  casea  contained  in  the  writingE  of  Uiuse  jniis- 

coDsiilte,  these  were   in  effect  equirolont  to   statotas   Bml 
jndidal  deciaiona. 

Ki"ii'Iii"'°  Having  elietdied  the  history  of  the  Prsetorian  Edict  \a 

Bdici  OB  the  accweion  nod  reign  of  Justinian,  I  will  d«w  Dole  tlia 

ScSS^"'    effect  of  its  BtTUctare  on  the  ajTsngBmeat  of  his  (Wo  rad 
Puidecu.         Pandede. 

The  Konmn  Lnw,  ns  it  whs  left  hj  JusttuiaD,  lies  mainlj 
in  hi*  Oode  and  Pandects ;  it  hitting  been  the  inlcnticn  u( 
tlieir  imperiul  projector,  tJiat  tbev  ^ould  comprtae  the  vltaU 
of  the  Bonian  Lnw  which  should  obTwn  theieoltei  in  the 

Hi^  Institutes  are  properly  a  hombook  ror  tb»  instmction 
or  institution  of  etadente;  butBinpe  ite  puUicalion  mu 
tuibtegueiil  to  the  jniblicstious  of  the  Code  nnd  Pandectti,  h 
waf  regarded  as  a  toaree  of  taa,  in  eo  far  as  it  confliclcd 
with  thoee  two  compilations,  or  wm  concerned  with  matters 


(or  which  ihow 


compilnHons  hod  not  provided. 

ir..M,.|i,i,,-.'-,ii-o  ni"  !■!«  r-rio   lV"<l.-rls,  andliwtilutes, 
■  '     ■■■  ■       .  ■iii.^r.    IIi?Xovt03, 

I  ■liiontly;  and  are 

itiiTfly  imiiiiil  =up(>kiiiL>ii(^,  or  ^.nitial  correctives,  to  the 
dirtf  c'(niii>iliiliiMi-.  fiiilimci'd  bv  Ins  oriL'iim!  project. 
f  His  Code  is  composed  partly  of  friidiil  or  general  consti- 
tutions (i,^.  statutes),  ninde  aiid  published  fcy  the  Eomao 
Emperors  or  Princes  in  their  quality  of  eovercipn  legislators; 
and  partly  of  fiieriat  constitutions  (i.^.  judicial  decretes  and 
orders)  i«ued  by  Roman  Emperors  in  tneir  quality  of  sotb- 

Uia  Pandects  are  almost  entirely  composed  of  excerpts 
from  wrilinps  bv  jurisconsults.  Some  of  these  eicerpts  are 
didactic  expositions,  in  general  or  abstract  terms,  of  laws  or 
priociplea  of  law.  Others  are  mere  resolutions  of  specific  or 
particular  questions.  As  hsviu^r  bevn  adopted  and  published 
as  law  bv  Justinian,  (who  was  sovereign  in  the  Roman 
World,)  tliese  geuerni  expositions  and  particular  resolutions 
are  properly  statutes  and  judicial  decisions ;  although  those 
charnclei's  raunot  be  properly  attributed  to  them  as  being 
the  productions  of  their  ori(!inal  authors. 

£)ach,  thriDforc,  of  these  two  compilations  is  a  compound 
of  statute  and  jWiWnry  law :  being  partly  a  collection  of 
statutes  proceeding  immediately  from  a  sovereign  lerialator, 
and  partly  a  collection  of  judicial  decisions  proceediug  im- 
mediately from  a  sovereign  judge. 
1  The  order  or  arrangement  of  each  of  these  two  compila- 
I  tions  is  copied  from  the  order  of  the  Perpetual  Edict:  that 
is  to  say,  tiio  Pnetorian  Edict,  (or  chtiin  of  pnetorian  edicts,) 
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as  altered  by  the  jurisconsult  Julian,  and  published  as  Law 
by  the  Emperor  Hadrian. 

This  appears  from  the  Commtssian,  (to  adopt  a  modem 
expression, )  prefixed  to  the  Pandects,  and  st>'Ied  '  De  Con- 
eeptione  Dtgettorum.^  By  this  Commission,  Justinian  com- 
mands Tribonian  and  his  associates  to  arrange  the  selected 
excerpts, '  tam  secundum  nostri  constitutionem  codicia,  quam 
edicti  perpetui  imitationem.' 

It  IS  probable  that  the  order  of  the  Oode  and  Pandects 
imitated  the  order  of  the  Perpetual  Edict,  for  the  following 
reasons  or  causes. 

In  the  first  place :  No  attempt  had  been  ever  made  to 
collect  and  arrange  the  Laws  of  the  Papulus  or  PlebSj  nor 
the  consults  of  the  Senate,  nor  the  constitutions  of  the 
Emperors,  nor  the  judicial  decisions  of  the  subordinate  tri- 
bunals. Consequently,  The  order  of  the  Prsdtorian  Edict 
(which,  though  a  shapeless  mass  of  occasional  and  insulated 
rules,  was,  at  least,  a  collection  of  rules),  was  the  only  known 
model  for  the  arrangement  of  the  projected  compilations. 
And,  Tribonian  and  his  associates  being  uninventive  and 
servile  copiers,  ordered  the  matter  of  their  compilations 
according  to  the  solitary  pattern  which  the  Edict  presented 
to  their  imitation.  In  the  Institutes  indeed  they  followed 
G^ius  in  the  scientific  or  systematic  method  pursued  by 
that  most  eminent  Classical  Jurist  in  his  elementary  treatise 
for  the  instruction  of  students.  In  this  too  they  were  servile 
copiers.  And  as  this  scientific  method  had  never  in  fact 
been  observed  by  any  but  institiUional  wnters^  they  never 
thought  of  pursuing  it  in  the  composition  of  those  larger 
compilations  which  were  destined  to  embrace  the  detail  of 
Justmian's  legislation. 

In  the  second  place  :  Many  of  the  writings  of  the  juris- 
consults whose  opinions  were  deemed  authoritative,  were 
running  annotations  or  commentaries  on  the  jus pratorium. 
The  arrangement  of  the  Edict  was  therefore  familiar  to 
practising  lawyers,  and  afforded  some  convenience  on  that 
account. 

Since  the  contents  of  the  Code  and  Pandects  were  ar- 
ranged according  to  the  order  of  the  Prietorian  Edict,  their 
arrangement  has  as  little  pretension  to  the  name  of  system" 
otic  as  if  it  were  merely  alphabetical. 

By  many  modem  writers,  it  is  supposed  that  the  changes, 
which  the  Pnetors  wrought  in  the  Koman  Law,  were  intro- 
duced/?<t  artes  (or  surreptitiously),  and  were  a  cheat  upon 
the  sovereign  legislature. 

It  is  said,  for  example,  by  Ileineccius,  in  his  excellent 
Antiquities  of  the  Roman  Law : 
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a  portion  of  the  ;im  cin'le 
the  fictions  bv  which  the  1 
in?t  as  prilpable  as  that  t« 
Thev  comiiionlv  consisted 

*  ft 

BOiUfthiniT  which  obviously 
which  ob^nously  was  vof,  jn 
that  such  fictions  coukl  dece 
or  that  the  authors  of  such 
introducinjr  them  covertly. 

The  reason  of  fictions  1 
Pnetors  as  subordinate  legisl 
in  our  own  country  appear  t 
for  the  law  which*  they  virt 
to  conciliate  the  lovers  of  thi 

There  is  another  class  of 
difficult  to  account:  e.g.j  the 
'  that  tlie  husband  and  wife  ax 
Roman  Law,  Uhat  the  wife  is 
These  probably  owe  their  orij 
the  part  of  iudpres  or  lawj'ers  t< 
in  customs  beloniring'  to  an  an 
pudiated  by  modem  sentiment: 

That  the  direct  legislative } 
was  not  usurped  and  was  no 
amply  appear  from  the  foUowii 

It  was  assumed  and  exercis 
the  tacit  approbation,  althougl 
of  the  eovereipn  Roman  Peopl 
Pnetors,  in  the  exercise    of 
express  statute  law  made  and  p 

the   OVO<i    .^^  *^- 
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directly  by  acts  of  the  sovereign  legislature.     For  number-       Lect. 
less  lege*  of  the  populus  and  piebs,  with  numberless  ccnmUs      XXXV. 
of  the  senate,  assume  that  thejm  pratorium  is  parcel  of  the    ^^^     '     ^ 
Roman  law,  and  accommodate  their  enactments  to  its  pro- 
visions :  just  as  Acts  of  our  own  Parliament  are  moulded 
and  fashioned  on  the  judge-made  law  of  the  tribunals. 

The  obvious  truth  is,  that  in  Rome  (as  in  most  other 
communities),  powers  of  legislation,  direct  and  judicial, 
were  assumed  and  exercised  by  subordinate  judges ;  at  first 
with  the  tacit  approbation,  and  in  time  by  the  direct  au- 
thority, of  the  sovereign  legislature. 

In  almost  every  communitv,  such  has  been  the  incapacity, 
or  such  the  neghgence,  of  tne  sovereign  legislature,  that 
unless  the  work  of  legislation  had  b^n  peziormed  mainly 
by  subordinate  judges,  it  would  have  been  performed  most 
ineffectually  or  not  at  all. 

Perceiving  this  palpable  truth,  the  sovereign  legislature, 
in  almost  every  community,  has  permitted  and  authorised 
subordinate  judges  to  perform  legislative  functions.  And 
while  law  made  by  subordinate  judges  has  thus  obtained, 
in  almost  every  community,  on  accoimt  of  its  obvious 
utility,  the  jiis  pratorium  was  peculiarly  acceptable  to  the 
Roman  people,  because  (although  judge-made")  it  was  not 
judiciar}'  law  imbedded  in  a  heap  of  particular  aecisions,  but 
was  clear  and  concise  statute  law,  really  serving  as  a  guide 
of  conduct.  In  tlie  Digests,  it  is  favourably  contrasted,  for 
this  very  reason,  with  judiciary  law:  the  certainty  of  the 
one  being  opposed  to  the  comparative  uncertainty  and  ex 
post  facto  operation  of  the  other. 

*  Ma^tratus  quoque  (says  Pomponius)  jiu^  reddebant. 
Et  ut  scirent  cives,  quod  jus  de  auaquo  caus&  quisquo  dic- 
tum s  esset,  seqtie  prtBtnunirenty  eaicta  magistral  us  propone- 
bant:  quae  edicta  prajtorum  jus  honorarium  constituenmt.* 
Lord  Coke's  redactions  (if  authorised)  would  have  strongly 
resembled  Pnetorian  Edicts,  and  been  statute  law :  for  law 
given  in  general  formulro  is  statute  law. 

It  is  tobereirretted,  that  the  leprislativepowerof  the  judges 
18  not  exercised  directly  and  avowedly  >nth  us,  as  it  was  in 
Rome ;  that  judge-iuado  law  is  not*  made  in  the  form  of 
statute  law,  but  in  that  of  judiciar>'  law ;  that  our  Courts  do 
not,  like  the  Praetors,  express  and  publish  theirlawin  the  form 
of  general  rules,  and  thus  legislate  openly  instead  of  covertly. 

The  incapacity  of  a  sovereign  legi.«lature  to  perform  m 
detail  the  business  of  legislation  is  inherent  in  the  constitution 
of  most  societies.  The  incapacity  inherent  in  a  hereditary 
monarchy  is  obvious.  Legislatures  consisting  of  numerous 
bodies  have  also  peculiar  incapacities,  which  obviously  are  in- 
creased in  proportion  to  the  number  to  be  convened ;  and 
which  especially  affected  such  legislatures  as  the  assemblies 
of  the  popuius  and  plebi  at  Rome. 


Its  aversion. 

I   may   here  remark   upon 
Ilufro  and  other  German  juristfi 
code.*,  and  admirers  of  customar 
people  themselves,  but  who  yet  ] 
tion  of  the  Roman  I^'iw. 

As  lovers   of  customarv   la\^ 
law  generally,   and    especially   ( 
and   systematic  bodies  of  law. 
mirers  of  the  Roman  Law,  they 
on  those  excellencies  of  the  jus 
briefly  stated  or  suggested.  They 
excellencies  belong  to  it  ru  being  a 
and  that  they  belong  to  a  well-m 
comparably  higher. 
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Jus  Pratoriuin  and  English 


Lect.  It  ^^*8  \ie&n  imagined  by  mai 

XXXVI.  between  Law  and  Equity  is  neces 

^~- — • other  words,  that  every  system  of  poe 

Bzamtnation  or  distinguishable  into  I^w  and 

ihS^the*"'**"  the  distinction  is  merely  historical ; 

dutinction  ticular  svstems  of  >?'»'"*  ""*    ' 

of  Inw  Into  . 
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In  other  particular  systems  there  is  equity  in  the  various       Lkct. 
senses  before  mentioned : — judicial  impartiality : — impartial     XXXVL 
maxims  of  legislation : — the  arhitrium  of  the  judge : — ^the    '        '       ' 
parity  or  analogy  which  is  the  ground  of  the  so-called  inter- 

Eretation  ex  rattone  legis.  But  there  is  no  body  of  positive 
iw,  distinguished  by  the  name  of  equity,  and  opposed 
under  that  denomination,  to  other  poixions  of  the  legal 
system. 

In  France,  for  example,  the  arrets  rSglementaireSj  issued 
by  the  ancient  parliaments,  bore  a  close  resemblance  to  the 
edicts  of  the  Roman  Praetors.  For  they  were  properly 
statutes,  not  concerned  exclusively  with  mere  procedure  or 
practice,  and  often  annulling  or  modi^ng  laws  proceeding 
immediately  from  the  sovereign  legislature.  But  the  law 
80  made  never  acq  uired  the  name  of  Equity ;  nor  was  it,  I 
believe,  distinguished  from  the  rest  of  tne  legal  system,  by 
any  appropriate  denomination :  nor  was  there  ever  in  France 
any  body  of  law  styled  Equity  in  a  sense  resembling  the 
English  sense  of  the  word. 

The  origin  and  history  of  the  peculiar  Courts  in  this 
country,  styled  Courts  of  Equity,  has  been  given  with  great 
clearness  by  Blackstone,  in  probably  the  best  chapter  0?  his 
whole  wort.  From  the  facts  detailed  by  him,  it  is  obvious 
that  equity  arose  from  the  snlkiness  and  obstinacy  of  the 
Common  Law  Courts,  which  refused  to  suit  themselves  to 
the  changes  which  took  place  in  opinion  and  in  the  circum- 
stances of  society.  If  the  Courts  of  Common  Law  had  not 
refused  to  introduce  certain  rules  of  law  or  of  procedure 
which  were  required  by  the  exigencies  of  society,  the  equi- 
table or  extraordinary  jurisdiction  of  the  Chancellor  would 
not  have  arisen,  and  the  distinction  between  Law  and  Equity 
would  never  have  been  heard  of.  If,  for  instance,  the  Com- 
mon Law  Courts  would  have  extorted  endence  from  the 
parties,  plaintilTs  would  not  have  had  recourse  to  the  Chan- 
cellor to  obtain  the  power  of  interrogating  the  defendant. 
If,  again,  the  Common  Law  Courts  would  have  consented 
to  eniforce  certain  tnists;  trusts  as  a  subject  of  the  juris- 
diction of  Courts  of  Iviuity  would  never  Iiave  been  heard 
of.  There  would  indeed  have  been  trusts,  and  suits  in  rela- 
tion to  trusts,  these  being  involved  in  almost  all  law,  but 
those  particular  classes  of  trusts  which  are  enforced  by 
Courts  of  Equity  would  never  have  been  heard  of,  as  di«- 
tinguished  from  others. 

Not  only  is  this  verbal  distinction  peculiar  to  the  Roman 
and  to  the  English  I^w,  but  it  means  in  each  of  those  sys- 
tems, something  peculiar  to  those  systems  respectively. 

From  the  historical  sketch  given  in  former  Lectures,  it 
has  been  seen  how  peculiar  was  the  origin  of  the  Pnetoruui 
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law.  The  history  of  the  equitable  jurisdiction  of  the 
English  Chancellors  may  be  found  in  the  Commentaries  of 
Sir  William  Blackstone,  and  in  a  work  of  Chief  Baron 
Gilbert 

I  shall  Contrast  the  two  systems,  for  the  purpose  of 
showing  how  dissimilar  they  are,  and  of  adding  a  few  short 
remarks. 

The  first  difference  is,  that  the  Pnetorian  Equity  was  ad- 
ministered by  the  ordinary  civil  tribunals ;  English  Equity, 
by  an  exceptional  or  extraordinary  tribunal.* 

A  second,  and  still  more  important,  difference  !s,  that  the 
equity  administered  by  the  Roman  praetors  was  statute  law, 
or  law  expressed  and  published  in  an  abstract  or  general 
form :  whereas  Chancexy  law  is  for  the  most  part  not  ttatutej 
hut  judiciary  law. 

A  third  distinction  is  that  the  subjects  with  which  Prae- 
torian Equity  and  English  Equity  are  conversant  are  widely 
different.  I  shall  merely  mention  two  or  three  remarkable 
cases. 

By  the  ancient  law  of  Home  succession  ab  intestato  was 
confined  exclusively  to  agnates — males  related  through  males. 
The  Prajtors,  by  gradual  innovations,  altered  the  whole  law  on 
this  subject,  by  letting  in  cogn^stes  or  relations  in  the  female 
line  in  preference  to  remoter  agrwtes.  The  law  on  this  sub- 
ject, as  laid  down  in  Justinian's  Code  and  Novels,  is  entirely 
copied  from  the  pra?torian  equity ;  and,  transmitted  throucrh 
the  medium  of  tiie  Canon  law,  forms  the  foundation  of  tne 
law  obtaining  on  this  great  subject  in  England  and  through- 
out Europe. 

Under  the  influence  of  similar  good  intentions  thePnetors 
gradually  limited  the  power  of  testamentary  bequest.  By 
the  Twelve  Tables  a  testator  was  empowered  to  dispose  of  his 
property  ad  lihitujn.f 

The  prajtors  afterwards  took  upon  themselves  to  set 
aside  wills  by  which  a  father  disinherited  his  children ;  and 
afterwards  gave  the  children,  in  spite  of  the  will,  a  certain 
portion.  This  was  the  origin  of  the  legitima  jwrtio  of  the 
Roman  Law,  the  Idgitime  of  French  Law.  In  time  this 
determinate  portion  came  to  be  adopted  by  the  sovereign 


•  This  is  changed  (at  least  in  name)  by  the  Judicature  Act  of 
1873,  the  oiK?ration  of  which  is  postponed  for  the  present.  As 
however,  Courtfl,  which  will  be  practically  Courts  of  Law  and  Courts 
of  Equity,  will  for  some  years  continue  to  sit  at  VVcstminsttr  and 
Lincoln^s  Inn  respectively,  the '  fusion '  of  Law  and  Equity  which  is 
imperfectly  attempted  in  that  Act  will  be  still  more  imperfect^ 
carried  out  in  practice. — R.  C. 

+  A  different  view,  however,  of  the  original  intention  of  this  Uw 
of  tne  Twelve  Tables  will  be  found  in  the  able  and  ingenious  chapter 
on  the  history  of  testamentary  succession  in  Maine's  Ancient  Lam* 
— R.C. 
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logislature;  and  now  obtains  as  law  in  probably  every  country       Lbot. 
in  Europe  except  England.  *  XXXVI. 

Our  Courts  of  Equity  have  never  meddled  with  the  sub-  '       * 

ject  of  succession  or  with  that  of  testamentary  disposition. 
The  maxim^  aquitas  sequitur  legem  has  on  these  subjects  been 
Btrictly  adhered  to. 

On  the  other  hand,  one  of  the  principal  subjects  of  the 
jurisdiction  of  our  Couits  of  Equity,  is  wnat  are  called  tech- 
nically trusts :  not  that  trusts  are  peculiar  to  equity,  since 
they  are  of  the  essence  of  all  law  whatever ;  but  that  there 
are  certain  trusts  which  are  not  enforced  by  the  ordinary 
tribunals.  In  the  Koman  Law  there  were  also  what  were 
called  Jideicotnmiss(jy  equivalent  to  trusts ;  but  these,  it  is 
remarlmble  that  the  tribunals  and  the  praetors  themselves 
would  not  enforce ;  they  were  first  enforced  by  the  Emperors. 
Thus,  then,  one  of  the  chief  subjects  of  the  eauity  jurisdic- 
tion of  the  Chancellor  was  completely  excluded  from  that  of 
tne  Roman  Prsetor. 

The  only  resemblances  between  Eoman  and  Enprlish  equity, 
are,  in  fact,  two.  First,  they  both  are  unsystematic  in  their 
form,  and  were  introduced  liy  gradual  innovations.  Neither 
of  them  is  a  system  of  Law.  It  is  impossible  to  give  any 
idea  of  either,  in  genen\l  or  abstract  expressions.  In  order 
to  convey  any  notion  of  them,  it  is  necessary  to  enter 
into  the  whole  extent  of  the  details.  The  notion  that 
there  is  any  essential  or  necessary  distinction  is  the  merest 
absurdity. 

The  other  resemblance  is,  that  in  both  cases  the  party 

^  I  should  think  it  probable  that  tlie  h'gitime  of  the  old  French 
Idw  as  it  existed  in  the  Pays  de  Coutume^  had  a  more  homely,  though 
not  less  venerable  origin,  in  the  archaic  notion  of  tlie  coinniunity  of 
px>ds  in  the  family  sulject  to  the  right  of  administration  of  the 
husband  and  father.  To  a  similar  origin,  and  not  to  a  Roman 
source,  I  think,  should  be  referred  that  division  of  the  moveable 
l^oods  which  in  the  twelfth  century'  was  common  to  England  and 
.Scotland,  and  which  in  the  latter  country  remains  unchanged  to  this 
day.  The  division  is  tripartite,  if  wife  and  children  both  surWve  ; 
bipartite,  if  wife  only  or  children  only.  One  share  ia  subject  to  the 
disposal  of  the  deceased  ;  the  remaining  shares  belong  to  the  wife  and 
children  respectively.  The  children's  t«hare,  in  Scotch  law,  was 
ancientlv  and  properly  described  as  the  bairns*  part ;  but  when  the 
study  of'  the  civil  law  becnme*prevalent,  it  waa  improperly  and  by 
ftoalogy  styled  the  leaitim.  The  division  obviously  corresponds 
neither  to  the  quarta  Irgitima  of  the  middle  Roman  law,  nor  to  the 
rule  adopted  by  Justinian.  It  is  indeed  not  unlikelv  that  the  prin- 
ciple of  Ayi/im*  introduced  by  the  Pnetors  was  ^Miuf  i\ieju$  gentium 
wnich  they  observed  to  prevail  as  custom  in  surrounding  nations — a 
custom  which  had  been  virtually  abrogated  at  Rome  itself,  owing  to 
the  sweeping  terms  of  the  law  of  the  Twelve  Tables.  The  sharea  of 
the  wife  and  children  appear  to  have  vanished  in  England  owing  to 
the  accident  of  their  having  been  marked  bv  the  ambiguous  woid 
ralkmabil€9pari€$  (see  Blackstone,  vol.  ii.  p.  4^^). — R.  C 
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XXXVII.  a  few  of  the  numerous  dit 

' • — "^  law  (or  law  made  bv  diivcl 

S'.ynieiina  ciaru  law  (or  law  made  bv 

lilt  ii'i Ary  *  *    * 

law.  And  havinjr  stated  or  sufrji 

ditlerencf?,  1  shall  remark 
vantajres  of  judicial  or  impr 
bility  of  excludinjr  that  ipre 
means  of  <HMlff,  or  MjntemB  of 
By  the  opposed  expressioi 
/  I  point  at  a  dillfreuce, 
which  Liw  proceeds,  but  be1 
beprins.    Bv  the  term  *  statute 
it  pri>ceed  from  a  subordinate 
which  is  made  directly,  or  in 
By  the  term  *  judiciary-  law,'  I 
ceed  from  a  soverei;ni.  or  a  sub 
indinH.*tlv,  or  in  tlie  wav  of  ii 
1  must  here  iut«'qH^s«»  a  n 
ciary  law.*     In  usiii-i"  it  I  lun 
who  styles  the  law  which  is  n 
directly  exercising  their  judi 
In  the  laniruapre  of  the  In^u 
sivms  of  judtr»»s  nr.*  <•  - 
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A  law  made  judicially,  is  made  on  the  occasion  of  a  judi- 
cial decision.  The  direct  or  proper  purpose  of  its  immediate 
ttuthor  is  the  decision  of  the  specific  case  to  which  the  rule 
is  applied,  and  not  the  establishment  of  the  rule.  Inasmuch 
as  tlie  grounds  of  the  decision  may  serve  as  grounds  of  deci- 
sion in  future  and  similar  cases,  its  author  legislates  substan- 
tially or  in  effect :  and  his  decision  is  commonly  determined 
Sa  consideration  not  only  of  the  case  before  him,  but  of 
e  effect  which  the  grounds  of  his  decision  may  produce  as 
a  general  law  or  rule.  But  his  direct  and  proper  purpose  is 
not  the  establishment  of  the  rule,  but  the  decision  of  the 
specific  CAse.  He  legislates  m  properly  judging y  and  not  as 
projterlg  legislating, 

A  statute  law  is  made  solely  and  professedly  as  a  law  or 
rule.  It  is  not  the  instrument  or  mean  of  decidmg  a  specific 
case,  but  is  intended  solely  to  serve  as  a  rule  of  conduct, 
and  therefore  to  guide  the  tribunals  in  their  decisions  upon 
classes  of  cases. 

The  principal  diflerenoe,  therefore,  between  statute  and 
judiciary  law,  lios  in  a  dilforence  between  the  forms  in  which 
they  are  respectively  expressed. 

A  statute  law  is  exprej*sod  in  general  or  abstract  terms, 
or  wears  the  form  or  sliapc  of  a  law  or  rule. 

A  law  (or  rule  of  law)  made  by  judicial  decisions,  exists 
nowhere  in  a  general  or  abstract  fonn.  It  is  implicated 
with  the  peculiarities  of  the  specific  case  or  cases,  to  the 
adjudication  or  decision  of  which  it  was  applied  by  the 
triDunals ;  and  in  order  that  its  import  may  be  correctly 
ascertained,  the  circumstances  of  the  aisos  to  which  it  was 
applied,  as  well  as  the  general  propositions  which  occur  in 
the  decisions,  must  be  obs^'rveil  and  considered.  The 
reasons  given  for  each  decisiou  must  bo  construed  and 
interpreted  according  to  the  facts  of  the  case  by  which 
those  reasons  were  elicited ;  rejecting  as  of  no  autho- 
rity any  general  propositions  which  mav  have  Ix-en  stated 
by  the  judge,  but  were  not  callrd  for  by  the  facts  of  the 
case,  or  necessarv  to  the  decision.  The  reasons  when  so 
ascertained  must  then  be  abstracted  from  the  detail  of  cir- 
cumstances with  which  in  the  particular  cast*  they  have  bt»en 
implicated.  Ix)okiug  at  the  reasons  so  interpreted  and 
abstracted,  we  arrive  at  a  ground  or  principle  of  decisiou, 
which  will  apply  universally  to  cases  of  a  class,  and  which, 
like  A  statute  law,  may  serve  as  a  rule  of  conduct. 

Without  this  process  of  abstraction,  no  jutlicial  deci- 
sion can  serve  as  a  guide  of  conduct,  or  can  be  applied  to  the 
solution  of  subsequent  cases.  For  ju*  every  CJise  has  features 
of  its  own,  and  as  every  judicial  decision  is  a  decision  on  a 
specific  case,  a  judicial  decision  as  a  xcholey  (or  as  considered 
tfi  eoncretOf)  can  have  no  application  to  another,  and,  there- 
fore, a  different  case. 
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The  principal 
difTerrnce  t>e- 
tire«n  tUtuto 
and  judlcUry 
law  lien  In  a 
difference 
between  the 
forms  in 
which  they 
are  respec- 
tively ex- 
pressed. 


Latf :  Sourfft  atiii  Stod^. 

And  bere  I  vill  nnnk  JIkAh*  I   pnxyiMl  ftmW) 

s  iW'liii  tite  isadeni  MvaplatioD  ortbi-  terra:')  tktf  iiM 

./.  ■>  k  bo^T  of  g«Bii»l  nl«*. 

I  showed  ia  a  vnf toua  iMtun-,  liy  b  ilescriptiuB  of  ik 
DMtm  of  tb  CmJe  uid  Fuiitr^ts  (p.  3UG  nyn),  tli>l<at 
of  thfiwi  tvo  camjolaUons  ia  a  compomid  eonaixtiitt  — "^ 
of  tUtat«  «ad  P*Ttl*  of  judki»rr  Ikvr. 


or  interprrUtioD  of  rales  of  tliMa  two         . 

diT«r«i.  Tb«  pcuuan-  index  to  (be  mte&iioD  witk  wUcki 
Blatate  ms  mule,  or  tbe  ]iHiiiaiT  ptiule  for  tlw  (nutjtM 
tko  of  a  Matnte,  u  the  litoial  and  imouimtiflU  inm  of  U* 
words  in  vliicli  it  is  expr^fepJ.  It  t>  trim  tbat  if  tha  UimI 
mf  oJTig  M  ioiIptFrmiwle  or  ambipuuns.  Uw  tnturpnilflr  W^ 
seek  in  othtr  inilina,  ihi»  iotrnlioTi  of  ibe  b)ri'latBrD;~ftr 
•XAmiJe.  in  ibe  rasoq  of  tbe  etnlulv,  as  iiulie*(ed  Irf  ife 
BtatDie  itsiOf :  in  the  raaMu  of  Ibv  plstati'.  b.''  inilicalnl  ^ 
its  historr— the  miaciiief  U  be  lemedicd  i  ur  in  thB  dai 
ecactdeilfi  of  other  £l&bil£a  .nukde  by  tbo  same  InpiltTg* 
11  l^-i  I  i,atri,i. 

But  if  he  lio  alile  to  diffor^r  id  the  literal 
the  iT(>rds  nov  detinite  and  possible  purpow,  he  commanlT 
oupbt  lo  nbidp  hj  the  liternl  meamoc'  of  IbF'  wonl^,  tbonea 
it  \ttty  from  Ihe  oiher  indicea  to  ihe  actual  iotention  of  w 
le^sUliire.  For.  the  etRtule  beii^  fnmed  for  the  very  poi- 
pow  of  larine  donn  a  rule  to  giudi^  the  tribimalfi,  it  nuul 
be  as^DiDr  \  thnt  the  lemis  in  trhli'h  the  Ian  is  ^ipre^s^ 
TTtrf  caiffuily  aieti^arfd.  It  ihd  iul,rr(.rri^r  li.i^'Ll  uj  hbitu-o 
de^rt  the  literal  lUenniD^.  it  n^aiild  be  impossible  for  the 
l^fUlor  to  express  hi?  njeaning  in  terms  nbicb  would  cer- 
laiulv  Hitain  their  eod. 

But  tbe  priniarv  indei  to  a  rule  created  bv  a  judidal 
deciMoD  18  Dot  the  jnammaticnl  foii^  of  tbe  very  words  or 
temi«  in  which  the  iiidicial  derision  was  pronounoed  br  tbe 
leffisLitinsr  judpe:  Still  lt>«s  is  it  the  jnamniatical  i<enee  of 
tbe  very  word*  or  li'ruis  in  which  the  lepTslatiofr  judge  ut- 
tered hi?  general  prope^itions.  A?  taken  apart  (or  bv  tbem- 
selvcsl,  and  bs  taken  wilb  their  literal  meaning,  the  tenn» 
of  hi»  entire  decisioD  (and,  Afurtiori,  tbe  terms  of  lus  poe- 
ral  proposition?)  are  scarcely  a  clue  to  the  rule  which  his 
decision  implies.  Ju  order  to  an  induction  of  the  rule  which 
his  decision  implies,  their  literal  mennin^  should  be  modified 
by  the  olher  indices  to  the  rule,  from  the  very  coauueoce- 
niect  of  the  process.  From  the  very  bepnninp  of  our  en- 
deavour to  cstricnte  the  implicated  nilc,  we  should  construe 
ur  interpret  the  lenus  of  his  I'ntiiv  decision  .lud  discoiuse, 
by  the  nature  of  the  case  which  he  decided  ;  and  we  should 
interpret  the  terms  of  bis  general  or  abatiact 
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propositions,  by  the  various  specific  peculiarities  which  the       Lkct. 
aecision  and  case  must  conipnse.     For  it  is  likely  that  the    XXXVII. 
terms  of  his  decision  were  not  very  scrupulously  measured,    ^       ^     ^ 
or  were  far  less  carefully  measured  than  those  of  a  statute  ; 
insomuch  that  the  reasons  for  his  decision,  which  their  literal 
meaning  may  indicate,  probably  tally  imperfectly  with  the 
reasons  upon  which  it  was  founded.     And  his  general  pro- 
positions are  impertinent,  and  ought  to  have  no  authority, 
unless  they  be  imported  necessarily  (and  therefore  were  pro- 
voked naturally)  by  his  judicial  decision  of  the  very  case 
before  him.    It  is  even  unnecessary  that  the  general  grounds 
should  be  expressed  by  the  judge.     In  which  case,  the  only 
index  is,  the  specialities  of  the  decision  as  construed  by  (or 
receiving  light*  from)  the  nature  of  the  case  decided.     An 
inference  ex  rei  naturd. 

Now  not  only  does  a  lai^  portion  of  the  Code  and  Pan- 
dects consist  of  judicial  decisions  or  opinions  which,  having 
the  sanction  of  the  Imperial  Compiler,  are  tantamount  to 
judicial  decisions,  but  what  is  worse,  the  portion  of  the 
Code  and  Pandects  which  consists  of  such  decisions  and 
opinions,  is  construct*,d  with  so  little  reflection  and  so  little 
skill,  that  the  general  reasons  or  principles  which  were  the 
bases  of  the  decisions  and  opinions  are  often  extremely  un- 
certain. For,  in  order  (it  may  be  presumed)  to  attain  con- 
ciseness, or  to  get  at  propositions  of  an  abstract  or  general 
form,  the  facts  of  the  cases  contained  in  the  Code  and  Pan- 
dects are  often  suppressed  by  the  compilers.  The  general 
propositions  contained  in  the  special  Constitutions,  or  in  the 
analogous  opinions  of  the  jurisprudential  writers,  are  detached 
from  the  facts  to  which  they  were  applied,  and  which  are 
requisite  guides  to  their  exact  import. 

Consequently,  before  we  can  arrive  at  their  exact  import, 
we  must  perform  a  double  process.  From  the  remaining 
fragments  of  the  particular  case  to  which  a  proposition  of 
the  kind  was  applied  by  the  judge  or  jurisconsult,  we  must 
gather  the  residue  of  that  specific  case.  And  haWng  thus 
conjectured  the  subject  of  the  decision  or  opinion,  we  must 
collect  the  import  of  the  proposition  (as  a  general  principle 
or  rule),  by  tno  process  of  abstraction  and  induction  to 
which  I  have  alreadv  adverted. 

It  follows  from  what  has  preceded,  that  law  made  judi-  J^'JjJJ^ 
dally  must  be  found  in  the  general  //rounds  or  reasons  of  decuundi, 
judicial  decisions,  detachtMl  or  abstracted  from  the  specific 
peculiarities  of  the  decided  or  resolved  ciu«*es.  Since  no  two 
cases  are  precisely  alike,  the  decision  of  a  specific  case  may 
partly  turn  upon  reasons  which  are  suggested  to  the  judge 
oy  its  indi\idual  peculiarities  or  difierences.  And  that  part 
of  the  decision  which  turns  on  those  differences  (or  that  part 


Ltnv:  Sounes  ttMd  Mot/es. 

of  the  dedsioD  wIufIi  ronaata  «t  Qkmo  •pedkl  nwxm)  a 
not  wrve  ns  a  prtealml  for  mbMMiwnt  decLiiiMu,  uul  dki 
e«rve  aa  a  rulo  at  ptidt  otcoaiaA, 

Tliefieneml  reaM>MarpriB«!l|ilwof  a  jitili«iB]  ddeUottfii 
Ihuei  abTtrmleil  (torn  but  peculiuilie*  ■>r  tbn  cmb)  an  a^ 
i(iDlTst_vled,b;wiiteta  onjuri^rndeiMVilbtin    ■----' 


And  lUe  ratio  ilteidmdi  (wbiob  is  buupIt  tfae  tnlo  of  isfi- 
riarr  Ian-  aeot-rtained  hj  the  poocai  or  ^ttlnirtioii  tai  to- 
dnctioD  tnna  ttie  docinoa  ordeevdonB  in  which  it  a  no- 
tained)  must  be  cai«lullj  dislintcuialiMl  from  tfuit  wklcli  b 

prae  which  nioT«d  the  leffUUtor  to  MteUUh  a  «uiuM  Uw, 
or  Bomi!  part  of  the  provijioiu  of  a  slittute.  It  ia  not  a  bw; 
DOT  ia  it  ihe  priman/  euide  I«  the  int^rpietatioii  of  statutt 
law,  although  it  ms;  W  looked  od  ia  tome  easea  aa  •■  ail 

And  heni  I  will  loieflj  remarlc,  that,  wbeu  I  speak  oi  * 
rule  made  b,T  a  judicial  ded«ion,  I  do  not  Epeak  of  a  dad- 
eioii  vrhirh  ia  a  mere  application  of  pieviousty  exiatinic  law. 
Id  everji  judicial  dMiaion  hj  which  law  is  niadL*,  tlte  nte 
dtddendi  is  a  ««f>  ground  «r  principle,  or  u  gioand  or  pd»- 
cijile  not  jurecioiuUy  tmc. 

A  stntiito  law,  then,  is  oxpreMed  in  ^d«tb1  or  ahstiact 
terms  which  nre  }Hirrel  of  thp  Inw  itself.  And,  conseqnentlj, 
the  prowr  i-nd  of  interprelalion  is  the  disroyery  of  the  mean- 
in)!'  which  wns  actiialiv  aniip\ed  hv  the  lejrialator  to  those 
Tery  expn-ssions.  For  if  jud^'es  could  depart  nd  Ubitytii 
from  the  tiieniiiii)r  of  tho?e  evprps^ions,  and  coUect  the  pn>- 
visious  of  the  statute  from  other  indkia,  they  would  d»- 
Berl  (fjvuL'rally  speaking)  a  more  certain,  for  a  less  certain 

But  n  rule  of  law  established  by  judicial  decision,  eiiatB 
nowht're  in  juvciso  expressions,  or  iu  exptcssions  which  an 
parrel  of  the  ratio  f/ccirf-Wt.  The  terms  or  exptcasiotie 
employe"!  by  the  judicial  lejrislutor  are  rather  faint  traeea 
from  which  tlie  principle  may  be  conjectured,  than  a  guide 
to  be  followed  inHexibly  iu  case  their  ohiioua  meaning  be 
perfectly  certain. 


n 


Broad  as  the  distinction  is  between  the  interpretation  of 
statute  law  and  the  analojious  process  of  induction  by  which 
a  rule  is  extractHi  from  a  judicial  decision  or  decisions,  the 
two  listinrl  pniresses  have  comniouly  been  confounded  by 
those  who  have  written  on  the  interpretation  of  the  Roman 
law, 

Mait  of  tlio  modern  Civilians  who  have  treated  of  in- 
terjiredilion  have  applied  to  l\ie>liilule  /n  if  contained  in  Ju»- 
tiniun's  compilations,  and   to  the  dfcUiont  and  catuittiad 
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solutions  which  the  compilationB  also  compriBei  the  same       Lbct. 
rules  of  interpretation  or  construction.  XZZVII. 

For  example :  They  have  confounded  extensive  interpre-    '       '~"^ 
tation  of  statute  law  with  the  application  of  a  decided  case 
to  a  resembling  case. 

The  so-called  extensive  interpretation  of  statute  law  ex 
ratione  legis,  is  the  extension  of  the  provisions  of  the  law  to 
a  case  which  they  do  not  comprise,  because  the  case  falls 
within  the  scope  of  the  law,  although  the  provisions  of  the 
law  do  not  include  it.     There  is  truly  an  extension  of  the  law. 

But  the  application  of  a  decided  case  to  the  solution  of  a 
similar  case  is  the  direct  apj>lication  of  the  judiciary  law  it- 
self, and  not  the  extension  of  the  law  agreeably  to  its  reason 
or  scope.  For,  here,  the  law  cannot  be  extended  agreeably 
to  the  reason  of  the  decision,  inasmuch  as  the  reason  of  the 
decision  (or  the  ground  or  principle  of  the  decision)  is  it- 
self the  law.  The  application,  therefore,  of  a  decided  case 
to  the  solution  of  a  resembling  case,  is  the  direct  subsump- 
tion  of  a  case  to  which  the  law  itself  directly  applies,  and 
not  the  extension  of  a  law  ex  ratione  ejus  to  a  case  or  species 
ohveniens  which  the  law  does  not  embrace. 

Again :  ( )ne  of  their  commonest  rules  of  interpretation — 
cessante  ratione  Icgis,  cessat  lex  ipsa — applies  solely  to  pre- 
cedents, and  does  not  apply  to  statute  law.  For  m  statute 
law,  the  law  is  one  thing,  the  reason  another ;  the  law,  as  a 
command,  may  continue  to  exist,  althou^'h  its  reason  has 
ceased,  and  the  law  consequently  ought  to  be  abrogated ; 
but  there  it  is,  the  solemn  and  unchang«»d  will  of  the  legis- 
lator, which  tho  judge  should  not  lal;e  upon  himself  to  set 
aside,  though  he  may  think  it  dtvsirnble  that  it  should  be 
altered.  But  in  the  case  of  judiciary  law,  if  the  ground  of 
the  decision  has  fallen  awav  <»r  ceased,  the  ratio  decidendi 
being  gone,  there  is  no  law  left. 

IVofessor  Thibiuit  of  llei(lelb«'i*g  (iu  his  Interpretation  of 
the  Roman  Ijaw)  was  tht;  tii-st  (1  Udieve)  who  saw  distinctly, 
that  the  rules  of  interpretation  whicu  will  apply  to  the 
Edictiil  Constitutions  contained  in  .Justinian's  compilations, 
have  little  or  no  applicability  to  th(»se  judicial  decisions  for 
to  those  solutions  of  cases  that  arc  analogous  to  judicial 
decisions)  which  the  same  compilations  also  embrace. 

It  is  to  be  regretted  that  the  excellent  work  of  Professor 
Thibaut  *  is  on  the  interpretation  of  the  Roman  law  only, 
not  on  the  interpretation  of  law  in  general;  for,  conse- 
quently, ONxing  to  the  strong  i)eculiarities  of  Justinian's 
compilations,  it  has  little  to  do  with  the  general  principles 
of  construction.     But  I  am  scarcely  acquainted  ^ith  any 


*  Tiiibaut,  Thcori'  dcr   logidclicn    Aiislegung    dc8    rdmischeo 


he  'compelitioaDfoppodteanalogies'ttf tfaeiibtoN 
thine)  cannol  spp Iv  to  the  pruceas  of  the  discoTXir 
of  judidsiy  ]»«  )>j  abetnctioti  ci  indiurtioa  ta 
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book  nhich,  vrithin  so  small  a  compafs,  coat«i&s  sa  BMfc  I 
on^sal  t  Kin  king-.  As  WB9  9iud  by  li«Meiuii  of  tona  Wflfe-  I 
of  Uobb?3',  pan-uf  «f  libeliiis,  at  mtdulliS  teaUl. 

Iniustbeteatlvcrttolbe  pluaae  'Cuiupetitionof  ojituaint 
anaktgiee '  iua  poESage  of  Poley,  which  baa  been  eon troinW 
bf  Sir  Samuel  BoiuiUv  iu  a  wper  ia  the  *  liMiiibiu&b  K«- 
Tiew '  on  Codilicsdoa.*  Paier's  [vopoiilioD  is  uin : — 
'  After  all  the  fettaintj-  and  rest  that  can  be  eireD  to  jnhjiU 
of  kw,  either  bj  the  lUlefpoeitioo  of  the  Le<^alature,  or  the 
authority  of  pnweflenls.  one  printripal  HiuTCe  uf  dUpalKtiDa, 
and  into  nhicb  iiid««id  the  ^[i^alor  pan  of  Ic^l  L-calronrain 
may  be  resolved,  will  remain  stUI,  namelT.  the  compntititHi 
of  nppomte  analogisE.'  8ir  Samn«l  Koimlly  denies  ttutl  thii 
'source  of  dispiitatio!!,'  as  Paley  euUa  it.  ran  ante  io  tb* 
eaee  of  rtstute  law,  but  maintains  that  it  ia  jweuliai  In 
judiciary  law. 

Now  the  '  CO 

of  a  rule  of  judi _.      ..^   

already  iDdiottvd.^  If  the  rule  of  law  lias  V^u  inferrMl 
from  (>uc  itecUled  case,  it  cntinot  have  been  founded  on 
opposite  nualo);ii-j.  If  it  was  establisht'd  by  »«veral  decided 
ca^^.  it  was  founded  on  the  reseuibllng  and  not  on  the 
differini;  properties  of  those  several  cases. 

I'ulev  probably  refers,  not  to  ibe  discovery  of  the  rule, 
but  lo  ilie  application  of  it  to  the  case  awaiting  Eolution. 
Tliflt  ci\sv  may  in  some  points  resemble  the  hi'polhetical  or 
ab?truct  case  which  is  the  subiect  of  the  rule  proposed  to 
be  applied.  It  mnv  in  other  points  resemble  a  hypothetical 
case  which  forms  ike  subject  of  a  different  rule.  Thes«  are 
certainly  comisetiog  analogiea.  But  thev  are  not  peculiar  to 
judiciary  law,  and  oocurw  here  law  of  any  kind  is  tobe  applied. 

[Probably  what  Sir  S.  Boniilly  tvi'ers  to,  is  a  verr  dif- 
ferent process  of  applying  judiciary  taw,  not  unfrequently 
resortea  ti>,  and  which  one  is  sometimes  in  ptactioe  com'- 
pelled  to  resort  lo,  in  despair  of  discovenng  the  ralio 
dfciilrn/li  of  llie  cases.  Instead  of  first  inferrinjr  the  rale 
of  law  and  then  npplyimr  it,  we  conipnre  the  circumstances 
of  the  ciise  nwaitiu;;  solution  with  those  which  existed  in 
one  or  more  eases  which  have  been  already  decided;  and 
having  a.vcrlained  which  i»se  it  most  resembles,  assume 
that  the  decision  will  be  similar.  This  is  a  method  not  so 
much  of  jiidiHn^,  as  of  gue»»iag  what  the  decision  of  a 
judt-e  or  of  a  Court  of  vVpi^al  is  likely  lo  be.  The  method 
(if  il  niav  be  called  one),  although  a  blind  piiide,  sometimes 
answers  in  the  dark  a.i  well  as  auolher.  The  student  is, 
however,  recommended  to  endeavour,  if  possible,  to  discover 

•  Edin.  Kov.  vol.  xxix.  p.  1-H. 
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the  principle  of  the  decisions  relied  on  hefore  attempting  to 
apply  them.— ^R.  C] 

As  being-  connected  with  the  subject  which  I  am  now 
considering,  I  will  advert  to  a  foolish  remark  of  §ir  William 
Blackstone  concerning  the  judicial  decretes  of  the  Roman 
Emperors. 

He  tells  us  that  these  decretes, '  contrary  to  all  true  forms 
of  reasoning,  argue  from  particulars  to  generals.'* 

The  trath  is,  that  an  imperial  decrete  of  the  kind  to 
which  Blackstone  alludes,  is  a  judicial  decision  establishing 
a  new  principle.     Consequently,  the  application  of  the  new 

Srincipie  to  the  case  wherein  it  is  established,  is  not  the 
ecision  of  a  general  by  a  particular,  but  the  decision  of  a 
particular  by  a  general.  It  he  had  said  that  the  principle 
applied  is  a  new  principle,  and,  therefore,  an  ej;  ])08t  facto  law 
with  reference  to  that  case,  he  would  say  tridy.  But  the 
same  objection  (it  is  quite  manifest)  applies  to  our  own 
precedents. 

What  hindered  him  from  seeing  this,  was  the  childish 
fiction  employed  by  our  Jud^,  that  judiciary  or  common 
law  is  not  made  by  them,  but  is  a  miraculous  something  made 
by  nobudy,  cxistmg,  I  suppose,  from  eternity,  and  merely 
declared  from  time  to  time  by  the  judges,  'fhis  being  the 
case,  of  coiu-se  there  can  be  no  ex  jxfst  facto  legislation  in 
the  English  judiciary  law. 

The  natural  or  customaiy  order  in  which  the  law  of  any 
country  arises,  or  is  founded,  seems  to  be  this : 

1st.  Rules  of  positive  morality. 

2ndly.  The  adoption  and  enforcement  of  these  roles  by 
the  tribunals. 

drdly.  The  addition  of  other  rules  drawn  from  the  former 
by  consequence  or  analogy. 

4thly.  The  introduction  of  new  rules  by  the  judges  prO" 
prio  arhitrio ;  and  illations  from  these. 

5thly.  Legislation  proper,  by  the  sovereign  legislaturOi 
in  the  same  order. 

6thly.  The  action  and  reaction  of  judicial  legislation 
and  legislation  proper. 

7t&y  and  lastly :  A  Code. 

The  conception  of  a  code,  or  systematic  and  complete 
body  of  statute  law,  intended  to  supersede  all  other  law 
whatever,  does  not  seem  to  belong  to  any  age  less  civilized 
than  our  own.     It  is  essentially  a  modem  thought.f 

•  Vol  L  p.  59. 

f  Anciently,  all  collections  of  laws  (or  leeal  rules)  promulged  by 
the  iM^lature*  were  called  Codes.  The  modem  idea  of  a  Code—* 
oompkte  and  exclusive  body  of  lav— did  not  arise  till  after  the  mid- 
dle of  the  last  century.  First  examoles  of  such  Codes  :  in  Prussia, 
1747 ;  Austria,  1753    RuaeU  1767;'France,  1793  ;  Italy,  V«^. 
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Il  doM  indeed  vmmt  bun  Die  PMnki^td,  Unl  Jw 
tDtt^QJed  tluuu  ami  lae  C«d«  to  \d  tl)»  only  Uw  dxt 
to  ubiaio  in  thR  Itaiuaa  Kmpii* ;  bat  vr  am  only  iBan«lri 
tlie  fODceii.  For  iboia  MBtyiUlioiia  wtrc  no  ■oomtm 
niulvninl,  tlinn  he  nas  i)l%>d  la  art  sbotit  «  Dinr  adMM 
and  to  add  to  tbeiii  K  lodv  afNtriFls  s«  lri(r  ne  UMnnMhMi 

Tbi9,  h>>irf ver,  is  U>»  unly  riamplir  ocrurrin^,  •«  fwu 
■m  swuv,  in  uurimrt  tuiMS,  vbicb  out  fe  fonsidimxl  M  ( 
af  [iroach  to  )1»  rowvplion  of  »  Code.  iJmfSKtS  IiIm  in 
Dcn  Kem  to  liave  n>nn  beroBil  a  nmqiilatioii  of  tlie  iofm 
the  ^paiat  sndfiMi  :  a  dS)[ie*t  of  tbe  then  exiati^  tWa 
law. 

Tlie  uanfppliom  eDloiaimd  of  a  OeMk)  in  modem  tan 
Inn  i^enenllr  bn;n  ae  indittinct  as  Judnian**,    juri  ll 
iHiherluefauiMaftboiiiipoiftctMWOraJl  n«etit  alUDVlf 
at  codiScmtian,  and  th.«  attsta  bjr  hmod  of  wtiieb  tlw  ml 
fiew  liare  left  to  t)^^  cofeml  ^pididary  law  the  -  " " 
which  tfapT  knew  Dot  bvw  to  deal  icitli. 


I.KCTlItE  XXX^TIL 

(Vj-uHHrf;..-*  OIJKtium  lo  Jtidii-ial  LeyidatioH. 

LrcT.  II  *v!Ni;  t.nifln-d  «[iin  a  fiiv  <if  ihe  niuuerous  difTMBDMS 

XXXVIir.    „]i;,,|,  ,iiMiiiu-uWi  'Mii'r  iVoiii  jx'diriiiiy  law,  1  pass  to  the 

'        '  nJvuuia::i;i  and  <iisidvaiiiai;ef  ..t'  jmlicinl  or  improper  le(ri»- 

laii.iii.   !ind   ilie   |Ki!^il-iliiv  i<(  rM'liidlnp    that    pievaleot 

III.  df  of  li-L'iri'.mioti.  liv  luvau?  iif  •.tih*,  oi  tyfleim  of  Oahtlt 

I  will  lirft  fiiriMd.r  soiuf  LTmi  nil  less  object  iooa  which 
niv  ni.1.1,'  to  ji^iii.  iiirv  hm-.  1  tL.'ii  will  remark  aa  Boms  of 
till-  riil^  niili  iviiicii   it  riiilly  is  pn-pnant.     I  Bhall  then 

BniihmnL'i  It  f.^.m,,  1,1  U'  .ifiijrd  by  li.>Tit]iaiii.  that  jiidiciaiy  law  is 

j'Bii?b^n"ii'-.   pii'iwllv  )ii\v.     llf  ?iiys  it  consist:!,  at  the  most,  of  guawi- 

Thij  abjifii.'u  I  have  nlrendy  [mrtly  answered.  It  bu^ 
gests,  bowel  er,  iu  Ihi^  iilniv  the  followinv;  remark. 

II  nji)ioai>  to  uie  that  judii'iary  law,  whether  made  by 
th«  foviTeij^B  or  by  ftiU'tditiate  juil^.f.'',  qiiadnites  witn 
Bt'DthiiniV  iiwn  dehnition  of  n  $:eiiuine  but  tacit  comiDaiid, 
C^  civeu  ill  a  note  to  bis  '  Fraciuent  on  Goremment. 
^VK'ni  it  i*  I'ei-lVcily  wtll  koown  to  be  the  will  of  the 
sovtn'iiTD  thiit  ibo  iiriiioiplt^  or  trounde  ofjudidal  decisions 
should   be  ubierved  by  the  subjecta,  as  rules  of  conduct  to 
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be  enforced  by  sanctions,  the  intimation  of  the  sovereign 
will  is  as  complete  as  in  any  other  case. 

Another  objection  to  judicial  legislation  which  is  of\en 
insisted  upon,  (and  which  is  urged  by  Sir  Samuel  RomiUy, 
in  the  article  already  refeiTed  to,)  is  also  (I  think)  founded 
in  mistake.  It  is  objected  to  judicial  legislation,  that  where 
subordinate  judges  have  the  power  of  making  laws,  the 
community  has  little  or  no  control  over  those  who  make 
the  laws  tiy  which  its  conduct  must  be  governed. 

Now  this  objection,  it  is  manifest,  is  not  an  objection  to 
judiciary  law,  but  to  law  proceeding  from  authors  (judicial 
or  not)  who  are  not  sufficiently  responsible  to  the  bulk  or 
mass  of  the  communitv. 

The  objection,  as  aimed  particularlv  at  English  judiciary 
law,  would  apply  to  statute  law,  made  by  the  English  judges 
after  the  manuer  ol'  the  Koman  Praetors. 

It  would  indeed  apply  to  such  statute  law  in  a  less 
degree.  For  a  le;ii^lator  going  to  work  in  the  way  of 
judicial  legislation,  h;is  more  opportunities  of  covering  a 
sinister  intent,  than  a  K'^rifslator  who  sets  a  rule  directly  and 
professedly.  A  statute  law  Inking  expres.^ed  in  an  abstract 
or  genenil  fonn,  its  scoj  o  or  ]>urpose  is  comint)nly  manifest ; 
and  if  its  purj)Ose  is  jeniicious,  \\s  autlior  cannot  escape 
from  general  censun'.  IJiit  a  law  nmde  judicially  being 
implicated  with  a  wculiar  case,  and  its  puriH)si»  not  being 
expressed  in  any  determinate  shape,  its  author  can,  with 
comiMirative  ease,  disavow  any  purj^ose  which  has  excited 
hostile  criticism. 

It  is  a  nMimrk  <»f  Kant,  that  the  expression  in  abstract 
and  general  tennn  of  n  given  maxim  or  principle,  atlbrds  a 
priMif,  (or  a  presumption.)  that  the  maxim  or  principle,  as  a 
maxim  or  principle,  is  coiiscr^i^it  to  truth  and  reason.  *  Der 
allgemeiuo  Ausdnick  eir\/  Maxime  zum  iJeweise  dient,  sie 
sey  als  Maxime  verniiuftig.*  It  certainly  atlords  a  proof, 
(or  a  presumption,")  that,  in  the  opinion  of  the  party  who  so 
expresses  the  maxim,  the  maxim  is  couionant  to  reason,  and 
may  be  laid  ojhju  and  Iwre  to  the  examination  of  others. 

Another  current  objection  to  judiciary'  law  supposes 
that  judicial  legishitors  legislate  arbitrarily  :  that  the  oody 
of  the  law  by  which  the  community  is  governed,  is,  then*- 
fore,  varsing  and  uncertJiin :  and  that  the  body  of  the  law 
for  the  time  being,  is,  therefore,  incoherent. 

Now  this  may  be  tnie,  to  some  extent,  of  supreme  judicial 
legislation,  for  the  Sovereign  in  the  character  of  judge, 
(like  the  Sovereign  in  the  character  of  legislator,)  is  con- 
trolled by  nothing  but  the  opinions  or  sentiments  of  the 
communitv.  But  in  respect  of  supreme  legialationi  the 
objection  L)  equally  applicable  to  statute  law. 
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4lBia«I  «*WT  ttxniniunlT,  fonn  tbe  pn^Ur  punuw  of  jml 
ciuT  Iiw>.  tlie  objoctiQa  in  mwrtiniB  wiU  btx»t  a{^T  i 
>U.  Fdr  the  vAi^wM  of  BohvdtiuAe  jadgg^ec  (like  |m 
tbe  SOToeifa  k^ilatii»)i>  eovtrolled  bj  nililic  otaik 
It  U  (witraUed,  Buavans',  br  Uw  Bin«(ci)m  liftiiiMliiil 
nnda irbaar  imnctioD  tlnlr  ifecatioaana  ni^eTl^  wM 


iiulicurv  \» 

It  »]»]  will  apfilT,  iriih  ■  fev  n 

bw  vliicb  u  B*tBliH)iie>l  k  euKwditMUa  Mtltan. 


Fimndi 

in  le]ri*to<iHp  wIkUmt  ifinecl;  «v  !■ 
eim  «f  lainte  Imttrb,  «jt^  tW  ■> 
ihoritr  which  ia  DOIuiyiT  aoquiivd  In   thrir  pnlesannu^ 


MM  of  radK<«.'iii  it 
17,  ia.tfcB  inAtwDn 


t>{Biuoiie  and  pnictice^.  The  supCTiiii 
bar.  and  of  uibrr  jMCliiionere  i)f  thi'  kw,  prevent  devia- 
tiona  iVoiu  exi^^tiii^  law.  unless  they  bo  ottmnant  to  the 
interests  of  the  cotumiuiitv,  or.  at  feasl.  to  ihe  interests  of 
the  cnifl.  Aud  thoii^'h  tlie  ioleiv^ts  of  the  craft  are  not 
unfivquently  njpo.ied  to  the  interests  of  the  comniuaitT, 
the  iivo  set*  of  iulerests  do.  in  the  mflin,  chime. 

The  judicial^'  hiw  made  hv  the  tribunals,  is,  in  effect. 
the  joint  prudiict  of  the  tuo^t  experienced  and  iitost  sldlhil 
part  of  the  le-^l  profe^ion.  In  the  somewhat  disrespectful 
laii<niace  of  Bi'iithaiii,  it  is  not  the  priwluct  of  Judee 
only,  biit  it  if  the  joint  product  of  Jud^  and  Co.  So 
pTeat  is  the  inlluence  of  this  professional  opinion,  that 
it  frequently  forces  upon  the  Courts  tbe  adoption  of  a 
rule  of  law,  by  a  sort  of  moral  necessity.  When  the 
anlicipatioQ  of  hiwyere  as  to  what  the  Courts  would  pro- 
bablv  decide  if  the  case  came  before  them,  baa  been  often 
Bclei  u])on,  so  niauT  interests  are  adjusted  to  it,  that  the 
Courts  are  compelled  to  make  it  law.  .\  rule,  for  instance, 
established  by  tne  practice  of  conveyancers  bein^  coDStantlv 
acted  upon,  and  engajring  a  vast  variety  of  incidents  in  its 
favour,  perfomis  the  functions  of  a  law,  and  will  probably 
become  law  as  the  particular  cases  arise. 

The  wav  in  which  law  is  made  by  prii-ate  lawyers,  is 
well  dcscrifccd  in  the  IM^'ests.  by  an  escerpt  from  Pomponiui. 
'  Conatare  non  polest  jus.  nisi  sit  aliquis  jurisperitiLs,  per 
quern  poMlt  quotidie  in  melius  prodiK^.'  This  is  almost 
inevilaoly  tho  growth  of  law.  The  laity  (or  non-lanyer 
part  of   the  conuuuuity)   ore   competent   to  coDceit'c  the 
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more  general  rules :  but  none  but  lawyers  (or  those  whose       Lrct. 
minds  are  constantly  occupied  with  the  rules)  can  produce    XXXVIIL 
(or  evolve)  those  numerous  consequences  which  the  rules    "^     '      ^ 
imply,  or  can  give  to  the  rules  tnemselves  the  requisite 
precision. 

Savigny  describes  modern  law  as  composed  of  two 
elements,  the  one  element  being  a  part  of  the  national  life 
itself,  and  the  other  element  being  the  product  of  the 
lawyers*  craft.  The  first  he  names  the  political^  and  the 
last  the  technical  element. 

Independently  of  the  external  checks  above  mentioned, 
there  are  causes  which  naturally  determine  judges  to  abide 
by  old  rules,  or  to  form  new  ones  by  analogy  to  the  old : 
namely,  1st;  A  regard  for  the  interests  and  expectations 
which  have  grown  up  under  ostabli8hed  rules :  2ndly ;  A 
perception  of  consequence  and  analogy  which  determines  the 
understanding,  independently  of  any  other  consideration. 

The  truth  is,  that  too  great  a  respect  for  established 
rules,  and  too  great  a  regard  for  consequence  aqd  analog}', 
has  generally  been  shown  by  the  authors  of  judiciary  law. 
"Where  the  introduction  of  a  new  rule  would  interfere  with 
interests  and  expectations  which  have  grown  out  of  estab- 
lished ones,  it  is  clearly  incumbent  on  the  Judge  stare 
decvtis ;  since  it  is  not  in  liis  power  to  indemnifv  the  injured 
parties.  But  it  is  much  to  be  regi'etted  that  J'udges  of  ca- 
pacity, experience  and  weight,  have  not  seized  every  oppor- 
tunity of  introducing  a  new  and  benefic'al  rule  wherever 
its  introduction  would  have  no  such  effect.  This  reproach 
may  be  made  against  Lord  Eldon. 


LECTURE  XXXIX.    (Part  I.) 
Disadvantages  of  Judicial  Legishtion, 

\s  my  la^t  discourse,  I  directed  attention  to  a  few  of  the 
numerous   differences  which   distinguish  statute  law  from 

i'udicianjltiVfy  and  I  examined  certain  objections  to  judiciary 
liw,  which,  in  my  opinion,  are  founded  in  misapprehension. 
I  now  shall  state  a  few  of  the  numerous  evils  which  ju- 
diciary law  really  produces. 

Although,  as  I  showed  in  my  last  Lecture,  judiciary  law 
has  more  of  stability  and  coherence  than  might  at  first  sight 
be  imagined;  every  system  of  judiciary  law  has  all  the  evils 
of  a  system  which  is  really  vague  and  inconsistent.  For  it 
is  to  the  bulk  of  the  community  absolutely  unknown  and 
unknowable.  And  even  to  the  mass  of  lawyers  it  is  im- 
perfectly known  and  liable  to  be  misconceived.    Thifl  ariaeft 
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'-*   -he  panikntMa  of  thm  cm»  «r 

Mi«aM  «b«nnar  ibe  Inrnw 

4hMMaint«o«Bn;  >hbw)v,  br  mhm 

■MM  W  BNHfct.  a^  V  ""*<*  "^  *^  ^'i'*)'*  ■>f  *x*n*^ 
tW  bn»  (I  tjfmrt  A*  ''■■iri'M  kwws  ■»!  ecOketod  te 
th»  iiBH  I  ftiip  ya«pci««)  ftw  the  yrtiaJg  imMaj  —h    , 

n»  diAndtr  of  otnctsr  ik:  tra-  ft«D  lb*  finlnilw 
dflrJMM*  luai  nil  «CTHMI  tf  w»  ulran  la  tba  ffmoHS 
wUd  1  dMerihed  ia  *  fntion  LMtin*;,  of  wienubunKlht 
ntm  *cift«jr,  whkk  nalh-  cdMiibila  th>  rala.   To  arit« 
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which  relate  to  certain  crimes,  and  to  contracts  of  fi^quent       Lkct. 
occurrence.     And  of  these  rules  or  principles,  the  bulk  of     XXXLX. 

the  community  have  some  notion.    But  tnose  portions  of   ^ ^i 

the  law  which  are  somewhat  complex,  and  are  not  daily 
and  hourly  exemplified  in  practice,  are  by  the  mass  of  the 
community  unknown  and  unknowable.  Of  those,  for 
example,  who  marry,  or  of  those  who  purchase  land,  not 
one  in  a  hundred  (I  will  venture  to  affirm)  has  a  distinct 
notion  of  the  consequences  which  the  law  annexes  to  the 
transaction. 

I  am  far  from  thinking,  that  the  law  ever  can  be  so  con- 
densed and  simplified,  that  any  considerable  portion  of  the 
community  may  know  the  whole  or  much  of  it. 

But  I  think  that  it  may  be  so  condensed  and  simplified 
that  lawyers  may  know  it :  and  that,  at  a  moderate  expense, 
the  rest  of  the  community  may  learn  from  lawyers  before- 
hand the  legal  efl^ect  of  transactions  in  which  they  are  about 
to  engage. 

The  evil  upon  which  I  am  insisting  is  certainly  not 
peculiar  to  judiciary  law.  Statute  law  badly  expressed,  and 
made  bit  oy  bit,  may  be  just  as  bulky  and  just  as  in- 
accessible as  law  of  the  opposite  kind.  But  there  is  this 
essential  difTerence  between  the  kinds  of  law.  The  evil  is 
inherent  in  judiciary  law,  although  it  be  as  well  constructed 
as  iudiciar>'  law  can  bo.  But  statute  law  (though  it  often 
is  Dulky  and  obscure)  7nai/  be  compact  and  perspicuous,  if 
constructed  with  care  and  skill.  There  is  in  this  respect  an 
essential  difierence  between  statute  and  judiciary  law. 

It  must  further  be  recollected,  that  whether  performed 
by  judges  applving  the   rule    to  subsequent  cases,  or  by 

Srivate  persons  in  the  course  of  extra-judicial  business,  the 
elicate  and  difficult  process  of  induction  and  abstraction 
from  decisions  selected  out  of  the  enormous  mass  is  com- 
monly perfoiTued  in  haste.  Insomuch  that  the  persons  trying 
to  ascertain  the  rule  and  apply  it,  must  often  mistake  its 
import  if  they  do  not  in  their  hasty  search  miss  the  particu- 
lar decision  containing  the  rule  sought  for. 

And  this  naturally  conducts  me  to  a  second  objection :    a  aerond 
namely,  that  judiciary  law  (generally  speaking)  is  not  only   nb|?rtion  u* 
applied  in  haste,  but  is  also  tnade  in  haste.     It  is  made   ^^Jj,^  **"• 
(generally   speaking)   in    the   hurry   of  judicial  business,   bMC«u 
and  not  witn  the   mature   deliberation  which  legislation 
requires. 

This  objection  does  not  necessarily  apply  to  all  judiciary 
law  ;  for  wnen  made  on  appeal,  after  solemn  argument  and 
deliberation,  it  may  be  maae  with  as  much  care  ^and  fore- 
sight, perhaps,  as  any  statute  law.  This  was  the  case  with 
manjr  of  the  decretes  of  the  Roman  emperors,  as  the  supreme 
judicatory  of  the  empire,  which  were  drawn  up  by  the 
Frafetius  pr€Ftarn,  commonly  the  most  eminent  uBk^ot  vok 
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Part  II.     ^»   empire,  or   b^  the  eoimeat   joiuconsulte   wbom  ba' 

, ccDSolted.    Thi^  b  the  owe  to  aame  extent  irith  the  CoOtt 

of  ultimate  Appeal  in  thie  couatrj,  partioubulj  wbnn,  M 

UtliOTto  has  be^n  the  pnetice  in  the  JuiliriftI  Committoa  tC 

the  Privy  Coimcii,  the  iud^ent  b  settled  in  -writang  M  tl* 

joint  jaairiiu^Dt  of  the  Oomt,  bo  that  its  effect  ia  tuA  wk-. 

ened  br  the  doubts  and  difsents  of  iiuliridaal  jndgM. 

X  uiiM  Thlnllj :  In  nJBtion  to  the  decided  eaoe  b^  wUcb  the 

MhHiMw'  j^[g  jg  inlpodiim>>l,  b  rale  of  judicisij  law  is  alvkjs  (nlrwt^ 

iflS^'JiS"'  "P**^"?)  ""^  often  in  its  practical  eBect  an  «r  po^  jfitil* 

It  IB  not  olaxtiji  BO  in  practical  effect ;  for  lu  I  obMtTfd 
io  IDT  Lut  L^ture,  the  decisions  of  the  Courts  we  oAtd 
anticipated  bv  privnte  pnctitionet*.  And  the  I»w  ihm 
antioipnted.  though  not  Btrictly  law,  perfonna  the  funetioM 
of  ai^tiiAl  law,  and  t^nerttll?  beuotuee  such  ulttmaltjjr. 
Though  nut  fnrewanied  b;  the  legialalure,  the  partie*  ue  m 


The  liuiitAtion,  however,  inunndiatel}-  aMT?  vagmglmi 
18  'mr<i^nilir»nl :  and  (speaking  genemllv)  a  rule  of  jwUciuT 

!  ■  .  ■  -  '  ■  ■  ■■  ti.  the  case  to  which  it  b  firat  applieu, 
.  .ill  fj-  posl  fmin  Iniv.  biit  hiia  all  Iht- 
mbiLir/iinia  fi  iii.-(.fjiu'iicea  of  ex  jiost  facto  li>(.-ialfttion. 

l\>iirt!iU  :  I  am  not  nwnre  that  there  is  anv  test  by 
whii'li  the  vnhililv  of  a  nde  iiiado  judicially  can  lie  ascer- 
tained. 

Is  it  the  numbfr  of  decisions  in  'nhich  a  nilc  has  beeo 
followed,  that  luakes  it  law  binding  oq  future  judges  P  Or 
is  it  the  rlegantia  of  the  rule  (to  borrow  the  languago  of 
the  liomftn  kwrers),  or  its  coDsisteucj  and  harmonj  with 
the  bulk  of  the  leical  system  F  Or  is  it  the  reputation  of  tha 
judge  or  judges  hv  whom  the  case  or  cases  introducing  the 
rule  were  decided  ? 

In  fine,  we  can  never  ha  ahsolutelj  certain  (so  far  as  I 
hnow)  that  any  judiciary  law  is  ^od  or  valid  h»w,  and  will 
certainly  be  followed  by  future  judges  in  cases  resetubling 
the  cases  by  which  it  has  beeu  introduced. 

Here  then  b  a  cause  of  uuoerlAintj  which  seems  to  be 
of  the  essence  ol judiciary  law.  For  1  am  not  aware  of  aoy 
contrivance  by  which  the  iuconrenience  could  1»  obvbted. 

It  is  manifestly  nol  of  the  essence  of  atalute  taw.  For 
assuming  that  statute  law  is  well  constructed,  and  ia  also 
approved  of  by  the  bulk  of  the  community,  it  Is  absolutely 
certain  until  it  is  repealed. 

If,ind«ed,it  be  ol)scuro,or  generally  dialikediit  is  not  mora 
certain  than  judiciary  law.  If  it  be  obscure,  it  is  not  know- 
able.  And  if  it  be  geuemlly  disliked,  although  it  ba  per- 
fectly perspicuous,  it  probably  will  be  abrogated  by  the 
tribunals  at  the  instance  of  public  opinion.    A  curious  case 
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of  this  has  been  mentioned  to  me  by  Colonel  Murat,*  son  of  Lscr. 
the  late  King  of  Naples,  who,  cunously  enough,  has  prac-  X3DCIX. 
tised  as  an  English  barrister  in  the  Floridas,  and  seems  to  '^  • 
have  a  very  pretty  knowledge  of  English  law.  He  says  that 
the  Acts  of  tne  legislatures  of  those  American  States  in  which 
he  has  resided,  are  habitually  overruled  by  the  judges  and 
the  bar.  At  the  befirinning  of  every  term  they  meet  and 
settle  what  of  the  Acts  of  the  preceding  session  of  the 
legislature  they  will  abide  by ;  and  such  is  the  general 
conviction  of  the  incapacity  of  the  State  legislature,  and  of 
the  comparative  capacity  and  the  experience  of  the  judges 
and  the  bar,  that  the  public  habituaUv  acquiesce  in  this 
proceeding.  Accordingly,  if  a  law,  which  the  profession 
nave  agreed  not  to  obey,  is  cited  in  judicial  proceedings,  it 
is  absolutely  rejected  and  put  down  by  the  lawyers  wm 
c^r6m<mie.  In  such  a  case  as  this  it  is  evident  that  the 
statute  law  is  not  certainly  law,  unless  it  chime  in  with  the 
opinion  of  the  judges  and  of  the  bar. 

An  objection  is  sometimes  made  to  judiciary  law,  which   An  etii  not 
is  founded  on  an  accident  rather  than  inherent  in  its  nature :   ihSmI^  ui 
that  it  is   not  attested   by  authoritative  documents,  but 
resides  in  the  memory  of  the  judges,  or  is  attested  by  the 
disputable  records  of  private  reporters. 

In  some  of  the  smaller  States  of  Germany,  the  decisions 
of  the  Courts  are  not  recortled  and  circulated  among  the 
public,  even  by  private  reporters,  in  consequence  of  the 
smallness  of  ihe  State,  and  the  small  quantity  of  business, 
which  is  not  sufticient  to  pay  a  reporter.  In  these  States 
the  law  must  be  utterly  unknown !  Acconling  to  Thibaut,t 
it  in  fact  is  unknown  even  to  the  lawj-ers.  There  is  an  approx- 
imation to  this  in  certain  cases  in  our  own  country  :  in  local 
('ourts,  for  instance,  such  as  that  of  the  Duchy  of  Lancaster. 
The    peculiar    law  administered  by   these  Courts  dwells 


JadlcUry  Uw. 


•  It  may  not  be  impertinent  to  pay,  that  the  *Murat'  here 
alluded  to  u  Achille  Murnt,  the  eldest  son  of  the  »omewhile  Kiu^ 
of  Naples.  After  the  fall  of  lionnpnrtc  he  settled  in  America, 
-where  he  married  a  f^randniecc  of  Washington  and  became  a  prac- 
tising advocate  at  the  American  bar.  In  18.U  he  and  his  wife  re- 
ride*!  for  some  time  in  Kn^^land  and  fn-fluently  visited  us.  The 
convemntion  Ix^tween  Mr.  Austin  and  M.  Mural  almost  always 
turned  on  Inw.  It  v/ax  strange  to  hear  the  technical  langua^  of 
English  law  familinrly  u»e<l  by  a  man  whose  feature.-*  reminded  one 
at  every  moment  of  hi.H  origin,  and  of  the  widely  different  destiny 
which  had  sicnu'd  to  await  him.  M.  Mural  afu-rwanls  wrote  a 
bo<ik  in  w  hi.  h  tho  inj*tiiution  of  slax'cr}-  was  represented  as  indis- 
pensable to  the  highctt  furms  of  civilization.  He  died  some  years 
ago. — N.  A. 

f  *Uel)er  die  Nothwendigkeit  eines  allgemeinen  bQrgerlichen 
ReciitffUr  Deutschland  '  (in  the  *  Civilistischo  Abhandlungen,*  and 
also  printed  separately,  Heidelberg,  4lh  edit.).  Thia  ia  the  book  to 
which  Savigny'a  •  Vom  Ikruf,  etc  was  an  answer. 
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cmtirel.T  in  the  loemoi;  of  tim  mf^^^nv :  that  is,  U  ed 

Bamewhi^re,  but  is  rotinOv  what  liu  rhooae*  to  maJm  it 
the  puticiiW  case.  And  pvcryonn  who  treamiBti  ocuOon 
Qiuot  UaTe  seen  that  ocxauiiuuiIlT.  nhen  tllo  jud|!e 
EtnndBtill,  he  eIo(n>s  dawn  mid  Whisjiera  to  Ihn  regi 
the  Court,  in  wnote  SnritaUrj/n,  or  consdouaJieM,  llu 
uurtiou  of  tl|e  law  of  the  Court  dow  renllj  Ktxde.  All  ill 
huweTer,  is  not  inheroDt  to  jndiciurv  law.  It  is  clnu  tk 
tliere  miffht  be  an  Huthentic  pubHcation  and  lecon)  oT  ji  ! 
ciiiTf  law.  Neither  ii  the  uhjection  peciUiat  to  judioifl 
law.  Statute  law  ie  not  neeemiarily  writtei 
published  or  recorded  iu  an  autheotic  form. 

Fifthly :  In  eonsequeoee  of  tb«  impliralion  of  tb»  i 
'  dfcidendivnlh  the  pMuliantieB  of  tlie  decided  cnse,  \h»r 
or  rule  is  ueier  or  lajeW  «Mii|irehei>sive.  It  i«  ulwrwt  ne 
Buily  confined  to  such  future  cafes  tu  closely  rc«emU« 
case  actiutllj  dedded  :  although  other  cueeJ,  utoiw  leiBOUn 
roaemblintr,  may  need  the  care  of  the  legialnlor.  J 

And  this  incoDFenienm  (for  a  TUtison  which  I  iMnJ 
noticed  aboye)  ia  pivbabl^  of  the  saaeaOB  of  ^udidaajr  tvaJ 
So  delicaU  and  difficult  u  the  task  of  legielatton,  t^iT  aof^ 
comprehensivL'  rule,  lunde  in  hnslc,  and  undpr  a  pressure  of 
biifioo^s.  'n'ould  probably  be  ill  adiipteil  to  meet  the  coutt'm- 
pkted  tiurpo^t'.  The  most  experienced,  nnd  the  most  learned 
and  ubfe  of  our  jiidg^eA,  have  commonly  abstniued  the  most 
scrupulously  from  thruwiiig  out  ^fueml  proposilions  not 
neceiisaiilv  called  for  by  tho  case  to  be  decided  ;  and  con- 
ver^ly  wWn  a  dei'isinii  ia  expressed  to  he  Iw-sed  on  a  prin- 
cijite  laid  down  niora  broadly  than  the  fncts  required,  it  is 
olten  found  necessary-  iu  subsequent  decisions  to  narrow  the 
rule  apparently  laid  down  bv  the  lirst  decision.  This  is 
commonly  done  by  distiuguis^ing  the  s[«eies  of  facts  in  the 
now  case  from  those  which  called  for  the  decision  in  the 
first  case. 
1-  Si.Tthly :  wherever  nuich  of  the  law  is  judiciary  law, 
'  the  Blatule  law  which  coexists  with  itj  is  iniperrect,  ua- 
*  systeuintiCf  nnd  biilkv.  The  statute  law  is  not  of  itself  an 
t  e'dilice,  but  is  merely  n  set  of  irrefiular  or  unsystematic 
palclies  stuck  from  time  to  time  upon  the  fditice  reared  by 
judges. 

It  is  true  that  a  body  of  statute  law  (though  it  be  not 
stuck  patchwise  ou  a  groundwork  of  judiciaiy  law)  may  be 
irregular  and  bulky ;  and  this  is  actually  the  case  with  that 
portion  of  the  FrussinuLaw  nmde  IVom  time  to  time  by  the 
Prussian  Law  Coiumissiou  for  llio  purpose  of  amending  the 
Code.  But  this  arises  mainly  from  the  ovigiual  bad  con- 
stnictiou  of  the  Code,  and  tho  neglect  of  the  ('Overnment 
iu  not  remodelling  the  Code  from  tituo  to  time  and  inserting 
the  aiiieudmenls  which  have  bccu  found  expedient. 

And  there  is  this  esseutini  difference  k'tween  a  complete 
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body  of  statute  law,  and  a  body  of  statute  law  stuck  patcbr 
wise  on  a  groundwork  of  judiciary  law.  The  latter  mwA 
be  irregular ;  must  be  bulky ;  and  therefore  mvxt  be  dilHcult 
of  access.  The  latter  may  be  systematic ;  mav  be  compact ; 
and  therefore  may  be  (in  the  language  of  Mr.  Bentnam) 
coynoscible.  It  would  be  80  if  a  code  were  originally  well 
constructed  and  from  time  to  time  systematically  amended. 
Wherever,  therefore,  much  of  the  law  consists  of  judi- 
ciary law,  the  entire  legal  system,  or  the  entire  carpvs  juris, 
is  necessarily  a  monstrous  chaos :  partly  consisting  of  judi- 
ciary law,  introduced  bit  by  bit,  and  imbedded  in  a  mea- 
sureless heap  of  particular  judicial  decisions,  and  partly  of 
legislative  law  stuck  by  patches  on  the  judiciary  law,  and 
imbedded  in  a  measureless  heap  of  occasional  and  supple- 
mental statutes. 
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LECTUKE    XXXIX.      (Pakt    U.) 
The  question  of  Codification  discussed. 

Tub  question  of  codification  may  be  considered  in  the 
abstract  or  in  the  concrete. 

By  the  question  of  codification  considered  in  the  abstract 
I  mean  the  question  whether  a  good  and  complete  code  is 
better  than  a  body  of  law  (supposing  it  to  be  well  expressed 
in  its  way)  consisting  in  whole  or  in  part  of  judiciary  law. 
By  the  question  of  codification,  considered  in  the  concrete, 
I  mean  the  question  whether,  having  regard  to  the  circum- 
stances of  a  given  community,  it  is  expedient  to  attempt  the 
reduction  of  the  law  to  a  code. 

In  the  first  place  I  shall  confine  myself  to  the  question 
in  the  abstract.  I  shall  then  make  a  few  and  brief  remarks, 
— not  discuijsing  codification  in  the  concrete,  for  that  would 
involve  a  number  of  particular  considerations  which  do  not 
fall  within  my  design,  but — upon  the  nature  of  the  con- 
siderations on  which  the  discussion  of  that  question  ought 
to  turn. 

And  first  in  the  abstract : — 

That  codification  is  practicable  appears  as  follows. 

It  is  possible  to  extract  from  particular  decisions, 
rationes  decidendi.  Else  judiciary  law  would  not  be  law  at  all, 
but  a  mere  heap  of  decisions  depending,  so  far  as  not  resting 
on  statute,  on  the  mere  arhitrium  of  the  judge.  These 
rationes  decidendi,  if  stated  in  the  abstract  (and  illustrated 
by  t3rpical  instances^,  would  be  clearer  than  when  lying  in 
tne  concrete    implicated  with  the  circumstances  of  th^ 
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PartII.     particular  casoa.    Thev  would  alao  be  motv^enenil.klitM^ 

• '   Had  adequate.     For  they  would  be  s«  exprvwed  •«  to  m^ 

to  all  cases  of  tbo  species,  and  not  limits  to  the  mMM 
(witli  their  acfiduntdj  b;  which  tlie  nrtio'tet  (or  nilw)  mn 
eatablifthed.  Tiii.>  iudiu-tion  (previous  to  Ibe  utplieathtt) 
of  the  ratio  drcidamti  of  a  decided  cae«,  is  coditmUon  gr* 
rmi/oof  judieiaiy  law.  The  proceea  iannduubtedlv  difficult, 
and  great  hanu  IB  done  to  the  cause  of  eodificatJOD  W  i«- 
freBentin^  it  aa  easy.  But  if  judiciiiiy  law  is  law  at  aQ, 
it  is  possible  to  codity  it. 

Tbat  codi&catiou  of  atatnle  law  \a  pmctiCKhle  will  ddI 
adntit  of  ft  doubt.  If  it  is  practicable  to  establisb  piowal 
ndes  (id  aa  nbetract  fomi^  one  by  one  and  without  ayBlun, 
it  is  pmctitablo  to  establish  a  Bygtem  of  such  rules.  Tlii» 
is  doiie  pru'  Initio  when  the  statute  law  on  a  partJcultf 
subject  is  consolidiited.  A  coaaoUdaiing  statute  id  ofltvt 
very  commonly  anawore  lo  one  of  the  Sjjeuial  Codes  de- 
sired by  BoDlham.  It  is  a  code  of  a  cerism  departnieiit  nf 
the  Law  of  Persons. 

Tlijit  I'oililicntioa  (considered  in  the  abetta/;!)  is  «xfb- 

(li.  :.■  ■    111.1(1   nniply   demoujitmled   liV   a   mftc 

^!  ■■  iiliemut  iu  judicinrj  law. 

I  11  iM'  111  ilii'  ti.'--t  {iiirt  of  this  Lecture  enumerated  tbe 

Srincii'iii  ci  lis  iiilicri'iit  in  a  body  of  judiciary  law,  or  in  a 
udy  composed  ot  jiiiiicinrj-  law  and  statutes  supplenientaiy 
to  it.  There  reuiains  nothiiip:  jtcrlineai,  to  be  said  about 
tiio  qiieslion  of  codilication  in  the  abstract.  But  it  remains 
to  atrij)  the  question  of  certiiiu  im/?ertineiit  arjruments 
which  have  been  ndduced  by  the  advocates  on  tbe  two 
sides  of  the  so-cnl)ed  queiitioti. 

Before  I  advert  to  those  arguments,  1  would  briefly 
interpose  the  followiup remarks: — 

Iu  speaking  of  the  ndvantaiies  and  disadvantages  of  sta- 
tute and  judiciary  law  I  advert  lo  the  form  and  not  to  the 
matter.  It  is  clear  that  these  couaiderat ions  are  completely 
distinct.  Judiciary  law  of  which  tbo  pim)oscs  are  bene- 
IJcont,  may  produce  all  the  evils  on  which  I  have  insisted. 
Htntutc  biw,  well  arran^^ed  and  expressed,  may  aim  at 
pernicious  eiidn. 

In  like  manner,  codilication  does  not  involve  an v  innova- 
tion on  the  matter  of  tbe  existing  law.  To  imagine  tbe 
coutrary  is  a  mistake  often  made  by  the  opponents  of  codi- 
liciliuii.  They  often  suppose  codification  to  mean  an  entire 
chan[re  of  all  the  law  obtaining  in  the  country. 

'■"It'^'i"*  '^^  '"'*'  ""'^  aioil  current  objection  to  codification,  is 

cJi^oaiwii!     tbe  necessary  incompleteness  of  a  code.     It  is  said  that  tbe 

individual  cases  which  may  arise  in  fact  or  practice,  aro 
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infinite;  and  that,  therefore,  they  cannot  he  anticipated, 
and  provided  for,  hy  a  hody  of  general  rules. 

My  answer  to  this  objection  is,  that  it  is  equally  appli- 
cable to  all  law :  and  that  it  implies  in  the  partisans  of 
judiciary  law  (who  are  pleased  to  insist  upon  it),  a  profound 
Ignorance,  or  a  complete  forgetfulness,  of  the  nature  of  the 
law  which  is  established  by  judicial  decisions. 

For  either  judiciary  law  consists  of  nUeSj  or  it  is  merely 
a  heap  of  particular  decisions  inap]>licable  to  the  solution  of 
future  cases.  On  the  last  supposition  it  is  not  law  at  alL 
On  the  first  supposition  it  is  clearly  impossible  that  the 
rules,  being  finite  in  their  number  and  scope,  can  provide  for 
the  infinite  variety  of  possible  cases  that  may  arise  in 
practice. 

Yet  this  objection  is  insisted  on  by  many  of  the  redac- 
tors of  the  French  Code,  whom  one  might  almost  suppose 
to  be  enemies  of  codification,  and  desirous  to  defeat  the 
purpose  of  the  code  which  they  were  appointed  to  make. 
In  the  *  ConfiSrences  du  Code  5f apol(k)n,  a  work  containing 
a  report  of  the  discussions  in  the  Council  of  State  upon  the 
original  project  of  the  code,  Portalis  says  that  a  code  can 
provide  only  very  imperfectly  for  the  variety  of  cases  which 
arise,  and  that  much  must  lie  left  to  le  hen  seru  and  tSquiiS, 
Now  if  le  ban  setis  and  ViquitS,  that  is,  the  nrhUrium  of  the 
judge,  are  to  decide,  I  cannot  see  the  use  of  all  the  pother 
about  legislation.  So  far  as  the  judge's  arhUrium  extends, 
there  is  no  law  at  all. 

Hugo's  objection  •  is,  that  if  a  body  of  law  afi^ected  to 
provide  for  every  possible  question,  its  provisions  would  be 
so  numerous  that  no  Judge  could  know  them  all :  and  as 
to  the  cases  which  it  left  undecided  (which  would  neces- 
sarily be  numerous^  the  conflicting  analogies  presented  by 
those  cases  would  oe  in  exact  proportion  to  the  number  and 
minuteness  of  its  pronsions. 

The  objection  proceeds  on  the  mistake  of  supposing  that 
a  code  must  provide  for  every  possible  concrete  case. 

To  the  first  part  of  the  objection  it  may  be  answered 
that  either  the  future  case  must  be  provided  for  bv  a  law  oi 
it  must  bo  left  to  the  mere  arhitrium  of  the  judge.     .\nd 
\'0\x  do  not  obviate  the  incompleteness  inherent  in  statute 
aw  hy  making  no  law. 

The  second  part  of  the  objection  is  founded  on  the  sup- 
position that  the  provisions  of  a  code  are  more  minute  and 
numerous  than  the  rules  embraced  by  a  svstem  of  judiciary 
law :  and  it  is  supposed  that  therefore  the  rules  are  more 
likely  to  conflict. 

ISow  it  seems  to  me  that  this  is  the  reverse  of  the  truth. 


{ 
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SMond  :— 
Hoffo'tobjoe 
tion.   A  Code 
liable  to 
engenda' 
*  onmp«tini| 
analofic*.* 
8c«|».aS0, 


•  Cited  by  Savigny  (Vom  Bcraf,  etc.  p.  21). 


La-.o:  founts  and  Modes. 

As  I  liAve  shown  nbuve,  a  rule  made  t^  jbditklit 
is  alniOAt  necass&rilv  narrotr ;  wliilst  ■tfttnto  hw«  w^\ 
made  pompreheuaiveiy,  and  maj  amlink.-«  n  whola  (laHi 
cases,  inetead  of  embnclng  onl.r  one  of  cbu  apvciM  wtidkl 

And  nhich,  I  adt,  ia   the   moet    likelj  to  afcd 
'  competing  U)aia^w ' :  A  rrstem  of  mliM  fomicd  iiMiIJi 
nnd  made  on  a  oomprebeiisire  survey  of  tl>e  wfaoloJW  < 
Inn  P  or  a  congeriei  o(  dwiaioDe  made  ojte  at  ft  tim* 


thr  huny  of  judicial  bi 

I  admit  that  no  ccKle  cnn  be  pcimnlota 
it  may  be  le»a  incomplete  Uian  j  uivi^iiiAiJn ' 


I  admit  tbst  no  code  cnn  be  pcimnlota  or  p«vf«ct. 


well  construct^)  fr^  fruw  the  great  (kftwis  nhicrl]  1 
pointed  out  In  the  Intttir.  Il  in»y  be  bri<^,  i>onipacti 
malic,  and  thererora  3[iiiiwnble  M  far  as  it  frnea.  Aad 
devices  mav  be  hit  upon,  which  htro  never  _Ti>t  b««(i  tin, 
of,  or  wluch  have  bwu  OKglt«l«il,  for  nmoiitiif  tho  d< 
iucidetit  to  codes.* 

A  third  objection  to  codifiCDtinn  \a  fxniaAtxi  on  lb 
allegeid  ill  auccesa  uf  tli«  eu-callMl  codce  which  famv  bM 

e  compiled  iu  France,  Prdssia.  and  other  countriM,  bf  ordl 
of  the  government,  and  MtaUiabMl  as  law  by  its  authorit; 
I  now  proceml  {■>  consider  this  olijeptiun,  iiu'd  in  dojmr  so  I 
shall  have  uccimiou  to  advert  to  a  treati^^  liv  .'^vipTiy  od 
thn  subject  of  codt'A  (\oia  Deruf  unserer  Zeit  fur  Geaeti- 
jrebuu^f  und  liechtdwisscnachaft.  Heidelberg,  1814),  I 
reserve  for  the  cuocliidiiig  part  of  tiiis  Lecture  a  special 
examination  of  that  specious  but  hollow  treatise. 

It  must  he  ftdiuitted  that  the  codes  of  France  and 
l*niSjia,  to  which  at  present  I  confine  my  remarks,  have 
not  ocLMniplished  the  primary  enda  of  a  code  in  the  modem 
sense  of  the  temi,  that  is,  a  coniplete  body  of  law  inteaded 
to  Miper^ede  all  the  otlier  law  obtaining  in  the  country. 

In  Frauco,  the  codo  is  buried  nnder  a  hsap  of  suteequent 
eaact:nents  of  the  legislntiiri-,  aod  of  judiciary  law  aubae- 
qnently  introduced  bv  the  tribunals.  In  Prussia,  the  mass 
of  new  laws  and  authoritative  inlerpretatious  which  have 
been  inlrod»c«d  siihseqiieutly  to  the  promulgation  of  the 
code,  is  many  tinifS  the  size  of  the  code  itself. 

Now  the  ill  success  of  particular  codes,  admitting  tiimr 
failiue  to  be  a«  ouiplt'to  ns  is  alhriucd,  wonld  prove  nothing 

1  against  codilicatiou.  Those  who  woidd  inabo  it  teU  aa  an 
objecliou  to  codes  iu  general,  miist  show  that  the  particular 


evicts  niA}' bo  inslancnl  tlie  method  sdoplcd 
L  code  fur  India  which  were  published  under 
■  ■    '   '  "         '    ■  lelhod,  combinlag 
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eodes  in  question  have  failed  88  being  codes,  or  by  Tirtue  of 
the  qualities  beloD^og*  to  them  as  codes,  not  by  defects 
pecubar  to  the  codes  iu  question.  Accidental  and  avoidable 
causes  have  rendered  the  French  and  Prussian  codes  unsuc- 
cessful to  a  considerable  extent ;  thou<^h,  after  all,  the  failure 
of  these  codes  has  been  much  exaggerated. 

I  shall  brit^iiy  advert  to  these  causes,  and  in  doing*  so  I 
shall  mainly  confine  my  observations  to  the  French  code, 
because  its  failure  is  the  most  remarkable,  and  because  it  is 
the  best  known,  or  the  only  one  which  is  known,  to  English 
lawyers.  Some  of  its  faults  are  mentioned  by  Sa>'igny; 
others,  which  are  mur»^  important,  he  has  not  mentioned. 

The  first  glarinjr  deficiency  of  the  French  code  is  the 
total  want  of  definitions  of  its  technical  terms,  and  expla- 
nations of  the  leadiupf  principles  and  distinctions  upon  which 
it  is  founded.  This  iirrievoua  defect  Saviffny  has  not  men- 
tioned. Without  definitions  of  the  technical  terms  and 
explanations  of  the  leading'  principles  and  distinctions,  the 
particular  provisions  of  the  code  must  be  defective  and  in- 
coherent, and  its  lan^ruapre  dubious.  For  unless  these  lead- 
ing principh»s  ar<^  habitiuvUy  present  to  the  minds  of  the 
authors,  how  are  thev  to  tlireacl  with  certainty  the  labmnth 
of  the  details  I-*  And  unless  the  leading"  princi])les  and  dis- 
tinctions are  defined,  how  are  those  leadmjr  principles  and 
distinctions  to  be  constantly  present  to  the  min<1s  of  the 
codifiors  in  a  dt»tinito  shajH)  ?  Ajrain,  unless  both  sets  of 
definitions  are  contained  in  the  code  itself,  the  judges  and 
all  other  persons  who  have  occasion  to  apply  it,  must  be 
perpetually  at  a  loss  for  the  meaninjr.  I  nless,  therefore, 
tlie  code  contains  a  slatennMit  of  leading  principles  as  well 
as  details,  the  code  itst»lf  does  not  furnish  the  necessary 
guides  to  its  own  meaning  ;  if  those  guides  exist  at  all,  they 
exist  en  dehors  of  the  code. 

Now,  of  the  necessity  of  exphmutioiLS  of  the  leading 
principles  and  distincti«>ns,  and  of  defining  the  techni- 
cal terms,  the  c«^m])ilers  of  the  French  code  had  no  idea. 
The  princi])les  and  distinetions  they  tacitly  l)orrowed  from 
the  ancient  law,  and  clt)th»Ml  thi'ni  in  the  ttn'hnical  terms 
of  the  Hjiiiie  law,  without  any  att«»mpt  to  determine  the 
meaning  of  thost»  terms,  but  tacitly  assmning  them  to  bo 
known  and  certain. 

And  not  only  did  they  alwndon  definition  to  be  supplied 
by  the  old  scmnn'S  of  law,  but  in  the  details  of  the  c«>de  they 
display  a  monstrous  ignoraiic«»  of  the  prineiph's  and  distinc- 
tions of  the  Roman  law  whifh  they  tacitly  assumed.  To  give 
a  flagrant  instance; — Without  a  distinct  conception  of  the 
distinction  l>'twe<»n  (hminia  \\m\  Mitjiftionen  (as  the  terms  are 
used  by  tlie  Classical  Jurists,  meaning  the  distinction  which  I 
have  marked  by  the  expressions  ji"i/rn  iw  rem  amXjura  in  per^ 
§onam)j  no  clear  couc"ption  can  be  formed  of  the  general 
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faulty  eon- 
•traclioa 


Pint  d«rect 
In  tli«  French 
code :  it  U 
totally 
darold  of 
d«flntttona 
of  tta«  tech- 
nical tarraa, 
and  ezi>lana* 
tlona  of  the 
leading  j>rin* 
clplea  i>f  the 
French  law. 


Monatroua 
lirnorance  of 
the  anthora 
of  the  French 
code  with 
rcfiard  tu  the 
Roman  Law. 


Lita.':  Sources  and  M'oJer. 

lUMCCT  of  the  ttammn  JKw,  mt  [twtcd  of  wb«i  matt  — «• 
'  Mdlr  be  tbs  ctMCtdn  (if  km-  vv^han  uf  Ibw.  K*«.  ■ 
&Biwa7iena«b.theMdl>cnarui«  nvodi  rode  aim  W 
MvcithM^HiiavtiiMdMri/.  utd  ihd  rniwrom  nt  ilwfc— 
BirfMaw,  Bad  iMufanoKjr  intiadiMnl  into  tku  n4i  ■»  h- 
ovlilh.  Amng  o(h«r  Uaadtn  inia  wU(^  the  >rt 
of  tktt  BOBBtitim  ha*  M  tha  wttbon  i*  tL»  loUtiaF 
Hnra>atfeMiddMiwi»-fiMamr«liictb  I  mnrtlMBdiit 
linMrL«MRi(F^IS9)«kMt6MMkad.M.lM«9w«ds  J 
•ad  wrabnf  tt  witk  •  heiMf  of  erf— ■ii>tt  c^  tM  1 
cnr»,  thn  iwlj  t*  tba  n^  <if  I»»pKrty  T  1»  profriWO 
tibe  raiowtilr  aWifil  »3ipwriMi  tbu  it   i>  acmiivd  MM   I 

(Art.711>.  \nut  M  cMll;  BHMil  u  Btuflj  tJut  in  OMtMa 
^Msa,  Bunelj  in  mIm  of  iinsMtnaUau  ibm  Midb  tisDMttiM 
«cal3  the  diMlde  Mfwt  nf  •  oonTCBtkia  or  «gmnin«nt  ai 
num.  Bat  ihu  then  airrila  ooptan  uf  Uiv  na- 
i  of  SwtaaiaA  abuoU  ok  the  word  *  oUijaliia ' 
B  of  tin  Bonu  kimna  b  klwin  «•»■ 
dnilw'diiBiiinu-)M  tbMwIndbtB- 
;  h^tvan  as  entire  i^timscv  of  iIm 


(SwSliij 


alrWKiv  \KVa  CiimmitiiHl  in  iho  Prus.-i»u  code.  Bv  the 
authiritv  nf  ilic  Chsacelli  r  V.>q  Kramer,  iii  emilin);-  ^uirei 
(th*  mnn  of  fval  capacity  amonj  the  framers  of  the  Prussiul 
coAi)  the  head  uf  tontrneli  had  been  Stuck  into  dominiiaa, 
under  ibc  prroneous  notion  tliat  everv  acquisition  of  pro- 

Kr;j  is  precede"!  bv  a  mnda*  nc^uirrndi :  that  is.  obtiffatu/Ht* 
d  be«ii  stutfed  into  the  oppoi$iti>  departoieiit  of  (JominiuM 
or  pr.ipertv.  This  blunder  had  been  »o  much  comment^ 
upoa  by  nernian  writer*,  that  the  compilers  of  the  French 
cute  oiiffht  to  have  been  thorjughl_T  acquainted  with  the 
merits  of  tlie  coutroTersy.  But,  knowinir  uolliin<;  about 
llfl-  matter,  instead  of  avoiding-  the  misfike,  they  haTe  only 
thickened  the  contusion. 

T!ic  Pritwian  code  lies  alij  the  lice  of  being'  devoid  of 
definilions.  Ik-hii  hus^A  tm  the  Roman  lav,  it  t^fem 
throiip-hoLit  (o  the  }>riuciples  and  di^liuctiuus  of  the  Roman 
laiv,  mid  liorrjws  the  technical  lau;ninire  of  that  aystem, 
without  the  tvnuisite  eipbination  of  the  import  of  that 
lanpiap".  A  knowledge  of  the  Roman  law,  and  of  the 
other  »vsteiiis  of  Inn-  prenously  oblainiui:  in  Germany,  is 
rtill  a  iiecet*iry  ptvliniinary  to  a  studv  of  the  code.  The 
code  baf  not  supergedud  completely  the  oU!  sub^idiair  or 
common  law  which  it  iros  intended  t>>  ?iipplnnl. 

It  ia  remarkable  that  the  authors  of  Jiutiuian's  com- 
pilalion?.  in  spite  of  their  (ceneml  incompetence,  had  some 
notion   of  the  neceaaity  of  e.tplainiu|^  in  the  code  itself, 


"  Codification. 

"■Jto  leadintr  principlea  and  (listiDCtioos,  and  defiiiiuR'  ita 
^'  technical  terms.  The  kat  litlo  but  ono  cif  the  PaiidL>cts, 
"  ie  verhorum  tiijnxjiealioue,  is  an  altuiupt,  though  e^iecutcd 

•  Tery  iiiipcrfectlv,  to  dt-tine  certfun  leadiuf-  teriuB.  The  last 
**  title  {de  dicer»i»  rti/ulin  jurit)  ia  an  attempt  to  culloct  some 

■  of   the   Ipynl   nilpfl   which   run   throufih   thu   whole   law. 

*  Another  means  taken  to  render  refereuce  to  the  prcrioiis 
f  Iaw  uuncc&isarv  was  the  inatrtion  in  tlie  Pandects,  and  in 

•  Tuiotis  places  m  the  Code,  of  uiich  histiffical  matter;  and 

■  tiiu,  having  been  unskilfully  iusertcd,  has  often  been  con- 
''  founded  by  modern  commentators  with  the  imperative  part 

■  of  the  hiTv, 

<'  It  mav  be  said  that  it  i*  impossible  to  pive,  in  the  code 

*  Itielf,  explanations  ol'  the  lendinir  principh-s  and  distinctions, 
'  Bod  defiuitiona  of  tlie  technical  terms.  Mj  answer  ia,  that 
t  though  undoubtedly  diHicult.  it  is  not  impossible.  The 
'  jvinciples  and  diati'ncliuns  pust  cxiat  soniewiiere,  and  the 
'  terms  miut  have  a  determinate  meaning,  which  it  nmst  bu 
'  possible  to  hud  ;  and  tltoiigh  the  principles  nml  distinctions 

and  the  meanings  of  the  terms  mar  be  imlx'dded  in  much 
other  matter,  they  may  be  eilrtu'ted  iinil  put  into  an  almlnict 

Another  defect  of  the  French  Code  i«  piintcd  out  by   1 
Savigny.     It  appears  from  the  l\»»ffrrin-r»  or  dii^u«»i.>iis  in   ', 
the  Council  of  JStalo  unon  the  prinect  of  the  Code,  that  it   j' 
tvaa  not  Iho  divign  ot^  tlie  compilers  to  make  it  a  ciMle  in   ■ 
tlie  modern  sciiHe  i)f  the  lenii,  tliat  is,  a  complete  b-idy  of  J 
statute  law.     In  llnw  dincussious,  lliey  refer  in-rpetuallv  to   •■ 
various  tubniilia  with  which  it.  ia  to  lin  eked  init.     I  uluill   I 
mention  some  of  tliem.     1,  E<iuitf  natureUf,  M  naliinlU: 
2.  The  Itoniau  law.    -t.  Tint  aiicieut  customs.     4.   Vti'fff, 
r,tfm/ilf,  ilfi-itioiu,  juri*pnuleiir-f,     fl.  J)roit  rimimun.     (I. 
Prinn'/if*  fffiifraiur,  ma.riiue$,  docfnur,  tftrui-r.     It  thii5  a.\>- 
peam  that  they  intended  to  leavo  many  of  thu  points  wliirh 
the  Code  alimild  have  cuihraceil  to  umge  nml  dwtriae :  that 
is,  to  the  triliunals  as  guided  by  iiirnge  and  do^-trine,  not  liy 
the  Code  itr«lf.     How,  then,  ii  it  pos»-ibte  for  anv  candid 
pi-rson  to  arpu-  that  when  the  verv  auth.^ni  of  the  so-c.dlc.l 
rrt-iicli  Coiie  did  not  inteml  it  to  aii|»T.-«><le  all  oili.-r  hiw.  its 
Dot  hat-ing  done  so  Ih  a  proof  that  what  they  did  not  nl- 
ti-m/if  cannot  h>!  accompliiihed  ^ 

And  here  I  may  remark  thai  the  so-calhsl  I'rui'f'ian  C.kI,. 
WHS  not  intendwl  ty  'm  author,  the  gr>>at  l-'iiiierii',  or  by  the 
per»ous  n  liom  he  i'mpl<iy(>d  to  dmw  it  up.  as  a  cr.ilu  in  the 
modern  nccepl^ition,  that  is,  a  i*omph't<>  Imdv  of  law.  In 
most  of  the  (iennan  Stales  before  the  intnuliiction  of  codrs, 
the  state  of  the  law  was  as  follows ;— I hi-y  were  partly 
governed  by  their  own  local  hiwa,  anil  partly  by  what  was 
called  (Irmrau*  Rrehl,  or  common  l«w  of  Uernutny,  con- 
futing in  part  of  the  Itoman  and  the  Canon  law,  in  part  of 
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nW  of  donMie  or  rtrict^  Qamua  grnwtk,* 
gat  ■!  W  m^sniif  Uks  diftreni  lonl  mM 
"»—--»  Uw  was  RBoiled  Id  in  tmatm  fur  Wunh 
Inn  or  coMom  of  Uw  USta^mt  Suum  di4  m 
«blMK.  K«r  llM  PrauiMi  Code  ww  mm  to., 
eodify  an  dK  hw  oUaimng'  in  Pmsaia,  bat  onl;  tt 
dMij  fqwn  kw :  loftrioF  Iha  ooiSficBliaB  of  tfaa 
kw*  olMHri^f  in  laMiMikr  ptfta of  tbs  Prauiuili 


I  mj  abD  cJaesTo  Ihsl,  bj  nttne  of  m  pcovtMiW  ll 
Oo^  ^trjmdieim  or  pnMdeais  hare  na  Mitki '' 
Oooita  am  ei]Kra«ly  Mtlriddea  to '  gnids  tbwir  ^ 
ihm  decwuai  of  their  predeoeaaoiB.  AU  doMfacfnl  pUM 
law  are  refomd  to  a  Iaw  CoomiiMioo.  who  «aut  a  dach 
toy  lav  on  tha  oeeunoo  of  e(m  raae  a»  ntUutlM 
tboM.  TliB  rajipfcmcBlaiT  law  iriuch  I  Imto  alna^M 
tiaafdroBnita,ueMMeqaence,iiMof deeiiriniutor  -■'"- 
but  of  acta  of  aatboiitatifia  intaqwMalWB,  u« 
imMj  \j  the  pmauwiait.  lUa  at  leut  ia  tin. 
"     **  In  practice  I  beUortv  that  ■■ 


For  it  U  <«rtaiu  that  rt 

rt-_-iilarly  at  Berlin:  anJ  iher  prvilwhlr  h      .     

tuktt)  and.  unackniiwl^d^ed  iaflucnce  □»!  unlike  thai  iriiiit   I 
th.e  il«oi;iaQ£  of  ifae  English  Courts  luv  known  to  bave  ii 
the  Umled  Slat«f, 

Another  and  a  perfectly  Bufficient  rvoMin  for  the  difaM 
ff  the  French  C<-vle  b  the  extreme  hMte  ndth  which  it  ««    | 
lirawt;  rjji.      The  ..iri:,'i]i.\I  /irifjV*  Wi\-J  pre  pan.-!,  in  Utile-  m 


riViii.'il  iu  the  lieltili-?  of  tliia  Dumeroiis  body,  manr  of 
ivboiu  werf  no!  fieii  lawjer*.  could  have  no  tendeo^  to 
OviniTl  thi-  vices  in  the  orijriuiil  coQception. 

Of  the  profound  i^orance  <.>f  the  authors  of  the  Code  on 
the  suhject  of  the  Kotiian  law.  on  which  the  then  exirting 
Frvuch  law  was  wholly  founded,  and  of  which  in  truth  the 
Code  ita?lf  is  little  tut  a  rA'hauffft,  Savigtiv  mention* 
niimiToiis  instances.  Thev  hod  indeed  a  guperstitioui 
vi-uerntion  for  the  Koman  law.  hut  they  knew  scarcely  any- 
tliinfT  of  it ;  what  thev  knew  was  derived  solely  from  Ju»- 
tiuian's  lustilittes,  and  from  the  i~arious  popular  comprndin 
which  for  the  most  part  foUow  the  Institutes.  And  this 
accounts  for  many  of  the  defeats  of  their  Code.  It  explains 
wliy  they  passed  oi'er  many  highly  important  questions  of 
liiw,  namely  because  Iht-se  did  not  fall  within  the  scope  of 
that  institutional  treatise,  or  of  the  many  popular  exposi- 
tions founded  on  it. 
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As  I  rpiiinrked,  no  coJe  cnn  be  perfi-ot;  lliere  pliould        I.kit. 
thcr-liin'  U'  a  jcrpi^tiial  jiroviAiuD  fur  iu  amrMultucul.  un     X\XIX. 

'    Butin-sliiniM  from  llui  jiiilp;ii  who  bib  eopiped  in  Applying    ■■  — 

it,  Biici  who  HIV  in  the  best  of  all  BituatioDS  for  olaeriing   ftJJIJJJJijing 
its  liffwts.     Ity  lliii"  lUfHus  the  (rrowlh  of  juUiciory  law  ex-   iii»  ProMi.o 
plBnBlory  of,  nud  xnppIi-meDtAr^  to,  a  code,  rannot  indeed ,  ^^nd ' 
ne  pifvi'iiteil  iilto^'elhi-r,  but  it  luny  be  kept  within  a  mode-   >•"  '*?£'"* 
rate  biilk,  by  hein^  wTou^fht  into  the  code  itself  from  time  to   gnmai  ki 
time.     In   Frnnce  ibis  has  been  completely  neitlecled;  a  iup'^^rn"!!! 
fiKt  whirli  would  of  itttelf  Bufliee  to  account  for  tlic  alli'ired   iiw  '>r  virt- 
fiulure  of  the  Ciidc.     An  endlwa  quantity  of  judiciary  law   lliS'mS?  "" 
baa  been  introdiiciil ;  acts  of  the  lejfislfttiuvnud  ordoniiniuvi'   J^™  autta 
of  tha  kinir  issiieil  bynuthoritvof  the  hu^Alattm',  luMtbii'ii 
emitted  from  liini-  to  time  separatelv:  but  th>-n-  lins  been 
no  Bf  tempt  to  work  them  into  the  t>ody  uf  thi>  Code.     So 
with  the  I'niBiiian  ('ode.   The  Xoveln  or  imw  const itutiouit, 
and  the  acts  of  aiithenlic  iiilprpn-tatiun  ■>manntiug  from  the 
Law  Comini^ion  exi:'!  in  a  tv-pnmte  i>tnii' :  ihiTe  luu*  been 
no  attempt  In  work  lliem  into  the  Code,  or  to  amend  it  iu 
purniiniu-e  of  thi-ni. 

Tlic  awiileiitnl  defitls  which  1  luivf  now  meiiticuii'it,  na 
well  Bzi  iithers  whieli  I  uliall  adivrt  to  hen'iincr,  and  many 
ou  which  I  nhnll  b>-  silent,  account  for  thr'  )inniiil  railiire  tit 
the   l>rii»Jinn  and  French  C-hIcs.      Afl'T  all.  ih<-  allepMl   Fiiiiii*»t 
iU  wicccwof  tlw  I'P'ucli  iinil  Prui>sinD  Coihii  ii<  (.-reatly  ex-  "mK!"''' 
B^-irerate'I.     Thi-v  at  h'nwt  (riiv  a  cimipciidioiifi.  tIioii[.'h  a  r -i"  jn^iir 
dplbctiii",  view  uf  the  old  law;  they  have  clunred  it  of  a   "■*"*™ 
huiil  of  ini'imi<ii<lencif:i  and  much  Tciluceil  its  liiilk.  thuoifh 
ihcy  have  not  miinTiwiiNl  it  complelely.    If  any  FrerJimau 
or  '■•■niiHil  of  the  n^iniHite  knowleiltre  is  oiiked  whctluT  tlie 
C.i'lr.,  .-v.'n  as  it  ih.  be  preferable  or  u.rt  to  lli.'  law  in  iln 
nn-vio\is  KtHte.  lii-  diH-!i  not  lii>Hitate  lo  mit  that  it  in  pvallr 
referablf,  and  thai  tlie  qnaiitily  of  liii'.'nliioi  ariHiiifr  fMoi 
' "         I)  til'-  law  ifl  very  pviitly  climinii'hcd. 

I  n.™-  priHVi'il  to  notice  ihe  iibjectioti-i  wlii.-h  haveltn-n  ;;f"^;,;!,„ 
purticiihirlv  \a\n'i\  liv  Saviffuv,  in  lii*  In'aliw.- '  \'oni  IlTof,"  r'Xn™'ti.« 
etc.  (on  tlw  %'<valio'ii  i.f  our  .\[.t  to  N-p^-lnlion  and  Juris-  "»»"""■ 

Cileiice).  Till'  iBufi-s-ied  ]HiTpii4i!  of  this  work  ii",  a*  I 
1'  alnaiily  menlioiii-it.  ro  jir^ne  the  iiw vp.il ii'iwy.  nut  of 
ciHlifioation  in  |.-i-ni-ral.  Inil  of  cudilicatioii  for  a'lNirt  of 
(iernianr.  and  esjiiviiilly  of  n  emli-  prii])»w'[|  by  TliilHiit. 
So  for,  tlwref.ire.  M  the  work  i*  in  keepinif  with  il'ii  profwiiiil 
piirpoM'.  it  does  Dot  apply  lo  cmlilicutiiin  in  ui.-ueml  or  in 
ibe  nlN-tract,  but  to  coJiiicBtion.  ami  to  a  Bj»'citic  wheme  of 
tlio  ciidilirntion,  at  a  (riven  jJace  and  time.  lint  whik 
punuini;  thin  onli'mtible  purptw,  .'iaviimy  employs  man^ 
arpiments  which  either  directly  or  obIi')u<'ly  iinpu(rn  codi- 
fication con»ideri-d  fn-iierallv  or  in  the  nlwlmct ;  and  *>  &i 
as  thif>  \i  the  caae,  bia  wurlt  fulls  within  tlie  wnpc  of  m^ 


r: 
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fnini  a  lunii  nf  ^ri^3''»  genina  and  Inunlu^,  uid  i>B*^ 
if  Ills  ayMtions  cnn  be  Muwvnsl  rotnplirtMlj',  tbon  ' 
utW  aniT  inlsriut  pensuD«  may  M^y  1«  dtaminod  w"'  ~^ 

t^nvigny  is  hinwelf  an  advocate  Tur  ■  ondit,  mwa  la  0*' 
many,  lu  u  wrtaui  limited  «TtviiI :  hn  hoUa  •  eode  to  b 
AXinHlivnt,  if  il  could  be  codRik-iI  tu  tltp  rodificatiom  ti  d* 
sxistiatr  law,  mtliout  afleclin-r  lo  anticipAtn  flilni*  — — 

This  in  in  ivalilranftdmi^sioiiBlniosIiif  Ihv  wbiilr^w 

Aslnthn  anticipation  of  cnsei  uUch  Iiatn  nut  •rtHi&; 
■riscii,  Dor  rreeoible  ouy  which  Iihvh  octanU}'  oriMir  '* " 
inipoaeiblt-  tlist  any  cmju  can  indlide tiu-iD  ritinplplely  . 
jniliciuy  ln\T  is,  as  I  lure  sbovn,  in  a  tuurli  ■vintvey/a^ 
for  this  purpose  than  a  code. 

Saviftiy  biiuself  siuigesls  ono  of  tbn  b«*i  at^urnBtila  i* 
tho  pmoibuitjr  uf  cadi&ratian,  by  sbiinttujr  tbat  <im  '  ' 
grmtPBt  dilBcultira  (namely,  ui'iity  of  cuiDcnptiaii  tL  _ 
plan  and  execution)  is  not  inautmountBble,  la  aiguiif 
a^inst  ctidificirtion  in  Germany,  he  is  led  to  exaniiiie  tb> 
tturlh  .if  llie  Uw  now  ohtaiainirwhieb  ncodc  would  enp-i^ 
Hfdf.  This  law  is  mainly  fuuniicd  nn  that  purtinn  of  the 
Itoiuan  law  which  was  lunde  by  the  writiii;ra  or  opiniun* 
of  juTJaC'.insjillB,  aud  -wliich  U  inown  in  (Jernmuy  by  t!i» 
iIiVtiHctlii'  cwiie  of  Pttiidtft  law.  Pflviffny  ndiuits  and 
praises  tbu  ruhi'tcnn'  of  this  law,  Allhoiigli  it  was  naaite 
111  siinvstiion  by  a  eeiies  of  juriFcnnsults  continiiinf  fur 
iiiiin<  tlunt  Iwu  cvnturieE,  eac^h  of  tlie»;  ,iurii>coni>(ilts  wu 
•M  I'liiiipli-tu'ly  iKjd-cssed  of  ttii?  principles  of  the  Itomaa  law, 
and  ibfy  wen-  all  ?>)  cciiuplelt'ly  nia^ter^  of  the  samo  mode 
.pf  ^■as.^uill;■  fnini  and  applyingr  thofo  principles,  that  tlwir 
i-ui'ii's>ivi>  wurlis  have  the  cuhereney  commonly  belon^riD;;' 
I'lily  li>  the  productions  of  one  luastor  mind,  l^aeh  win 
n^.-'ttT  of  lliv  lli'inan  law  in  its  full  extent ;  each  had  the 
whole  of  its  i>riticip]es  constantly  present  to  his  mind,  and 
e.iild  aiyiie  il.iwn  from  them  and  applv  Ihem  with  the 
;;r<ate^t  ivrtftintv.  Now,  if  the  profluction  of  a  succession 
cif  jiirisiMnsults  lillinfT  two  centuries,  possesses  jierfect 
I'lihin'iiey.  ttfiirtiuri'w  is  possible  that  a  Iwdv  of  law  may 
!•■■  iMiiiall'v  colierent  if  produced  bv  a  niiintKr  of  jiersons 
ui'rkin^  III  concert,  provided  they  Xte  as  fully  masters  of  il» 
{•riuciiile.-",  and  as  capable  of  aiiruinj.'  from  them  and  apply- 
in;.'  ibeiii,  a*  the  lluman  lawu'rs  were.  Such  a  set  of 
)ii'i».)iis  would  be  in  a  much  more  favourable  poNlion  for 
pri'ducin}.'  a  homop.>neous  and  consecuti»-e  whole  than 
jM'rsoiis  workin)r  in  a  disjointed  and  unconuectcd  manner. 

Itul  in  spite  of  JSavif-Tiy's  admission  of  the  expedieocy 
of  c>  1(1  i Ileal i»u  ill  a  limited  seu.-^.  and  bis  gup^reation  of  n 
^ound  for  helii^vinir  it  (o  Ik'  pmcliciible,  mnny  of  his  bi^>- 
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ments  are  directly,  and  still  more  of  tliem  obliquely,  aimed 
fit  codilication  in  general.  I  have  already  adverted  to  two 
of  these  :  the  impossibility  of  anticipatin;r  all  future  cases, 
and  the  alleged  failure  of  past  attempts  at  codification. 

Another  argument  is  tnat  no  determinate  leading  prin- 
ciples will  be  followed  consistently  by  the  makers  of  the 
code,  and  therefore  its  provisions  must  bo  defective  and 
incoherent.  This  argument  is  answered  by  his  own  testi- 
mony as  to  the  qualities  possessed  by  the  Koman  jurists. 
It  is  applicable  only  where  these  are  wanting,  as  was  the 
case  with  the  authors  of  the  French  Code. 

Again:  he  asserts  that  in  an  age  capable  of  producing 
a  good  code,  no  code  could  be  necessary,  the  want  being 
supplied  by  private  expositors.  Now  although  good  ex- 
positions render  a  code  somewhat  less  necessan^  they  do 
not  supply  the  want  of  it.  The  exposition  mav  lie  just  aa 
well  constructed  as  the  code,  but  this  ess(»ntial  dilTerence 
will  remain.  The  one  is  authorised  and  the  judge  is 
bound  to  abide  by  it ;  the  other  is  no  exprcsssion  of  the 
will  of  the  sovereign,  and  the  judge  is  not  obliged  to  follow 
it :  which  makes  all  the  dillercuce  between  uncertain  and 
certain  law. 

Sa\'igny  affirms,  contrary  to  the  fact,  tliat  during  the 
times  of  the  classical  jurists  the  want  of  a  code  or  digest 
was  not  felt.  This  assertion  is  directly  in  the  teeth  of  the 
evidence  furnished  by  Suetonius,  Livy,  and  Tacitus. 

Another  strange  objection  made  by  Savigny  to  codifica- 
tion is  this :  That  a  code  makes  the  defects  of  tlie  law  more 
obvious,  and  therefore  emboldens  knaves.  Jhit  knaves  wh«) 
know  or  take  good  advice  upon  the  pitfalls  of  the  law,  have 
probably  a  larger  held  open  to  them  in  the  uncodified  than 
in  a  codilied  state  of  the  law. 

Another  argument,  which  none  but  tlio-io  who  know 
the  Germans  can  appreciate,  is  this:  that  if  a  code  could 
be  made  mechanically  and  without  any  dilllculty  at  all, 
this  would  be  a  reason  for  rejecting  it. 

From  the  arguments  above  set  forth,  it  follows  that 
what  I  have  called  the  nuestion  of  codification  in  the  con- 
crete— the  expediency  ot  codification  in  a  particular  s«iciety 
and  at  any  given  time — ought  to  turn  upon  the  l\)llowing 
considerations. 

Such  are  the  evils  of  judicial  legislation,  that  the  expe- 
diency of  a  code  (or  of  a  complete  or  exclusive  l)odv  of 
statute  law)  admits  of  no  doubt;  provided  that  the  cbaos 
of  judiciary  law,  and  of  the  statute  law  f^tuck  jiatchwite  on 
the  judiciary,  could  be  superseded  bv  a  yocf/  cod»». 

\v hoeveV  has  considered  the  difliculty  of  making  a  good 
statute,  will  not  think  .lightly  of  the  difliculty  of  making  a 
code.     To  conceive   distinctly  the  genenil   purpose  of  a 
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ttnuti  on 
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qUfHtloii  of 

rod  I  Oral  loll 
In  ihr  roii- 
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to  »»«•  di»- 
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Btatntei  and  the  aulHirdinato  ptovisioi»  (hronjrit  w 
must  be  (Lcmmiilisbed.  ftnd  to  aipiv«s  boiji  in  uWaW^ 
lumtsbifnious  liuicuasi!,  is  a  tas~k  uf  ttxtmai^  iWk^ai 
difficulty.     It  ia  fer  easier  to  cooi^iTrt  jmilv  w"  "" 

useful  law,  than  ao  to  construct  tlut  enni*  biw 
■ccompliehtliedcsi^of  lhel»w^v«-r.  Ary-orda 
made  with  pt«at  dc^libiiration,  and  br  Iwantod  ai 
Uwyera,  hate  been  expre«ied  to  ol»finvlr.  a 
•u  unaptlif.  that  decisions  ioterprutiii)f  or  a 
their  prov'iMODB,  have  leeo  of  niiceieitv  bntn^B 
W  the  Courts  of  jJiutiTO.    Surh  is  notabljr  tbo  a^  <■ 


the  colebmted  Statute  of  l-'r»uds.  * 


It  followB  that  the  qi 


iQof  Codifirai!.)a 


I   imd   pkoo.     bpeftking   in    abstmct     , _ 

refcniDce  to  the  circumetaiu'ee  of  a  }Hvnu  ruiumrisitT)  ll 
can  be  no  douht  that  a  iMiu)ilele  cod«  ishnlt^r  thao  ■  t> 
of  judiciary  law:  or  ia  better  tbnn  n   ludr  if  law  |Mftft  I 
Minsistiiig  of  judiciary  law.  and  portly  »f  atntuli!  low  UMt  I 
patchwise  on  n  body  of  jndiriaiy.  I 

But  taking  the  qneation  in  conemtn  (or  tvitfa  a  \^>w  M  I 
thi' "tjiedieii'.'v  of  et"liticulio    ■     ■■  ■ 


And    ■ 


t  prs 


que-tiou  (as  IliTr  suu  Savi>;tij- iuis  rijihlly  Judged)  ivill  turn 
luaiulv  t>u  the  answer  that  must  be  piven  to  auother: 
nniuely,  Are  there  men,  tUen  ami  there,  competent  to  the 
dilUi'ult  tiisk  of  f uecessfiii  codilication ?  of  producin^a  cod?, 
wliicli,  oil  the  whole,  would  more  than  com[>en»ate  th't  eiil 
that  luust  necpssarily  attend  the  change  F 

The  vast  ditHcul'tv  of  successful  codilicatioD.  no  rational 
advocate  of  codiScation  wiU  deny  or  doubt.  Its  impossi- 
trility  none  of  its  rational  oppotients  will  Tetiture  to  affirm. 

IJefiire  I  quit  the  subject  of  c*lilication,  1  ."linll  reniart 
that  line  advantn^  not  f.-pnerally  adverted  to  would  flow 
from  it ;  an  iuiprovtnieut  in  the  chanicter  of  the  lejjal  pro- 


If  the  l;iw  w 
f  a  hi-jher  ord.T  won! 
1  iudcpeudeiit  ciivur 


e  simpU'  and  scieutilic,  minda 
■  into  the  profe-'.^ion,  and  men 
s  would  emhmce  it,  who  are 


■  39rnr.  11.  c.n.  Th.i  mil . 'n  which  lbiastatutewa«rrainnlir:3 
hmiu-lit  in  liy  l.rinl  Chniici'lliir  Nr)tliii).-hani,  who  claimed  tlie  merit 
orimvinu  Ih-iii  JI' "ri^iniitiir;  nltfaou^h  it  recrivcd  *  Home  adiljlions 
aii.L  Imrruvriiii'nlH  t'nim  llio  jiuK-r*  ami  Civilian* '  (Urd  Camptwli'i 
l.iv,-i.tili.  ni:in.vU.T-.  vnf:  iv,  \..-:-.\y  1.or.i  llalcisofTOi  credited 
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now  deterred  by  its  disgusting  character ;  for  disgusting  it  T.eot. 
ledly  is.  What  man  oT  literary  education  and  cultivated  XXXIX. 
inteuect  can  bear  the  absurdity  of  the  books  of  practice,  for 
fuuonple :  and  many  other  parts  of  the  law  P  Nothing  but 
*  stronff  necessity,  or  a  strong  determination  to  get  at  the 
rationMe  of  law  through  the  crust  which  coTcra  it,  could 
cany  any  such  person  tnrough  the  labour.  But  if  the  law 
were  properly  codified,  such  minds  would  study  it ;  and  we 
might  then  look  for  incomparably  better  legislation,  and  a 
lietter  administration  of  justice,  than  now.  The  profession 
"would  not  be  merely  venal  and  fee-gathering  as  at  present, 
iMit.  as  in  ancient  Rome,  would  be  the  road^  honours  and 
pohtical  importance.  Much,  no  doubt,  of  the  drudgery  of 
the  profession  would  still  be  performed  by  persons  aiming 
(mly  at  pecuniary  reward,  but  the  morality  prevailing  in  the 
entire  profession  would  be  set,  in  a  great  degree,  by  this 
high  part  of  it,  which  would  also  comprise  the  practical 
legislators  of  the  community.  This  would  be  a  highly  im- 
portant conse<]uence  of  the  simplification  of  the  law  :  for  I 
am  fully  convinced  that  only  from  enlightened  and  expe- 
rienced lawyers  is  any  substantial  improvement  of  the  law 
ever  to  be  hoped  for. 


NoU. — As  the  great  controvorsy  on  the  expediency  of  con- 
structing a  Code  of  Laws  for  the  whole  of  Germany  is  frequently 
alluded  to  in  the  foregoing  Lecture,  and  constant  reference  made 
to  the  works  of  the  two  great  leaders  of  the  conflicting  parties, 
it  may  not  be  superfluous  to  say  a  few  wortls  concerning  them. 

After  the  deliverance  of  the  country  from  the  French  yoke, 
the  minds  of  patriotic  Germans  were  anxiously  employed  in 
enquiries  into  the  causes  of  the  feeble  and  divided  resistance 
made  by  their  country,  and  in  projects  for  strengthening  the 
bonds  which  might  unite  the  several  States  into  a  well-com- 
pacted whole. 

Among  them,  was  that  of  which  Thibaut  was  the  ardent 
and  eloquent  advocate.  Li  his  Kssay  '  On  the  Necessity  of  a 
general  Municipal  (or  National)  Law  for  Germany,'  he  treats 
the  construction  of  such  a  bo<ly  of  law,  *cle:ir,  precise,  and 
adapted  to  the  requirements  of  the  time,' — as  one  of  the  first 
conditions  of  a  strong  and  efficient  Confederation. 

Thibaut  was  a  Hanoverj&n  by  birth,  and  had  studied  at 
Oottingen,  Konigsberg,  and  Kiel,  at  which  latter  place  ho  took 
his  degree,  and  was  appointed  Professor.  In  1802  he  had  a  call 
to  Jena,  and  in  1805  he  w?8  invited  to  assist  in  the  reorganiza- 
tioaof  the  University  of  Heirfelbcrg. 

ThilMiut's  works  are  numerous  and  of  high  authority.  Ilis 
style  is  homely  and  familiar,  but  has  great  force  and  animation. 
He  proposed  that  a  Collegium  or  Commissicm  should  bo  nomi- 
nated by  the  several  States,  and  he  maintained  that  by  the  co- 
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operaljoo  of  the  ablen  ihooretlail  jnriBlii  (T'l  iifiin»iiii  in  d* 
■    ilifPrent  UnivinriliBs),  wilh  pnwticiog  liiujipnt,  wkIi  a  Coif  * 
IjS*a  BB  nbove  dsBcribed,  npplicftLlo  Id  nil  UacmaiiT,  nugbl  I» 
cuDctrueted. 

Iliii  mosi  illuEUiona  opponfBt  nf  IJ>ia  (h-homa  ««•  ftinnf, 
the  lender  of  the  eo-calleil  Hintorirjtl  Soliool  (foniHlul  bf  fift 
ftDil  ^bloaxr) ;  vhosa  gront  leAmin^  nnJ  ■■faicnoM.  nonliiMi 
vith  a  consummiita  tuient  for  exposition,  tvaJrrwJ  him  -  '  ~ 
sddaMe  BntAgonieL 

In  bis  jouth  lia  Tind  tba  nro  adnntAsn  uf  l-oicn  « 
tzsrrl  Lhroughoat  Gemtnay,  FtiiDCC.  anil  iLtlj.  \a  Hisrch  af  lif 
known  or  DtfjlBcleil  souccm  of  nmnan  Law.  nod  rotnmed  l«d« 
wiih  spoils  to  Mariiuiig^  wktfii  1i«  had  nu>)i«J.  nxA  wai  but 
«ppoin[o>l  Profwisor.  In  ISO!li  Im  wnila  W*  I'rrBtiw  on  iho  I«« 
<rf'  Poesweiun.  On  the  irsutiiin  u(  the  t'nirpniitj  of  IhTliu  ii 
1810,  Siivignr  wtifl  ono  oE  tiio  Brut  t«auihsn>  nppoio(«L  Hl> 
lectures,  cipiieiAllf  thosn  on  thu  Itutitntm,  log:cUi«r  with  flu 
hictoiy  of  tba  Itom*n  Law  and  tiin  PiuiilBcts,  draw  croviM  i 
«aili<iDCBfi,  not  onl;  by  Uio  capiootnou  »nd  ii>in>rl*ii«  of  t^ 
miLiter,  but  Iiy  Cbo  oxtnioidinor/  dMrnri*  uul  bc«utf  of  iIim 

Hi*  culrlintwl  work.   '  Oa   tlia  VocuioD  of  our  Ags  b*   i 

Lce''''>^°''''  '"  luiowii  Lu  tlia  EngHah  public  liirouijti  Mt.  Uiiy- 

Tlio  ai»(ll^^i'm  on  ibc  oxp<-(Iif  iiry  of  C'ldlfi.vil  inn  wna  mrri,  d 

nnfiiirlv  r.[irt*,>nto-l  K  ilio  le.id.-rs  iif  tliu  Hi.lorioal  School,  as 
ah'-Mtiiig  thf  intrudiii'tiun  (or  Rithrr  tliu  impnsilion)  of  no 
I'linrilv  n«w  body  of  Ljws  (whii'li  tln-y  nevur  ranUmpUted) : 
wliilu-  ilii'ir  ndverairii'H  disclaimpd  tlie  opinion  impptnl  to  thim 
'    llint  L^iw  bli'ialil  liuva  no  olhi'r  lumrro  thun  n  llistoricnl  one. 

In  one  of  the  l>s;iy9  containud  in  tba  roltimo  wliii-h  h:i< 
1  ii!i  Irffljnently  cjnotnl,  '  On  tlic  Influi-nio  of  P]iil"»oplij  on  llir 
Kij'OKilion  ofPiK-ilivK  Lnw.'  Tliibniit  mnoludes  with  ihe  follow- 
in;;  iliwriniinnlinff  nnd  inipirtinl  itslenicnt  of  the  claims  oi  iba 

'  Nul)iins  is  niiira  to  bo  wi'<lic4l  tlinn  llint  the  pbili>»>pbit»l 
;ind  til.-  I'lPKint  jurists  hIiouM  soon  •xxw-  to  rugard  thomiwlrea 
iistui)  l]y?Ailo  prirtiiw,  IJwh  side  must  abnte  somewluit  of  in 
],n  f'lisions.  and  m:iprocnll.v  tiiku  wliiil  is  good  from  tlic  orlwr. 
rtitliiiut  jilii'oBopliy  there  \»  no  compli-to  history;  withonl 
hi~|i>i'y.  nu  Kife  applii-nlion  of  philosophy.  Itoth  must  nnite  ai 
;ii'N  to  Inli>rprL't^ition.  nnd  must  txijvi>v  ii  continual  inllncnrp 
,,n  I'lt.'h  olhtT.  Till'  Jnrii-t  vlio  nNpin-H  nftiT  j^rfcrtioa  will 
tli.Tit'iin>  Knrl,>avi,nr  tn  iHiniliiiu'  protoniid  histnni-al  knowleJgs 
Willi    ].liilo.si>|.lM™l    vifBs;    f..r  tbc   liir-lori™!   p.irt   of  Jnrin- 

►r-piiU'l'  ''in  ivioii  :ir,'^':.p,'K-liiH;  Mil  only  Ic'lillc-i  Lv  iln.'.ad 
<.iili"oih.-r.'— .S.  ^. 
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TART  IIL 
LAW  IN  RELATION  TO  ITS  PURPOSES 

▲ND  TO  THR 

SUBJECTS  WITH  WHICH  IT  IS  CONVERSANT. 


LECTURE  XL. 

Imic  of  Things  and  the  Law  of  Persons  or  Status. 

From  law  considered  with  reference  to  it3  sources,  and  to  Lkct. 
the  manner  in  which  it  bcfrins  and  ends,  I  pass  to  law  con-  XL.' 
sidered  >vith  reference  to  its  purposes,  and  to  the  sulrjeds 
ahout  which  it  is  conversant. 

The  tirst  great  distinction  of  Law  considered  under  this 
aspect,  is  the  celebrated  one  into  the  Law  of  Persons  and 
the  Ijiw  of  Things ;  or  (as  I  think  it  ought  to  be  stated), 
the  1  AW  of  Things  and  the  Law  of  Persons. 

This  distinction  may  be  stated  generally  as  follows ; — 

There  are  certain  rights  and  duties,  with  certain  capacities 
and  incaiHteities  to  take  righta  and  incur  dutigs,  by  which 
personsj  as  subjects  of  law,  are  variously  determined  to 
certain  classes.  By  a  capacity  I  mean  this : — A  person  is 
capable  of  a  given  right  and  of  a  given  duty  if  on  the  hap- 
pening of  a  given  event  the  law  would  invest  him  with  that 
right,  or  impose  on  him  that  duty. 

The  rights,  duties,  capacities,  or  incapacities,  which 
determine  a  given  person  to  any  of  these  classes,  constitute 
a  condition  or  status  ynXh  which  the  person  is  invested. 

One  and  the  same  person  may  oelong  to  many  of  the 
claases,  or  may  occupy,  or  be  invested  with,  many  conditions 
or  status.  For  example,  one  and  the  same  person,  at  one 
and  the  same  time,  may  be  son,  husband,  fatner,  guardian, 
advocate,  or  trader,  member  oif  a  sovereign  number,  and 
minister  of  that  sovereign  body. 

The  rights,  duties,  capacities,  and  incapacities,  whereof 
conditions  or  status  are  respectively  constituted  or  com- 
pofled,  are  the  appropriate  matter  of  the  department  of  law 
which  commonly  is  named  the  Law  of  Persons — Jus  quod 
ad   Fersonas  pertinet : — Jus    Personarum — Dt  conditions 
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»  of  tkvulii 


hominum.     Less  amljipiouBljir,  u^d  niora 
'    ileportnieDt  of  law  luigbt  be   sljlod   tke 

For  thoiigli  the  term  ptrtona  in  one  geas. 

properi;  s;iioojm<»i»  with  Mafu*,  ^-ct  in  its  niwl  tr*  i 
catumodiouH  ngmflenlion,  it  doiiotea  not  ^a'     '   *  '~ 
nutn  {including  whiiuid  and  cHId)  ;  or  it  dii 
gnte  or  collection  of  men. 

The  department,  then,  of  law,  n-hich  ia  HtrM  ik  l"  ' 
of  Ftraous,  IB  couveTstuit  about  sfnfiu  or  mrndtefawi* 
(••xprosaiDfip  the  saiuu  thiu^  iu  another  fitmi)  it  MoatmMM 
about  perions  (meauiiig'  mni)  as  h^ariaa  or  jm  Ltli.il  tM 
perienx  (meauiuf^  $tatnt  or  conMioKfy. 

The  department  of  law  which  is  op]>oa«d  ta  thi  Isw  i 
PeiBOQa,  is  commonly  named  the  Zair  of  TAnu* :  Jm  f^ 
ed  Metptrlinrl :  or  Uie  department  of  law  '  !)(•  nfauA.' 

How  this  departmant  of  Inw  come  to  bn  calJnd  ihn '  Ln 
of  ThinRB '  ia  somewliAt  obscure ;  but  ntforrin]!'  to  wh*!  W 
been  said  in  Lecture  XII.  eupra,  about  tti»  rtuioiM  vamum 
of  this  flexible  word  rtw,  it  aeemx  ni>t  imptusihlc  lo^M 
the  train  of  tdefta.  It  hiu  been  seen  thatrdxir*  thiiv' tain 
widest  meaning',  embnced  the  whole  matter  wiiS  ^ApA 
Iftws  are  conversant,  p.  1118  Huprn.  ITaTiog'  r.>r  conv<ni«i« 
eiuij'led  out  a  dopnrtmeot  of  law  and  called  il  Toot  willuKii 
giguificanFe^  '  Law  of  Pergou^,'  it  ae^iiia  iiatonil  that  iW 
authors  of  those  iiatitutiunal  treatisHB— fimiiljur  wiih  ll» 
terra  fvw  SB  wide  ej>,ni0i  to  emhiace  nU  (lie  etibjci'i  niBllrt 
of  law — should  call  the  oppOMd  department  tlie  '  law  of 
ThiiKfs.'  This  would  l)o  the  raoro  caHiIv  Rup^TPSIed  to  their 
njiuds  from  the  ciniumstauco  that  ret  in  the  narrow  »nd 
strict  »en»e  of  the  word  was  nlreadj  oppoiwd,  a^  has  bceii 
shown  {wipra,  pp.  160,  1 07),  to  pertons. 

Tliat  siicli  "as  ihn  ireneral  conception  of  the  distinction 
bv  tliB  Komnn  jurists,  is  mH11ifl^st  from  (he  order  adopted  in 
tbe  Institutes. 'Tlw  lirst  book  of  the  Inslllutea  of  Justinian, 
followini;  Gaius,  treats  of  the  law  relative  to  ttnlu*  ot 
conditions  under  the  nnnie  '  de  jure  perronanim,'  or  '  tie 
eoiidirionr  Aoimnum.'  The  second  opens  with  words  to 
this  effect : — 

'  Haying  treated  of  the  Persons,  let  us  now  treat  de 
rebtt).'  It  then  proceeds  to  dii-ide  ret  into  rorpomlei-  and 
incorportilei.ttnA  llieii  treats  of  rights  and  duties  under  their 

It  would  be  absurd  to  suppose  that  the  Ivtw  of  Persons 

can  peculiarly  p.-ltile  to  persons  meaninjr  hoininet  or  human 
Ixnnirs ;  or  ihu  I^aw  of  Thinjrs  to  fhhig»,  in  the  proper 
Benxe  of  the  tenu.  Mnnv  rit.-hts  and  duties  treated  of  in 
the  Law  of  Persons  relate  to  tliiufni  projierly  so  called :  as, 
for  instance,  an  eiftate  in  land  belon^in^  lo  a  married 
woman ;  and  many  rights  and  duties  treated  ofin  the  Law 
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ttiiutCB  a 
ttatHt  or 
condition. 


,  of  Things  have  no  regard  to  thmffs  proper ;  as,  for  instance, 
T^  the  right  arising  from  an  obligation  to  forbear  under  a 
**  emUract,  ^  ~" 

IS 

*"         The  distinction,  therefore,  between  the  Law  of  Things 
f  and  the  Law  of  Persons  rests  upon  the  notion  of  status  or 
'^  condition.     The  Law  of  Persons  is  that  part  of  the  law 
which  relates  to  status  or  conditions.     The  Law  of  Things 
'5    is  the  law — the  corpus  juris — minus  the  law  of  statiis  or  con- 
ditions.    The  Law  of  Persons  is  the  law  of  status  or  con- 
ditions, detached  for  the  sake  of  conyenience  from  the  body 
of  the  entire  legal  system. 

The  question,  therefore,  which  first  arises  is  this :  What   wb»t  con- 
constitutes  a  status  or  condition  ? 

The  rights,  duties,  capacities,  or  incapacities,  which,  as 
aboye  mentioned,  determine  a  giyenperson  to  a  giyen  class 
constitute  his  status  or  condition.  His  condition  is  not  the 
iource  of  his  distinctiye  rights  and  obligations,  for  these  are 
his  condition.  The  source  of  these  nghts  and  obligations 
is  the  fact,  eyent,  or  incident  which  invests  him  tdfh  the 
condition ;  that  is  to  say,  which  giyes  him  the  rights  and 
capacities,  and  subjects  him  to  the  duties  and  incapacities 
of  which  the  condition  is  composed.  For  example,  a  bar- 
rister or  an  attorney  is  distinguished  from  other  men,  by 
peculiar  obligations  which  are  imposed  on  him  and  by 
]x»culiar  rights  which  he  enjoys.  These  obligations  and 
these  rights  are  the  condition  of  Barrister  or  of  Attorney. 
The  source  or  cause  of  his  condition,  or  of  his  distinctive 
obligations  and  rights,  is  his  Call  to  the  Bar,  or  his  Admis- 
sion as  Attorney. 

The  notion  of  status  or  condition  (as  understood  by  tbo 
Roman  Lawyers),  has  been  covered  with  thick  darkness  by 
the  vague  talk  of  their  successors,  and  is  not  entirely  free 
from  difficulty  and  doubt.  But  I  think  that  the  plain 
account  of  it,  which  I  have  given  above,  will  be  found  to 
tally  with  the  truth,  or  to  approach  it  pretty  closely,  by 
those  who  will  take  the  trouble  (trouble  too  seldom  taken)  of 
seeking,  inspecting,  and  collating  the  original  and  proper 
authorities. 

See  and  compare  the  following  places : — Gaii  Comm, 
i.  §§8,0, 13,67, 80,81,  128,  150,  162.— Inst.  i.  3,  §  4.— i.  6, 
5  3.— i.  10,  §  4.— i.  22,  §  4.— ii.  11,  §  6.— ii.  17,  §§  L  4,  6. 
— Dig.  i.  5  (De  statu  hominum),  /.  6,  pr.  //.  0,  21,  20,  sub 
^ine. — i.  0  (T>e  Senatoribus),  /.  10. — iv.  6  (De  capito  minu- 
tis), /.  3,§1,/.  11. 

To  fix  the  notion  of  Status  with  perfect  exactness, 
seems  to  be  impossible.  For  there  are  certain  sets  or  series 
of  rights  and  obligations,  which  would  probably  be  con- 
sidered by  one  man  dR  forming?  or  composing  Status^  though 
another  would  rather  refer  them  to  the  Jus  Rtrum — i.e.  the 
Law  (or  Doctrine)  of  Rights  and  ObUgat\oT\A  in  geufrol^  <st 
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|>Ai^-i  HI.    of  Rights  aod  Ubli^lianH  nbalraani 

m-.ii.i.nr-  After  the  beat  ctiMidumtbn  wlilch   1  h«T«i 

'l!"'Ji"  'niiii' "    P*'*  '"  ''"*  ^''^i'**'  "*"1  ^^^'  *"  oitnnBirit  i-tr 

in'j'l^ii.'l't        tlie  opiniouB  of  otben,!  «till  llnd  nu*iuiirk  by  wUdb 

ir''iwi  "'  eooditioD  can  he  diilinffiMiai/  Truiu  nay  otiwr 

ini^fiiiiMi-     of  Jightsand  dutiM. 

li'riil'iMi!'  bpeBkini;;,  howpvcr,  evufiallv,   tlio   ri^bu  »M 

{(,<  (nniTic      ui>acities  luid  iucapacitiBs  whit^  couatilattf   -"  '  - 

Il^JIiHiln'o      Cations,  hear  tha  faUowing  inulca :■ — 

■iiiiiriai-  Pirst:  The  condition  leaidM  in  tlic  iiiilltidmU  tot  m 

[h"i'illi\ji«  Mug  thiit  iodiiidual  perMD,  but  oa  »  memLi'r  of  a  eiwi 

uii'ii"'--         ^^'  '*  **  '*-*'  *  f'f'i'ff^'^"'  (.'"  tl"*"  ptUfn*  mua  of  lb 

,',.„,,,!, word)  ia  not  urin/m. 

,;..i,i...i„  ,„         Secondly :— (Bring  n   cofiiUniy   to    tlia    ftbttTOV-lb 
'"'i'mm'.'.'j'  ;'*    rights,  duties,  OApacitiM  and  Inc&pneitiM  canpoMti)'  tV 

• '' »'at«x  at  condi^oD,  n;gH^l  or  inturttit  iprcioUif  |«:i"'»i  "' 

iT'iilkii'"'    thitcluas.   For  inntmiw,  tlioneh  tlw  rig)it»uf  a'CiiJnritttM 

...iTiiii'tiii        child  rei2Tird  penons  {ffncmlly,  inaBiuufJi  «h  mnufunliK 

•l^na'iT        dUlicEi  atv  Ltid  upon  uvur^buily,  j'tit  ibaeo  rtj^hu  opadill; 

irBBfii  KgHi'd  the  futber  til  snch.    It  seems  indeed  obrioua  UuUll* 

!^'iii'Ii.>iiiH.    righis  nud  dutiea  which  ra^de  in  an  individoal  as  ■  mCnhl    ! 

I         1  I  bf        h   »    \t('nd  to  (lersoiis  indiwrlmin- 

ta  -^ir  .MittlhcwlIiilo,fulloired 

ai     u).   h     !i|^hts  of  Persons  (meaniDf: 

rl        n  hts  which  thuv  are  pteascit 

h    n  ht  to  libertvj'tho  n^bt  to 

M.  n  reputation,  &c. :  rijrhts  which 

»h  «  suvBTeifrn  or  state  extends 

ch,  therefore,  prc-eiuinoutiv 

Hi    ;r  bo  gi;npral  Inw. 

Th     los^     %  St  not  1m  such  that  it  maij 

pe      n  wbaterer.     The  lueaniuft 

i^b  d  d  niiiffiilnr,  or   ppculiar  to  a 

d     d  al,  are  properly  detenuintil 

ptrs    IS      i  II pie,  1  be  njrhts  and  duties 

ra        re  nnined  to  the  class  of  con- 

,h  d  nrisiug  from  a  mortgape. 

lire  detenuiued  to  iho  class  ot  moi-tijaifort,  and  to  that  of 

IJut  clnsivs  of  pergiins  inai-  Iw  diviilcd  into  ttvo  kinda; 
_fir»f,  cln»4>s  nbirli  might  coiiipri:<e  persons  of  anv  de^rip- 
tion,  or  nearly  so ;  no  persons  K-iii;:  necessarily  excluduil, 
eiicept  some  classes  labouring  under  ti  special  incapacity 
whieli  would  itself  conslitule  a  tlnlvt :  terondbj,  clasM^d 
which  can  only  comprise  persims  of  one  given  description. 
Fur  cvnuiplc,  wlintever  bo  his  other  characters,  any  person, 
unless  liu  lalHiiirs  under  a  «i)eeial  incapacity  as  an  infant,  &c., 
may  bi'   a   coiilmctor.     The   ri^-hts  and  duties,   therefore, 
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Tvbicli  conccra  contractors  mav  concern  almost  anvbodv,  and       Lkct. 
are  tliert:toro  properly  discussed  in  the  department  oi general         ^^' 
law — the  *  Law  ot*  Things.'  '    "^ 

The  classes,  therefore,  to  which  persons  are  determined 
by  (or  which  are  conterminous  with)  conditiofiSf  are  classes 
which  can  only  comprise  a  part  of  the  community ;  as  husbands 
and  wives,  masters  and  servants,  parents  and  children  j  any  or 
all  of  whom  may  bo  promisors  or  promisees,  mortjragors  or 
mortgagees,  contractors^  and  so  on.  The  indeliniteness  of 
the  notion  of  class,  creates  the  whole  dilHculty  of  the  case. 
By  taking  the  word  class  in  its  widest  sense,  we  might  throw 
the  whole  body  of  law  into  the  Law  of  Persons :  but  that 
waa  not  the  object  of  those  who  have  taken  the  distinc- 
tion :  they  wished  to  separate  the  rights  and  duties  specially 
aHecting  jwrtions  of  the  community  from  rights  and  duties 
of  more  general  interest. 

Fourthly  :  The  rights,  duties,  capacities  and  incapacities  4.  The^l(rlltl^ 
constituting  a  status  or  condition  are  commonly  iudelinito   n*to\n'^^^ 
in  number  and  kind,  and  such  as  to  give  a  conspicuous   "y*^"*;*' *7- 
character  to  the  individual,  or  to  indueuce  extensively  his   o'orini  rein- 
social  relations.     This  mark  like  the  rest  is  of  a  vagno  and   li'ij'IJiduIiL'' 
indeterminate  description.    It  will  not,  for  instance,  exclude 
from  the  description  uf  status  the  rights,  duties  and  capaci- 
ties  which  constitute   a   hcreditas,  i.e.  which    devolve    by 
testament  or  intestacy  upon  executor,  general  devisee,  ad- 
ministrator or  heir.     Nor.  indeed,  does  there  exist  any  mark 
which  would  distinguish  the  hereditas  from  a  status.     But 
by  general  consent  the  rights,  &c.,  constituting  the  hereditas 
hive  been  treated  in  the  general  department  of  law — the 
Law  of  Things.     And  it  is  convenient  so  to  treat  them.* 

I  now  proceed  to  the  uses  of  the  distinction  between  the   rum  of  the 
Law  of  Things  and  the  Law  of  Persons.  di.unctiun. 

The  idea  of  status  or  condition,  although  not  capable  of 
precise  definition,  is  essential  or  necessary',  and  must  exist 

•  To  the  marks  of  a  condition  I  think  it  should  be  added  that 
the  notion  of  ntatut  is  historically  connected  with  the  fact  that  a 
person  has  little  or  no  control  over  the  circumstances  which 
determine  hira  to  the  class,  and  that  still  less  has  his  consent  any 
i'fleit  upon  his  rights  and  obli^i^ations  when  once  fixed  as  a  member 
uf  the  class.  That  this  was  literally  the  case  with  most  conditions 
with  which  'Ancient  Law'  was  conversimt,  is  well  pointed  out  by 
Sir  H.  Maine  in  his  able  and  su^^e.^tive  work  under  that  title. 
That  in  modern  systems  of  law  this  o'Hses  to  be  a  universal  mark 
uf  statuM  is  a  consequence  of  the  pro);res8  described  by  the  same 
author  in  the  pregnant  obser\'ation  that  *  the  movement  of  the 
progressive  societies  has  hitherto  been  a  movement  from  gtatui  to 
contract.*  But  the  old  connection  of  itaiuM  with  the  idea  of  per- 
tmanence  has  doubtless  an  influence  u\wn  the  line  of  demarcation 
astully  adopted  in  assigning  the  term  status  to  some  sets  of  rights, 
duties,  &c,  and  not  to  other:. — K.  C 
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in  erety  limly  of  Uw.     The  diTisiim  of  the  corpiaji 

Jiu  Pprroiuirvm  and  Jv»  Jiemm  U  not  tsseatial  <ir  itwnh 

able.     It  is  adopted  us  being  a  coHTvirit-iit   I 

furangemeut  of  ihe  rorpuj  ^un> ;  Bad  it  ia  eas",  „  „ 

(irniiuKmeDts  founded  on  [oinaiples  alto^tlier  diagimilar. 
The  Dinin  advantnges  of  this  dirision  soem  to  mo  ta 

First :  in  Ihe  Iviw  of  Things,  i)r  7a#  Zmc  gomstrily, 
wbich  can  bo  aflinned  of  rigbls  and  duties  considewil  fci_ 
mllv,  or  as  ubatmeted  ttum  il/itiu  or  c-jniJUtioD,  is  titiM 
oni'e  for  ftll.     One  advitii1&^,  thtTofoiv,  of  the  diviuon  i 
tbat  it  is  productii'e  of  In^ritj.     Tho  ^nenU.  ruLce  ud 
uriDcitilM  with  wliirh  the  Law  of  Tbinj^  ia  propctly  4 
dirpctly  Foncemed,  are  preeerved,  detaduBi],  atid  abetnelr^ 
from  everything  peculiarly  relotinir  to  parUeuiar  claaHM 
persona ;  tlicy  ere,  therefore,  presented  mote  clearlv  tlttn 


atile,the  ripl  . 

coxed  to  an  esljile  in  fee.  or  wUcb  ari«e  from  eontrauta,  or : 
delifta,  are  stated  niucli  more  brieHy  and  clearly  tliiui 
coold  be  if  thej  were  presented  aa  modified  bj  tiie  ppin 
rights,  or  the  peculiar  incapacities,  of  married  ^omeii  m  Vi 

ISoccmdly :  by  <listingiiishing  Buch  parls  of  tbe  law  as 
an'  ]ieciiliav  to  piirtieulur  classes  from  the  jMirt.s  which  ars 
I'ouimon  iind  nf  universal  application,  and  by  placinfr  tbe 
iDniLiT  imiltT  a  supamto  department,  tbe  ninftfr  peculiar 
l(.  I'viTv  [larlifiilnr  class  is  reiiderml  easv  of  refereuce,  Tbe 
ili.'^liin'tiiiii  "oiild  lie  [itti'nded,  if  ita  pnnciple  were  ateadily 
iiillii'Ti'il  to,  uitli  OII1'  ^Ti'nt  and  indisputable  advantage; 
niiiiiiOv  Ibiil  cvcrj-  class  of  jicraons  mif-ut  know,  to  a  con- 
HiltTnlilo  extent,  the  paria  of  tho  law  relating  to  themaelves. 
The  plan  of  eoHecting  under  separate  heada  such  portiona 
nf  the  law  as  arc  peculiar  lo  special  or  particular  claesee,  is 
atmiigty  and  jn^tlv  recommende<l  by  Benthaiu.  Ilia  Genenl 
Code,  as  distiojruished  from  bis  proposed  Special  Cudee  or 
'.  bodies  of  law  specially  relating  to  mrticular  cUsses,  is  in 
,  fact  the  jv*  renim,  or  Law  of  Things,  of  tlie  clasaical 
Itonmn  {iiriMs.  It  i.i  a  strong  presumption  in  favour  of 
the  distmcliou,  that  Bentbara  by  bis  unassisted  invention 
arrived  at  if ;  fiff  be  certainly  did  not  derive  it  from  the 
Itonian  law.  Tbe  only  form  m  which  the  dlstiDction  made 
by  the  lioman  lawyers  was  familiar  to  bim  was  the  absmd 
travesty  iif  it  by  .Sir  W,  Blacltstono,  who  (following  Sir  M. 
Hale)  ni'iinllv  iran«lntes  jura  prn'onanim  and  jura  renim 
'  the  Itiff/'ff  of  IVrsous '  atid  the  '  liii/Ms  of  Thiugs.' 

Instc  d  of  this  division,  tlicro  art  many  other  divisions 
of  tlie  cu  •inm  jiin's  which  viiijlil  bo  adopted,     I  shall  briefly 


Other  Possible  Methods  of  Division.  • 

advert  to  two  of  these  possible  divisionB,  beesnae  the;  may 
■erve  tn  illustrete  that  of  which  1  have  bees  treating. 

First :  the  head  ju*  renitn  might  be  rejected,  and  the  "^ 
whole  body  of  the  biw  divided  into  special  codes,  heada,  or  J^ 
chapters,  appropriate  to  peculiar  clasaea  of  pereona.  The  /• 
inronvpnionico  of  ihia  would  be,  that  the  niatter  which  ia 
eoDimaa  or  imivoreal  nr  haa  no  special  relation  to  auj 
peculiar  rliiss,  must  bo  inserted  under  every  bead.  In 
eRect,  each  of  the  special  codes  would  consist  of  the  whole 
of  the  coninion  matter,ji/iM  the  matter  epeciallj  referrinji 
to  the  peciilinr  class.  The  repetitions  of  the  general  matter 
would  tie  as  numerous  ns  the  special  classes ;  and  conse- 
quently the  bulk  of  the  whole  body  of  law  would  be  truly 
By  adopting  tlio  division  into  Jus  Kerum  and 
inamm,  the  desrription  of  the  common  matter  is 
disposeil  of  at  once.  Nor  is  the  difficulty  of  ascertaining- 
the  law  enhance<l  to  perwms  bvlongi:^  to  any  special  class : 
the  only  difference  is,  tliiit  they  must  look  for  it  under  two 
heads  or  clinpteni  intiteixl  of  one;  iidiirh  is  no  increaae  of 
the  trouble.  For  esaniple,  a  pi'rH>n  wislies  to  contract  with 
HD  infant,  lie  refers  to  the  chapter  on  Infants  to  finil  in 
what  manner  the  ttatiin  of  an  infant  modities  the  general 
provisions  of  the  law  on  the  snliject  of  contracts ;  and  if 
this  is  not  intellifnble  to  biiu  hu  refers  to  the  title  '  Con- 
tnictH'  in  Ihi!  (ienernl  Code. 

Xot  to  eiHj.'p.'mtc,  however,  tlio  effect  of  Ihi'  B.>]minli.iii 
of  thi'  IhxIv  of  li<w  inlu  the  (lencml  Code  mid  a  nuiulvr 
of  SpiH'ijil  Coiles,  in  rondi'ring  tUo  Uiw  copio^ciMc,  1  must 
observe  that  a  completii  knowledge  of  any  i)r  tliesi'  separate 
parts  implies  a  knowledge  <if  the  iu»  rmim  of  wliieh  they 
HTo  only  a  modification,  ami  n-quin-s  thi-refore  a  knowledp- 
of  that'immensts  whole  which  it  niodilies.  In  the  example 
which  I  have  already  uinde  use  of,  that  of  an  infant  entering 
into  n  contract,  it  is  obi-iuus  that  we  must  know  the  geacral 
nature  of  contracts,  and  tlie  rights  and  duties  annexeil  to 
them,  to  enable  us  to  know  in  wliat  manner  those  rights 
aud  dutii-B  are  modi  lied  liy  the  peculiar  ttoliit  of  an  infant. 

A  second  possible  diwion  is  the  fol]owii(g; — Thej'tw 
prrtonarvm  might  bo  rejected,  and  the  sets  of  special  pro- 
visions relating  peculiarly  to  spircial  classes,  not  collected 
nndcr  appropriate  chapters,  but  Hppen(lp<l  to  the  mom 
general  pronsions  which  they  momfy  anil  control.  But 
by  this  mode  brevity  and  cteiirnesa  in  the  cs]Kuiititm  of  the 
general  principles  would  be  lost;  for  to  every  princi|ile,  nil 
the  moditieations  it  receives  from  the  jieculinr  position  of 
every  particular  class  niuht  lie  appenib'il ;  and  the  pt-culiar 
law  of  each  class  bi-inp  scattenil  cverynberc  iLriiugh  the 
code,  the  pcraons  affected  by  the  peculiar  law  would  not 
Knd  it  collected  to  their  hands,  but  must  ]iick  it  out  Int  by 
bit. 


352  Law:  Purposes  and  SutJexJs. 

Paet  III.  The  division  into  jai  jfrtanamm  anti  jm  m 

'- — ' — '  hinee  the  advantafres  uf  both  thpne  adviTsa  nictlioiU.    U*    ' 

Tbriii>i>i™  the  one,  it  enable*  all  elassM  to  (ind  imsiIv   iho  law  f 

Tiann'rid  liarl;  aflectiui;  theinsalrea ;  like  lh«  utherj  it  iinwuBU 

I^D*"ri[c!^  connected   geries  those  piindples    qf   the   law  wbidi  M» 

citbcr.  These,  however,  an>  not  so  inuch   the  adTKntatreaaifak 

the  ilivieion  Am  produeed  as  ihijBe  it  vytuU  maiuat'dit 

ThtJiiiinc-     prineiplea  were  clearlj  and  atrictly pursued.     Bv  tiie  Room 

'^'^'St  liDd   iBwyere,  as  for  example  in  the  InEtitutoa,  the  sparial  h»rf 

tniu'«rf""'    pwficular  ckseea  is  dtten  placed  in  tile  Law  of  j^iiiifntal 

QUI  iiir  lu        the  sfime  in  BlaclstODe,  in  the  French  Code,  tuid  in  akMl 

■uiiiuiL  ^^  |j,g  other  coui^ilationg  of  kwyers.     IJenee  tbe  iiiiwtJM 

lias  been  mudi  a^tated,  nhether  the  jut  fMirvmonaH  ot  lb 

llonian  lawvure  wot  properiy  the  law  .jf  tOitut  (or  th<!  iW 

j«pri])tion  i>f  the  rights  and  dutie»,aiparitiMi  ami  inauxitiM 

constituting  Ktalut ;)  or  merelj  a  descriplian  of  tb»  nela  er 

\»  hy  which  gtatut  is  inreal^d  or  direstrd.     Wlwlbn' 


inserted,  or  lueretj  marrio^  itself^  the  iocidont  by  vhidL 
the  itatut  arises,  witli  the  modes  by  which  mairio^  mt; 
be  dissoh-ed.  Tbe  truth  is  that  the  authors  of  th.j  distin^ 
tion  have  not  been  consistent.  Sometimes  they  iitBoted  in 
the  jus  jier^narum  desoriptions  of  the  ri^ht«  and  duties 
composin;;  tbc  glatu*,  while  in  other  oases  they  simply  de- 
scribed the  inveslinir  and  divcstiur  iacte,  reservinfi'  the 
description  of  the  lights  Ihewselves  for  the  Law  of  Things. 


1st.  That  the  rijrhts,  etc.  constitutinfr  the  itntut,  re^mrd 
specially  li  CO niparntiveiy  narrow  class  of  the  conimunitT; 
and  that  it  is  convenient  to  have  them  got  toother  for  tbe 
use  of  that  class. 

2dlT.  That  they  can  be  detached  from  the  bulk  of  the 
system  witliont  brenkinR  the  continuity  of  the  exposition. 
.\nd  that  the  so  detachiofr  thcni  tends  to  pve  clearaess  and 
conipact[iess  to  the  exposition  of  the  bull;  of  the  law. 

[The  line,  however,  ot  demnrcntion  between  the  different 
departments,  depending  as  it  does  on  convenience,  is  inevit- 
ably an  arbitrary  one. 

.\iid  the  convenience  of  separating-  Ihe  law  n^lntinjr  to 
cprtain  classes  luav  bo  diflerent  at  diti^^^ent  periods,  and  in 
dilVerent  coiumuntties.  The  ripbts,  etc.  of  frnderi  would 
hardly  have  been  considered  a  tfalvt  in  Itoman  Law.  Itut 
in  modern  communities  not  only  do  they  oecupy  an  iinpor- 
tjint  and  conspicuous  position,  but  the  collection  of  the 
laws   with   wliich  tliey  are  concerned  (as  traders)   into  a 


MiTcautiU  Codes.  3S; 

•epnr^ilu  ilopftrtmeut,  ban  tUra  sp<vi»1  uilviintajp'.  thit  llie  Lect. 
■■  law  in  this  ili-)iurIiiii.'Ut  U  the  «aiut;  ur  niMtly  eu  in  imhiiuu-  XI- 
B    nitica  wliiiiii!  laws  ill  ottier  n.'ii])ec'ta  am  dillvivcit.     i'luhtde  ' 

ri  tWtiHirrc  luny  tUi'ivfiirc  wmutinii's  b«  adoplcil  wilh  ptnt 
.'  sdmnLi^'u  t'vi-!i  w)i<ti!  ibu  (.fik-nil  Ltw  rviimiiia  unrodiliiil. 
f     This  -^m  DTi-iitly  (ill   I»(S!)|  iloiiu  in  (icniuiiiv,  tloiiUU-ait 

not  wiihiiut  it-nini  to  politiml    consiiliTiitioiiR,  bv    tho 
:     OenemI  Ci^-nimii  MiTL-iiulili-  Code.'— 11.  C] 


liiUawin);  ulMaivaliiin.     ll  i*  liinll.r  jKiiiilihT  ihnt  ■  nnk'  mujil  be  w 

ciiai|il«te  an  euilHHliniFiit  of  ixiHiintc  law  an  to  arnirl  mii.c  i va- 

lion.  Su  fur  an  It  IniiaTHlHl,  llicre  would  iMiiliililv  lie  a  i.roviiw 
niHCM  or  initilicd  llial  tlie  dinnuai  maile  in  ilii'  law  >.tuiDlduut 
•S(>cl  |Nv4  Innnnctiimii,  but  imlv  rpjpiUtr  tiic  tOrvt  ur  rulun  unr^. 
CWim(urnlly  thr  rxi»tinK  wnifcr*  aud  litFraturc  uf  tin  law  will 
reuiain  iiiill»|iTiiNibl(>  tn  lawvpra  up  tii  a  pcriwl  whrn  anv  n-ila  that 
mnv  be  niiii-li.<l  in  unr  i<wii  linn-  ibnU  itxdr  tuive  Iwconi.-  l■^l^(^l 
with  ntf.  Hill  iJiv  InuHii'liiiiiii  with  wliidi  iriulm  ar>'  I'onimiinly 
r<>ni!Frii(il  si*  rnniinennHl  oml  niirluikil  witiiiii  rumiiaraiivi-ly 
•liiirt  pniiBlii,     A  n>ili' iif  nrrr 


I  iti  n  .-.iniiiarntivly  nboit 


\\\sx  firmtifa&if  mijiiTsnli-  Ihe  eniiitin);  mi 
Liw  ri'lativr  iii  (Iiukp  lTaniiiii.li»n«. 

^'•■Ih  (if  Ifaf  nntnre  hvrr  pgnikrn  rX  (IIITt  in  tomr  rrf|iri-|ii  fhim 
any  d>-|uinmi'nl  xf  Ilie  cixle  niiilrni|ilite<l  bv  the  nntlnir  aa  tbc  lieat 

— rEiimins   unnilillnl;  or   (ha  (Irnrml  Cmlu  iinapciniipli-linl  i  a 

!■■  Ik;  eimlaiiiril  in  th<-  (irni-riill'iiilp,  or  inui-li  mu-t  !■'  It'll  tu  tlie 

wiiuld  pn.)irrlr  livhiti;;  !■■  tlH>  Uiiinal  (.'ml''.  1Ilu^t  1h'  iiiKTtCil.  ur  tho 
t>|in-ial  L'lab-  fctl  inn'mplrlr. 

'rUi  li'ndii  me  tii  nimrtiinhrr rnnarkti  wliiili n<nCFm  Ilii' i^ni'rxl 
■ul^rct  uf  nulitii'iiliiin  iliMU^ia-d  In  (he  la~i  Ijii'liiri',  Inil  oliivh  I 
niulil  banlly  iiiuke  \wU<w  ilir  su1.jn-|  kH  SfHi-ial  Ciobii  hiul  bi-rn 
iiitn-duu'itl.  In  milking  tlit^e  icinarki  1  iiiij>t  n-fiT  (<>  n  vrn-  abb- 
Bn<l  Mi|.'Kr>llvi- iio[>rr  uii  tlipsubjii'l  iif  rvillli.'nd.iii  in  llir  Kilin'lmruh 
Journal  uf  Jori»pruib'n<'>-  f.ir  Junr  1x71.  Tlir  nullH.r  <if  Ihni  aTtii'li 
anfUM  (liat  an  alwJule  ami  all  HUlbdmt  iiiili!  \a»  n  n<r«;.<ai}'  twi- 
ilcnct-  til  repnuj  and  <Ui>i-iinraKe  Itie  aluiiy  uf  tlif  prim-ipli'ii  anri 
rramiiiMoT  law.  Tlii«  art;uini'iil  in  cliivHy  |ii'iinilicl -in  Ihi' I'in'um- 
rinnce  dial  Vninrr  aincr  tliv  date  uf  Ihr  V«\.-  Nuimli^n  lij>ii<>t 
(.nxlni-nl  a  l>i>ilii-r ;  an  ir^ninici.t  whiiHi  nwi-  1r  fairlv  l.nbn.nl  bv 
llK.riH-ltli.it  Kn^'lnnd,  Hinn^h  ni>t  liiini|i»ml  by  a  ('.Jb,  Ilh  him-r 

Ik-alkHi  ill  the  (-"nin.!!,-,  and  with  IfaFH  tht  |<n'-  nl  Wiirk  \*  harliy 

flfalum,  in  the  ntH-nn-  uf  an  nh^-ilntF  and  all  -ullii-i'iit  <N-]r,  tb.it 
Ihnr  ulii-ubl  >«  an  lii<tliute  iif  lliv  Law  uibbr  r.irll.iniciiiiin'  ~nni'- 
lion,  Iwt  FtiU  iHi— ernint;  i>nlv  an  uiiilfliniil  iiutlii>riiv  Mnui-tblii:; 
likr  that  )HM>e>.'«Hl  by  t'liki'K  InMlitutti.  And  lir  an.'nn  that  Midi 
■n  IniililutK  iH'inK  at  n-i  uv  tii  l!ir  ^I'ncral  t>nblii-,  but  imly  fiir  tin- 

publii:  imincy  mjuifdl  fur  it.     Uut  evin  Uilniiltinif  thai  in  rrg^td 


354  -^i^  ■■  Purposes  attd  Sitbftclt. 

FABiin. 

UWTURE  XU. 

Statu^. — Emnmnu)  D^nitioms  -jJwukiJ. 

Lect.  Ik  vay  last  Lecture,  1  endratvoumd  to  expkin  tk 

^'■''        of  tho  distiDrtiou  bulween  tto  Ij»w  ofl^rBanfi  aedtbtl 
'       '    nf  Things.     In  lioiog  bh  I  t>liuivnl  tJiat  the  t " 

upon  the  notion  o(idtitv»;  nod  I  Btult^d  the 

meters  beloiigin^  to  tltut  uotltm ;  showtDf^  at  tJie  i 
that  the  Dotion  IB  iiioa]iab1e  of  (leStutiou  hy  i 
or  pwcine  dcecription. 
Ofrijiin  I  -wiU  now  examine  certitin  definitions  ot  tt«tm»,  iriU 

di'n!!Hiir»ii  cnrtnin  dBfinitioDg  of  the  distinctioD  Ibuudnl  on  the  U«  d 
o! iilu,!^''  •f"'™.  wliich,  in  roy  oiiinion,  ore  thoroa^U^  entnoBoia, M 
F^nr  i^'i~  tuiTe  eo^ndered  mueU  if  tbe  obecurity  wlieng]!  tJw  fJw- 
°m"  ?'""      ""^  t**"  distinction  we  involved. 

nmm,  Acl•l-ll1llu^'■  to  a  dofiuitum  cf  >tnlHf,  now   uiptoded,  hd 

-Nmv  II  t;ivi-ii  |iltsiiu  lieiirs  a  (riven  condition,  by  virtne 
of  till'  rifilil*  or  duties,  lliu  enpscities  or  iucnjiaeities,  which 
art-  pi.'culiiir  to  [lersons  of  that  (riven  kind  or  sort.  Thive 
li^'lile  or  duties,  Cftpacities  or  incapoeiliea,  nre  the  condition 
or  'liifim  witli  ivhicli  the  porson  is  clothed.  They  are  con- 
fiderud  ns  forming  a  complex  whole:  nud,  as  ibrniini.'  a 
coniplex  whole,  thej  are  said  to  constitute  n  t^aliix  n■hi^^ 
the  peraou  occupies,  or  a  condition,  chaniclt'r,  or  jieixiu. 
whicli  tho  pi'raon  bears. 

But,  nccordins  to  tho  definition  which  1  am  now  con- 
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Metering,  the  ^atuM  ie  a  <]iiBlitT  which  lies  or  inheree  in  Ihe 
t(ii-pD  person,  and  or  which  tno  ri);ht9  nr  iliitiea,  capacitii-s 
or  inrapHeitio",  are  merely  products  or  con^iiences. 

The  iletiiiiliun  (^it  is  maoireat)  is  merely  an  instance  of 
the  onoe  current  ^aiynn  about  ixxult  qitalitirt;  the  same 
vbicb  1  analy/fd  in  n  Ibmier  l.A>cture  (p.  200,  mpra)  in  rc- 
fetenco  to  volitioDa,  and  the  iniBfrinwl  entity  rtyled  the 
wilt  supposed  to  te  their  cause.  Between  the  fact  or  event 
by  which  the  condition  arose  and  the  riirhls,  etc.  constitut- 
ing the  cnndilioD,  acertaln  supposed  quality  was  imafrinvd  to 
intervene  in  the  chain  of  causation.  This  supposed  qiuiUty, 
which  cli'arly  is  a  mere  fiction,  was  said  to  bu  tlie  gtaliu. 

Defiire  i  dismiss  the  definition  which  I  am  now 
consideriDjr,  I  will  remark  that  the  qualit/a  in  question 
(aMuniinjr  ita  existence)  will  not  distin)tuiel)  a  ttalu*  or 
condition  from  any  other  t^f  or  collection  of  rijrhts  or 
diitiM.  Thi)  tictiim  is  precisely  the  same  ns  that  which  is 
with  more  cimsisleucy  exprt-flsed  bv  the  Knirlisli  word 
'  estate.'  Xnw  the  nbuvu  nii'utioned  di-liuition  n'ould  apjity 
to  an  ettiitf  in  fee  aimplt!  just  as  well  ns  to  the  rttate  of 
matrimony,  ilut  no  otia  ever  thou^'ht  of  altat-hinfr  the 
word  fiiilii*  to  the  riffhta  of  fee  Hiniplu  prujirietors  or  of 

Slacini;  tlie  law  ivlatinf;  to  thiuw  proprietors  by  itself  in  a 
Blifirtment  of  the  Ijiw  of  Persons. 
The  suppoaitirm,  Ihi-n-fore,  that  a  ttalut  is  a  quality  in- 
beting  in  ine  party  who  butn  it,  ha»  everi-  fiiiilt  which  can 
poi'sibly  betonif  to  a  ii^nnent.  The  si][)iHir<'>l  quality  is 
merely  lirtitious.  And,  aitiuittini;  the  liirlinn,  it  will  not 
wnv  to  chaiacti'rize  the  object,  fcr  the  piirpiwe  of  diatin- 
fmisbiii'T  which  the  lictilioun  quality  wnx  deviA^d. 

It  i*  rcnuirkuble  that  Denthan'i  (^whti  hna  cleared  tba 
murnl  sciencei*  fn>in  hiadAi  of  thit  lihe  nilihi^h)  adopts  Ihia 
occult  qnality  under  a  dil1en>nt  name.  In  the  chapter  in 
the'Tmitea'de  l*V'»l»tioii,'  which  fTcat.-  of  J^laUioT  of 
ttaliu  or  conditions,)  lie  di'lines  a  ttiituK  thus:  '  I'n  i<tnt 
dumesliqiiu  nu  cinl  n'lwt  qiivar  bam-  iifrii/f,  nutinir  di> 
laquellu  w>  mnp-nt  den  droits  et  lll'^>  di'Vuir:*.  et  queli|ui'f<>i» 
[lea  incapncites.' 

Thi.«  is  the  ntoM'  ^'I1l;l^h^lIlle.  in.i.-nuieh  an  Tli'nihani.  in 
tlie  tu'xt  wnleiicii  lint  ii[ie,  ti-1ls  ii.'^.  with  iH-rfect  currertniwi, 
that  'ciinnuitiv  imetut.c'eHt  foiiiiiiilii'  fejMiiviiient  les  driiils 
ct  k>s  devoini  qui  y  soni  n^unio;'  iio]>t_uii».'  tluit  a  ulatii*  or 
etitnlition  in  niilhiiiir  ticliliiius  »r  idr.-il'.  but  n  lot  nf  riirhts 
•wduliei'mnrhiHlhy  amllectiv-  mm.-,  and  Unmd  by  that 
nnme  into  a  complex  aLn^Te/ate. 

I  will  nwiirk.  Wr.nv  I  p^>cl■..|l  to  the  next  Inpic,  tliat 
the  riL'ht^  it  diilies  which  are  ri>ii>titui'nt  elements  of  a 
r/'iim.  iin'  of  two  kind'.  I.  Th.i:^'  which  nriiu'  solely  fnnn 
the  ven-  IliH  ..renin  bv  wliieb  the  jmrtv  «iis  investi^il  with 
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r.Mirlll.    tlie  condition.    3,  Those  whicli  arise  from  the  feet  or  Bvent 

. ■    coupled  with  nnolher  nnd  a  Bubordiuale  fact  or  pieDt.     For 

cxftiii|ilu:  Thu  rijrht  of  the  busban;!  or  wife  to  the  cantor- 
tium  (ir  fompanT  of  tbc  other  (whether  against  the  other,  or 
Bpniiitt  third  jit-rsous  or  dtrangers)  is  a  right  which  Bribes 
wilelj  from  tiip  mere  fact  of  tlie  luarriftRe.  But  a  rijrht  or 
interest  of  either  in  (^khIs  or  Innd  acquired  by  the  other,  ia 
the  joiut  result  of  tliu  cniim  or  fact  bv  which  the  ^oda  or 
knd  were  acquired,  and  of  the  marriftge  itself.  FA>m  that 
acquisitive  fact,  the  right  of  the  husband  or  wife  in  the 
goods  or  land  arises;  bv  virtue  of  tho  marriage,  that  rifrht 
or  interest  ia  so  modilied,  that  a  right  or  interest  in  the 
aaiiie  eubject  occruea  to  the  other  uf  the  two  parties. 

Hights  or  duties  which  ansa  solely  from  the  investi^ve 
fuct,  am  said  to  arise  c.r  tinlii  immtdiat^.  Thoee  which 
arise  from  that  fact  coupled  niih  another  and  subordinate 
fact,  are  s^d  to  arise  e.r  itntu  mcdiiili. 

Rights  which  arise  ex-  gtatit  tmmfdinli,  are  cilosely  ana- 
logivufl  I^Bs  I  shall  show  in  a  subsequent  I-ecture,  p.  3tiG  poit) 
to  tlie  rights  wliieh  are  styled  by  Bwekslone  '  abeolute  rights,' 
mid  which  are  »^ty1cd  coiiimouly  '  ruiturnl  ur  miuite  rights.' 

Tlie  only  diHerence  between  Ihem  is  this;  The  former 
an-  ri^'lits  which  ari^  solely  froui  the  investitive  (act:  the 
latter>nre  rights  which  arise  solely  froiu  the  fact  of  the 
party  who  bears  them  being  under  the  ni-olectiou  of  the 
Btiitu.  By  some  writers,  accordingly,  abtolule  rights,  or 
vflHral  of  iaiialp.  rijrhts,  are  Btylerf,  a^itly  enough,  'rights 
arising  tine  apecinti  titulo.'  The  only  objection  to  the  phrase 
is  this :  that  it  applies  to  rights  ansing  w  ttidu  imniediatt, 
as  well  as  to  those  more  general  (and,  indeed,  universal) 
rights,  which  are  styled  nalural  or  iiitora. 

Bfrnndnrn-  lo  the  cbaptor  inBentham's'Trail^s  deIj6gislation'last 

S'  ^o"nl"    referred  to,  after  (correctly)  saying  that '  connaitre  tin  ftat, 
th^uiZ'"'    '^''^'  connaitre  tiimriinent  les  droits  ct  les  devoirs  qui  vsont 
iiivHiitjig      rOunis,'  he  goes  on  to  ask,  '  nuis  quel  est  )e  principe  dWiiou 
iSsntlain)'     1"'  '^*  ressemble,  pour  en  fture  la  chose  factice  qu  on  appelle 
un  flat  ou  uno  coiidi/iiaV '     And  to  the  question  thus  sug- 
gested he  gives  the  following  answer:  'O'est  I'identit^  de 
I'l^vunement  investilif,  par  rapport  a  la  possession  de  cet 

It  may,  I  think,  be  inferred  from  this  answer,  that,  in 
IJuntham'a  opinion,  tho  following  are  the  tcatt,  or  ditfingmtii- 
iny  marks,  of  a  sialnt,  condition,  or  person. 

].  A  s(atu»  is  It  tft.  or  lolln-lion  of  vnrioia  rights  or 
duties,  or  of  various  capacities  or  incapacities  to  take  or 
incur  rights  or  duties.  '2.  The  rights  or  duties  which  are 
its  constituent  elements,  ai-e  legnl  effects  or  consequences  of 
owe  investitive  fact,  of  one  title  or  mode  of  ncqiusition,  or 
tin  the  usunl  Wv^w^  u(  ittQ  Uoiiiaii  l;iwvt'rN)  of  one  cnnta 
or  ontecedt'nl,. 
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^1..  Now  it  cortninly  is  true,  tlint  n  slalut  in  a  iw/  or  cuttiilian 
^}f  vnriDUH  ri)i:liU  or  dntit^.  Aad  tbnt  the  ixjAiXa  or  diitiea 
^.•rtiich  ara  its  constitupilt  eleracDls,  nre  le^nl  etli-fts  or  con-  ' 
^jequencM,  meilisteiv  or  immediatulT,  of  one  bimI  the  Mwe 
~tioe  or  investitiv."  iVot  or  event,  the  »tahi»,  fur  oxiimptp, 
of  bu«band  or  v/Hv,  in  n  wt  or  mllcction  of  vnriou?  ri^llt^) 
^•nd  duties,  and  varimia  caiMcitics  and  incBpocitie:' ;  nil  of 
;v^rliich  arise,  niediiitcly  or  immediately,  from  Ihe  ont>  fuel  of 
'  tlie  iiiBniiip:c,  or  from  the  one  title  or  i-maa  Iiy  which  the 
^*  tftatv*  is  etiftendered. 

*         Ihit  Ihouph  these  two  propertieB  belonfr  to  every  nfiifm, 
tliev  will  not  difitingruish  tlfitui  or  cooditiona  from  x\v,i* 
'    rigfils  and  duties  whii'li  nre  matter  for  the  I-iw  nf  Thiiiyi'. 
'  For,  lirst,  these  pMperties  lieloof,'  to  each  of  the  n^fii- 

frntes  whieh  are  styled  hv  modem  eivilians  Kniftrntates  jiu-in  -. 
that  is  to  8uy,P0iiiplei  st'lsoreolleetions  of  riirhtsordiitirs; 
«.g.  tlie  OfTilTe^nte  of  t\f\A*  and  dutiefl  devolviii<.'  on  the 
faeir.  executor,  or  nilminislmtor  by  inrtue  of  ihe  teritHiiii'tJt 
or  of  the  intestate  doceai*.  Xow  this  njipre^nite  h»H  nevrr 
Iwrii  diwnied  a  rtaUit  or  condiliim,  but  is  alwnys  coiiHidenil 
under  the  (reneral  Uw  forniiuff  tlie  bulk  of  the  lepil  svKteiii. 
In  the  inHlitutional  wrilintis  of  the  liuninn  lawyers,  in  the 
French  niid  I'ruwinu  coden,  and  in  every  systeruntic  code  for 
every  syHteiiiatie  exposition  of  a  lorjimi  _/itm)  uf  wliieli  I 
have  anr  knowled):e,  the  rifihtB  and  duties  uf  beir>>  (or  of 
universal  succesBors  to  deceased  persons)  nn>  pLici'd  in  tin' 
jM*  rfrum  niid  not  Ju  t\w  jiu iirr*oiinrum.  Anil  by  our  onu 
ilale  and  lllnelistone.  (the  o:dy  syslemalie  expisitiirs  of  our 
own  rorinaJHrii)  the  rifchts  et'id  duties  of  tlie  e.xecutor  niid 
adiuiniflnitiv  (who  are  property  ihe  Acrr«  In/iimrHlanH* 
Mul  the  iirrm  IrgUiaiu*  of  tin*  Itonian  Ijiwt  aiv  iuiiertwl  in 
th(>  ireneml  denartiueul  which  they  style  thr  Jtight*  of  ThiHij: 
•nd  uot  in  the  special  and  exceptional  depnrtiiie'nt  whieli 
Ihev  style  thr  Highlt  uf  Vmo«n.  Ily  1  lale,  indi-ed.  in  his 
analysis  of  Ihe  law,  tb<-  ri;;hls  am)  duties  of  the  heir  (who, 

Mv  plaoi-d.  mponsi.-leiillv  eiiou^-b,  in  Ihe  Ijiw  of  I'lrsons,  i:h 
weir  as  in  the  Iavi  of  'i'hit]K». 

And,  secondiv,  the  two  properties,  wlni'h.  in  Ik-n- 
tham's  opinion,  cliaraclerize  a  ttatii*  or  eotiditioii,  «ri'  nut 
even  peciilinr  to  those  a»r)fre(!atiii  of  rif;hts  and  diiti>-s  whieh 
are  styled  by  modem  civilians  umrrnitufrr  jni-in.  lliey  nm 
ftiund'  ID  must  or  tnany  of  ihore  niuui-rous  rights  it  duties, 
which,  as  contradistinimixhed  to  HHirnwfiVa  uf  ri^rhts  and 
duties,  an;  deemed  jiarticular  nt  tiiiffular.  Tuhe.  for  exnniph-, 
the  rijrht  of  dominion  or  priiperty  in  a  sinfilirnllv  ileter- 
minud  thiiijr:  an,  a  horse,  a  slai-e,  ■  pimn'til.  n  hoiisi-.  a 
field,  or  wluit  not.  It  is  manifest  tliat  the  rijrht,  ttiouuh 
de^tiieil  sinfTular,  is  truly  n  collection  nr  nj.'jniwitu  of  rij-hta 
of  which  an  ndeipinle  descriiitioii  would  occupy  a  bulky 
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Part  III.     volume.      It  consieU,  f.if  I'MIUpli^  of  tlw  riKht  of  a 

user  or  possessiun ;   of  the  ri([hl   (if  dupoMitf  or  ' 

toltiHy  or  pRrtttlly;   of  ri|(hta  of   liniliiCBtiim,  ■ 
ri^btH  of  KCtiou,  in  tlie  event  of  &  dMIurbaUfe  of  ^ 
tlioae  primarr  rights:  nml  ««eh  of  Ihew  rijjKiis  wbidoL 
biuii  to  farm  the  right  of  dominion,  uiaj-  itself  be  toktaTl 
intu  other    tights  whifh  are    lc»  complex.      titJU   nm  I 
complicated  is  the  tight  vested  in  the  niortgagiir  bv  H^  f 
of  H  mortgage  in  the  ii?iinl  Enptiali   form.      lbA»fA,t*\   \ 
shnll  show  hereafter,  the  ditl<.'Teii(»  Iietween  a  uniiv*^'' 
ritfbta  end  duties  and  a  ngbt  ot  dutj  dtemed  sinnliiii 
Durely  a  diflBPence  of  degree. 

ThinUiT-  I  hftVP  rcmorked  above,  that  the  rijriils  t>t  dntiu*  wUii 

ii"'"'!™!!!'  "^  constituent  elcnienlB  of  a  itnlvi,  are  i-umaionlf  diiMUi 
i'..n«iTOTFd  into  two  Idoda :  Ist,  thoae  vhicb  onao  iintiu<dial«lT  n 
bniiiMi'tiD  diivctlr  item  the  partuuount  and  more  (retienl  title  itWk 
'rlnLfuil"^"'  en)^n^en  the  tffdiit:  '2A\y,  thoae  wUcli  luisti  tueiiMUit 
iiiiiin  lEii.!  from  that  pnTamount  nnd  more  ftenenil  titl«,  tliroa^li  mk 
!™  "n','/^'    Milinale  oad  more  Bptwial  titles. 

Iilir  cilii'ii  And,  at  Uie  lirat  gl&nce,  I  imsgined  tkat  Uu«  wu  tfca 

ibiFDdFri       dUtinyiushingniai'kMa  jJoIiuarcoDditioii.    itut  IhubA 

Ir'ilipttiw"       ^"■'^  •'">'  fi'i-n/  aet  of  rights  or  duties,  doenied  a  srornj  m 

"'fd't?'""*    condition,  is  diiiBible  in  that  aianner.      And  it   is  dsm 

"um'tuic        that  uiiivi?rsitiea  of  rijihts  and   duties  not  decaied  cunrti- 

I'l^-l^iii'i   ticins,  witli  Bet*  of  rijrhts   or  duties  dei^med  [mrti^Tilur ta 

siii-riilnr,  are  dit-isihlo  in  that  manner.     Home  of  the  right? 

or  duties  composing  the  aggregate  or  eet,  arise  ini mediately 

froju  a  paramount  and  more  general  title  bv  nliii'h  the  ng- 

gn'gate  or  wt  is  iteelf  eugendered ;  e.ff.  tfie  right  of  the 

owner  of  a  field  to  walk  over  it:  whilst  others  arise  meiliately 

from  tliat  purumount  and  more  general  title,  through  euS- 

ordiiinle  and  more  special  titles ;  i://.  the  rigiit  of  the  owner 

to  ])roseciite  a  trespasser,  arising  out  of  the  investitive  fnel 

whereby  he  ohtaiuod  the  domiDium  nnd  through  the  speciii! 

title  of  die  injury  done  against  that  pinmjouiit  right. 

v.;,ii\,  I  rr."  A  pi'fwiu  clotliod  with  n  coudilion,  or  beiiring  a  person 

[T.«! fi'aim  "''  churacler,  Iinsjihi  in  rem  (or  it  right  availing  against  the 
i'L<ii>tiiuii.-d  world  at  large)  in  tlie  aggregate  of  riglits  which  are  coo- 
I'lMi" l^im"    stilueni  elements  of  tlie  i"/»/uj>. 

MBn'iiMoi  '^*  '''*''  ^  i"in[ri°ed  that  this  might  distinguish  a  ttalat, 

<i(b(>.      "     fr<)m  the  set  of  rights  or  duties  which  are  not  tt/i/iu.     Out 

I  am  convinced  that  thisjii*  in  rem  over  the  ttfitim  itself  is 

not  a  character  or  distiuguishing  mark  by  which  we  can 

determine  what  a,  »lafut  is. 

For,  Ist,  in  jnirely  onewius  coiidilions,  the  mark  is  not 

to  In'  fou:id ;  a  right  to  a  hiu-lhen,  or  to  vindicate  the  eujoy- 

nieut  of  a  burthen,  buiug  nil  absunlitv. 

And  'idly,  the  mark  is  to  be  foimd  in  universities  of 
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nghts,  which  have  never  been  deemed  conditions  or  tstaJbM^ 
out  have  been  placed  by  common  consent  in  the  Law  of 
Things ;  «.</.  the  aggregate  of  rights  called  hereditas, 

3aly,  the  mark  may  be  fomid  in  many  of  the  sets  of  rights 
which  are  deemed  singular  or  particuhu*.  For  instance : — 
When  the  owner  vindicates  uis  right  as  dominus  he  re- 
instates himself  in  the  enjoyment  of  many  separate  rights. 
And  what  more  is  done  by  an  action  fti*  statUy  or  by  einy 
other  action  founded  on  b.  juris  umversitas? 
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LECTURE  XLIL 
Statu  s. — JStTOtieous  definitions  farther  considered* 

I  NOW  proceed  to  a  definition  of  statm  which,  in  my 
opinion,  is  not  less  erroneous  than  any  of  the  various  defim- 
tions  that  I  examined  in  my  last  Lecture. 

According  to  the  definition  of  a  status*  to  which  I  now 
advert,  a  status  is  a  capacity  or  faculty :  for  in  the  language 
of  modem  Civilians  (and  of  all  modem  jiu-ii<t8  whose  tenus 
are  fashioned  on  the  language  of  modem  Civilians)  the 
term  faculty^  though  commonly  denoting  a  riyht,  also 
signifies  a  capacity  or  ability  to  take  or  acquire  a  right,  or  to 
incur,  or  become  subject  to,  a  duty.  In  the  language  of 
the  German  jurists,  who  adopt  the  (U^iinition  of  a  status  to 
which  I  now  am  adverting,  a  status  is  denominated  Itechts- 
fdhigkeit :  literally,  or  strictly,  a  capacity  or  ability  to  take 
or  acquire  a  riyJU  •,  but  meamng  a  ciipacity  or  ability  to  take 
or  acquire  a  right ,  or  to  incui-,  or  become  subject  to,  a  duty. 
For,  amongst  the  numerous  ambiguities  by  which  the 
German  ^ Itechf  (like  the  I^tiu  'jus')  is  perplexed  and 
obscured,  is  this :  that,  though  it  signifies  a  nyhty  it  occa- 
sionally embraces  in  its  comprehension,  a  duty.  For  ex- 
ample: to  succeed  *in  omneju^  defuucti,'  is  to  succeed,  by 
universal  succession,  ox  per  universitatem,  to  all  the  descen- 
dible duties,  as  well  as  to  all  the  descendible  rights,  of  the 
deceased  testator  or  intestate. 

According  to  this  definition,  a  status  or  condition,  or  a 
person  as  meaning  a  status  or  condition,  is  a  capacity  or 
ability  to  take  rights,  or  to  incur  or  become  subject  to  duties 
whicn  the  law  confers  or  imposes  upon  the  person,  as  meaning 
the  homo  or  man.  In  Miihlenbruch's  L'octrina  l\mdectarum 
the  definition  is  given  thus : 

'  Personam  (quro  quidem  a  personando  dicitur)  potesta- 
tem  juris  vocamus:  sive  facultatem  et  jurium  exercendorum 
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*  Namely,  that  contained  in  Thibaut's  '  System,'  vol.  L  p.  IGO, 
§207. 
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et  ofBcioruiu  Eubeuudonini,  huniiitibiu  jur  nn  nmiiirJui 
et  relut  impositani.  Kxqiio  iDieUwittir,  i)ui4Bit.<flvJ|a 
Bona  Bbjudicotiii  iis,  qoi  nut  protsua  nulIo  «ut  >itU*  wp 
fwjto  gaudwint  jiire,  iHC."  * 

According  to  a  d«IImtiot>  at  Jvt  r>rra.>»nWM,  wUd  i 
equivnleut  to  tlio  tlwru  duGuUinn  of  prmnta  it  irMi^4 
law  of  persons  is  conn'raod  wttU  the  eirporUit*  at  MM 
(gs  me;uimj;  men)  to  tnke  ri|rht«  or  incur  (luli«a;  m  fe: 
coiu«rD«d  nitli  persons  (na  ai«aa\ag  au-a)  in  m>  Or  m  lb 
Are  cnpnUe  of  ri^Iils  or  diitit«. 

TUU  detinilion  of  (/n/uo  (ivilh  tlic  (Viuivalcnt  cMmfil 
ot  juf  prrmsr.rmn')  is  liaUe  to  lUc  follon-iii)^*,  jimoagBt  lA 

lat.  Thmn  ftw  capseitiM  whicli  i»re  oanniRm  ia  aOfa 
Bona,  who  ciikur  cumjilettily,  or  to  ^ortuin  liutited  ia>NH 
BW  i)ie>in'buL-9  of  ihu  pven  BOciuty  politic«l  nnd  iiulnf«fQ^L^ 
or  subjects  of  ita  Hoverotfcn  goyernnieiil.  V.\:i^-  pecxvL  b 
uxniupld,  wbt'thur  free  ar  slsre,  ciliren  or  furci^nMrr,  adwt  «r 
■"'■"  "■.  ranrr  il  or  nniam  ■d  trad<T  wit  XrnAur  ^ 
'iB  be  eicluded  cooijl 
3  ]i  n'hH''    (ind  mv[ 


llli-il        li         Inlon     tdii.«-*. 

d       TlcTLSrc   uanrcnill    n8\\l  rl    coiiP).t  nuunlv 

t     f  cnpi  p    es  but  ol      cij  n  Tli    eon  i  ti  n    f  r 

pie    of  tl  e  flU  VB  n    su(     n  lualv     f     iiuijinc  t  -s  to 

lili     the  roni]  t  on     f  iWc    a      t     >e<^  u  n    ot  id- 

1  lu  t  -B  (  na  nlv  or      toll      u  po  ed      pi  u   1         for  h  * 

btnof  )  to  take  wrta  nr  [.l   s    nl     cur  corb  n  d  tie^ 

111       Vh  1  re  larl  (mI  in  n      kst  I.e      n-  ()     3^->)  and 

ill    'cpl    D  n  lltk   uore  fullv  1    n   f.n'   the  r  irlits  nnd 

li  rl  t  fK  hcr^    1  Ctii   1       nl  u  npar         nrethe 

e  t  cl  u  t;  (>»  nf  n    i>t  c  u    I  on*  nn.  dl       ule  into 

Id!      nil    el     r(.lts  or  J  1  p^  nh  fh  nrnt  froii  thw 

t         n/n/iuitr)r1tiod(slihasi!  from  the 

.     ; 

\  w  t         1.1       or   1  I         a   ai   f         Ihe  (rf      j» 

/      /   ar       /  /         a   1  /         «  or  fjcul 

}o  t   om   o  »  he      h 

b  ref  n.     I  e  con  tso      >t      >  aty.  d        bl 

o     au    r    1     I  llu  onowfli/'psted      anl   be  ein^l 
n  of     o     »t      «  are  M)   I        U   —\\c  sal  »    i  oa 
[lit     V      r  n  1       1  e  of  iiniie     ■«    1    t  n     n    t   'it     of 
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■i^  I  remarked  in  a  former  lecture  fp.  103  supra),  that  there  LKtrr. 
^iie  certain  pre-eminent  status  which  the  Koman  lawyers  XLII. 
fdt  leem  to  have  distinpiished  hv  the  name  of  capita.     These    "        ' 

•le,  lirst,  status  Ubertat is  (or  the  condition  of  the  freeman,   Triaeapiu, 
0  M  opposed  to   that  of  the    slave) ;   secondly,  status  civi- 
'0  tatis  (or  the  condition  of  the  Roman  citizen,  ns  opposed 

0  to  that  of  the  foreigner) ;  and, thirdly,  status  familt'at ;  that  is 
tt  to  say,  the  condition  of  bein^r  a  member  ot  a  priven  Tamil v, 
/'    and  as  such  enjonnp:  certain  rights,  or    being    capable 

of  certain  rights.     For  example :  Unless  a  person  were  a 
t    member  of  a  given  family,  ho  could  not  take  by  succession 

1  ab  intestato  from  any  member  of  that  family.  And,  by 
cousequence,  when  a  man  was  adopted  by  the  head  of 
another  family,  or  when  a  woman  married  and  thereby 
became  a  member  of  her  husband's  family,  the  status 
familifs  (with  reference  to  the  family  quitted)  was  lost ; 
though  a  new  status  familia  (in  reference  to  the  family 
entered)  was  at  the  same  time  acquired. 

Now  a  definition  of  caput  (resembling  the  definition  of 
status  which  I  have  just  examined)  is  given  by  many 
German  Civilians.  They  say  that  a  caput  is  a  condition 
precedent  {BaUugung)  to  the  acquisition  of  rights :  which 
merelv  means  (if  it  mean  anything)  that  a  caput  comprises 
capacities  to  acquire  rights.  The  definition,  therefore,  is 
liable  to  one  of  tne  objections  which  I  made  to  the  dt»fini- 
tion  of  a  status  that  I  have  just  examined.  A  caputs  indtH-nl, 
comprises  capacities;  and,  m  so  far  as  it  comprises  them,  is 
a  condition  precedent  to  the  acquisition  of  n^^hts.  Ikit  it 
comprises  rights  and  duties  arising  from  Xhv  status  imme- 
diate, as  well  as  mere  capacities  to  take  and  incur  rights 
and  duties  on  the  happening  of  particular  nud  subordinate 
facts. 

I  also  remarked,  in  the  I-iecture  just  referred  to,  that  a 
certain  absurd  definition  of  the  term  person  arose  from  a 
confusion  of  caput  and  status:  from  a  supposition  that  the 
Koman  lawyers  limited  the  term  status  to  those  peculiar 
status  which  they  called  capita. 

But  that  the  Roman  la\%Ters  limited  the  term  status  to 
these  three  capita,  is  utterly  and  palpably  false.  They 
speak,  for  example,  of  the  status  of  a  slave  who  had  not, 
and  could  not  have,  caput :  the  want  of  lilxTty  implying  a 
want  of  citizenship,  and  also  of  relationship  to  a  tamily  of 
Roman  citizens.  Thev  also  speak  of  the  status  of  a  /xre- 
grinus  or  foreigner  ;  of  the  status  01'  a  senator ;  of  tho  status 
Us€t  ejristimationis,  or  of  a  status  consisting  of  certain  in- 
capacities consequent  on  having  been  noted  or  branded  by 
the  censors. 

But  there  is  one  consideration  which  is  quite  conclusive. 
In  the   first  book   of  Claius'  and   Justinian's   Institutes, 
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pereffi-ini  or  foivisneni,  lilvrtini  <*   rnndlu-o,  i^^. 
ikves,  fathers  and  chiliinn,  )iiubniid»  and  wivi^  « 
and  wards,  with  other  rUasM  of  jHireumi,  on-  f 
re^-iew  L    and  to  the  whole  book,  regMiIiu^  BpochL. 
YariouB  cIqbscs  of  peraow,  th*  FommuD  tilln  of  /h  ■ 
(oiid  ill  Gaius,  tha  title  of  D»  comliiioag  A- 
prefixed. 


LECTURE  XUIJ. 


Havisd  endeaTourt'd  lo  settle  ihc  imporl  of  the  disdw-  I 

,    tion  hatvieeujut  rerum  and  ^W  pemmarum,  atiij  to  iUm   I 

the  notion  ol  tlatus  or  condition,  on  whicti  tbst  illffjortiis   1 

IB  founded,  I  will  now  add  a  lew  Tenuirks,  siipplfniEntaiT  to    { 

the  Lei^tuivs  in  whii^h  I  have  diaoiD»d  tbis  aulyMt. 

Til-!   i!ii!;:    I'   Ij.-l-  been  doubti^d  whstjier  the  Rm 
l.i'i'.'  'ii-Tt  io  the  jii»  prrgonai-um   the  df- 

h'-:\.        ■    ■  ilmiea  capicities  and  inoapacilies  of 

«!.■■  .      ■■   I  ;i..M  are  coiuprised;    or  to  confine 

III'  I  -  iir  events  by  wliich  the  elntiii  ar? 

ii.v  ■■  I    ilR-y  aro  diveeted.     The  s,ilriii.>n  uf 

ilu-  iimtit  i-.iJLai   En.uder  the  Itoinnn  lawyers,  nor  those 
nilopted  from  Iheni  iLe  diilinc- 
th  perfrcf 


tion 
distluctoc 


lid  nuv  of  them  in  the' detail 
of  their  writinirs  piirauc  it  eousi*lcntlv. 

Both  the  Jioiutin  Inwvers  and  C>ir  'VVillinni  likekstone 
iuirotiiiisteully  iuseiled  in  tlie  l.nw  of  Thing's  innuy  ri^lil^ 
aud  diitii.'A  iiianifeatly  iinHiuir  e-''  fli'lu:  and  tlu> 'Kouian 
law^-ers  in  many  ea«.-s  inserted  in  the  I.aw  of  Persona  a 
description  oiily  of  the  event  which  entivndered  the  itntut, 
and  the  events  by  whieh  it  was  dcstroved :  not  of  tfie  ri^'hts 
and  duties  of  which  it  consisted.  For  instance,  in  tha 
I«w  of  Maiiiiifro,  they  inserted  only  the  manner  in  which 
:  (on/jvn'fn/,the  dilterent  condition?  uf  a  Folid 


;,  and  the  modes  in  which  n 
In  llie  law  of  tute]n"c  and  fruardian^hip  c 
tliey  i  in  h 

acqiur  h  d  d 

Btituted         Th     h  ni  h        d 

their  p  irj.  h  i 

detail 


Methods,     Roman  Lawyers  and  Blackstone, 

the  second ;  and  add  a  difficulty  of  their  own :  t.e.  that  of 
ohliginff  the  seeker  to  look  for  the  peculiarities  of  staitiSf 
not  only  under  the  descriptions  of  the  several  rights  and 
titles,  but  also  under  the  {as  by  them  treated)  purposeless 
department  of  jura  peraonarum. 

The  Homau  lawyers  divide  law,  in  the  first  place,  into 
ju8  pubUctim  and  ju6  privatum ;  and  in  their  institutional 
treatises  they  confine  themselves  principally  to  jus  privatum. 
This  they  again  divide  mto  jus  persofiarum^  jus  rerum^  and 
jus  actionumy  including  under  this  third  head  the  law  of  civil 
procedure.  This  last  distinction  is  also  adopted  in  t]ie 
Uommentaries  of  Sir  William  Blackstone,  whose  object  was 
more  comprehensive,  as  he  treats  not  only  of  what  the 
Roman  lawyers  called  private  law,  but  also  of  what  they 
comprised  under  the  name  of  public  law,  namely,  the  law 
of  political  conditions ;  criminal  law  *,  and  the  law  of  cri- 
minal procedure.  Both  in  the  Roman  law^-ers  and  in 
Blackstone  this  division  is  grossly  inconsistent ;  it  deviates 
firom  the  object  of  the  distinction  between  the  Law  of 
Things  and  the  Law  of  Persons.  In  order  to  cany  out 
that  object,  all  the  generalia  of  ihajus  actionum  should  bo 
left  in  the^u*  rerunty  while  those  parts  which  have  relation 
specially  to  particular  classes  of  pei'sons,  and  which  can  be 
detach^  from  the  bulk  of  the  legal  system  without  bR'akin^^ 
its  continuity,  should  be  placed  under  the  respective  heads 
of  the  jus  persotiarum  to  which  they  belong.  For  example, 
the  mode  of  suing  or  defending  by  means  of  a  next  friend 
or  a  guardian  ad  litem  in  the  case  of  an  iutiint  is  properly 
matter  for  the  jus  jyersonar urn  under  the  htnid  of  infancy. 

The  division  therefore  of  the  corpus  juris  \nU)  jus  persona- 
rumyjus  rerumy  and  jus  actionum  is  a  gross  logical  error. 
In  Blackstone,  the  error  is  a  consequence  of  his  ori;rinal 
dinsion.  For  he  does  not,  like  the  Konian  lawyers,  K^jrin 
by  diN-iding  the  law  into  jus  publicum  (Ludjusprirafum,  and 
this  last  into  jus  j[)ersonarum  and  jus  rerum  ;  but  be  divider 
the  whole  corpus  juris  into  law  regarding  ri^rhts  and  law 
regarding  wrontjs.  liy  law  reganling  wrongs,  he  means  law 
rt»ganling  injuries,  the  rights  and  duties  arisiiiu"  from  injuries, 
and  civil  and  criminal  procetlure.  IIa\ir.g  divided  the 
corpus  juris  into  these  two  divisions,  and  having'  then 
divided  the  first,  or  law  reganling  rights,  into  /mx  ftersonarum 
And  jus  reruni,  he  could  not  include  in  either  of  these  heads 
the  law  regarding  actions.  I  lis  division  is  illogical,  it  Ix'ing 
manifest  that  the  hiw  regarding  wrouirs  dtM's  not  regard 
wrongs  only,  but  rights  also,  namely,  the  ri^^hts  which  arise 
out  of  wrongs;  as  will  be  suflicientlv  evident  to  anyone 
who  looks  through  the  third  book  of  his  Commentaries,  and 
observes  the  matter  of  which  it  is  composed. 
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Natural  or  Inborn  Rights, 

garding  the  absolute  rights  of  persons,'  that  is,  thpse  natural 
or  inborn  rights. 

I  have  already  obser>'ed  (p.  355,  supra)  ^  that  the  righta 
or  duties  constituent  of  status  arise  in  two  ways :  they  arise 
ex  statu  immediatbf  either  directly  from  the  general  or  para- 
mount title  which  engenders  status ;  or  from  that  general 
title  through  some  subordinate  title.  The  distinction  be- 
tween natural  or  inborn  rights  and  any  other  rights  is 
analogous  to  this. 

Natural  or  inborn  rights  are  those  which  reside  in  a 
party  merely  as  living  under  the  protection  of  tlie  State,  or 
as  being  within  the  jurisdiction  of  the  State ;  if  the  party 
have  any  rights  whatever,  which  the  lioman  slave  haa  not. 
Now  tfiese  are  exactly  what  Blackstone  called  absolute 
rights.  Such,  for  instance,  is  the  right  of  personal  security. 
Such  also  is  tlie  right  to  reputation,  which  Blackstone 
includes  under  tlie  riarht  of  jHjrsonal  security,  but  which  is 
distinct  from,  and  ought  to  have  been  co-ordinated  with,  it. 
These  rights  have  been  called  natural  or  inborn  merely 
because  they  arise  sine  sjyeciali  tituto ;  that  is,  reside  in  a 
party,  merely  as  linng  imder  the  protection  or  within  the 
jurisdiction  of  the  State.  It  is  manifest,  however,  that  they 
are  not,  properly  speaking,  natural  or  inljorn  ;  fur  they  are 
as  much  the  creatures  of  the  law  as  any  other  legal  rights. 

lilackstone  *  here  runs  into  a  signal  confusion  of  ide  is, 
for:  1st.  He  opposes  these  rights,  by  the  name  of  absolute 
rights,  to  what  he  calls  the  relative  rights  of  persons.  ]»ut 
all  rights  are  relative;  they  suppose  duties  incumbent  on 
others.  2ndly.  lie  detines  these  absolute  rights  to  be 
rights  api>ertaining  to  them  merely  as  individuals  or  single 
persons.  13ut  I  cannot  conceive  how  thev  can  be  distinguished 
by  tfnit.  All  or  most  rights  must  belong  to  particular 
pereona,  and  must  belong  to  them  as  particular  persons. 
jDominiumj  for  instance,  and  all  rights  arising  from  contracts, 
come  under  this  description.  3rdly.  lie  further  detines  them, 
rights  which  would  belong  to  persons  in  a  state  of  niture ; 
rights  which  thev  would  be  entitled  to  eiijoy  either  in  or 
out  of  society.  liut  considered  as  moral  rights,  many  others, 
such  as  rights  arising  from  convention,  are  in  the  same  pre- 
dicament. And  as  to  let/al  rights,  "with  which  alone  Hlack- 
stone  was  properly  concerned,  they,  it  is  obvious,  am  only 
belong  to  a  man  in  society. 

Amongst  others  of  these  absurdities,  Blackstone  in- 
stances, as  an  absolute  right,  the  right  of  private  propertv  ! 
A  right  which,  it  is  quite  ob\'ious,  cannot  exist  out  of  a 
state  of  society.  What  ho  meant  by  the  right  of  private 
property  in  this  passage  I  could  not  for  a  long  time  make 
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•  See  Table  VIII.  fw»/. 
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Paj!t  til.    ont;  bat  it  is  cleared  up  li*  cam|iuii^  tbe  p*sa*s«  wiA* 

' —    ronvsponding  pnamge  in  his  thud   vtilotDe,  uid  n  IH^ 

to  be  nierelT  s  colkctiTe  noma  for  all  ihema  rwfcta  nkk 
ndier  u  property  in  the  etrict  aenss,  or  *e  ri^le  Mw 
&oai  coomti-ts  i>T  qitsai-contiBets,  aire  the  lol^ert  of  b 
whole  coiiuDeiitaiie&  He  also  iDstaucas  the  ri;^!  rf  vr* 
tonal  lUrrfif.  But  aa  I  have  ehown  (p.  ](t5.  i^rv).  nllw 
iJiU  is  properly  iDcluded  in  Uie  lena  persuful  aeciiHtj,  or  *h 
it  is  (Mextmsive  with  i-igM,  Mtd  ought  not  1o  he  tiMMt 
as  a  apecia  of  ri^bt. 

AiiothcT  eiTor  of  BtadHtone  ie  tlutt  of  puttiiv  tlo* 
ahtolatf  nghx»  of  peteoss  undathe  head  Rights  of  ISncw 
at  liU.  As  reuding  in  all  penons,  these  rights  bm  art 
Riact«r  for  the  Law  of  Fenons,  but  f>n  the  Iaw  of  TUaE*'- 
nud  liy  the  Roffian  lawrera  am  »o  treated.  The  rnuf^iriit 
tliis  was  overlooked  b;  Bludsloue  seanu  to  be  tliat  in  tlni^ 
tu  ID  Other  iu»l«iiiy«,  the  ri^ts  are  not  esplaiiwd  far  lb' 
KomsQ  lawyers  diicdly,  but  only  by  implientaon  lutdir  tha 
heitd  of  delicts ;  Bud  the  iixpIsuatioD  nowhere  else  oceai*. 


LEX-TURE  XUV. 

Lnir  Public  imd  I^i-alr 

I 
1)1 

d^ 

1th   dit      ti      b'tweeo  Law  of  Thing! 
I  proo    d  t    111          nected  distiuclion 
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of  law  which  is  concerned  with  political  conditions.  So  far 
as  public  law  relates  to  the  Sovereifrn,  it  is  clear  that  much 
of  it  is  not  law,  but  is  merely  positive  morality,  or  ethical 
maxims.  As  against  the  monarch  properly  so  called,  or  as 
against  the  sovereign  body  in  its  collective  and  sovereign 
capacity,  the  so-called  laws  which  determine  the  constitu- 
tion of  the  State — the  ends  or  modes  to  and  in  which  the 
sovereign  powers  shall  be  exercised — ^are  not  properly  posi- 
tive laws,  out  are  ]aws  set  by  general  opinion,  or  merely 
ethical  maxims  which  the  Sovereign  spontaneously  ol)- 
serves. 

But  though,  in  logical  rigour,  much  of  the  so-called  law 
which  relates  to  the  Sovereign,  ought  to  be  banished  from 
the  corpus  juri8y  it  ought  to  be  inserted  in  the  corpus  juris 
for  reasons  of  convenience  which  are  paramount  to  logical 
symmetry.  For  though,  in  strictness,  it  belongs  to  positive 
morality  or  to  ethics,  a  knowledge  of  it  is  absolutely  neces- 
sary in  order  to  a  knowledge  of  the  positive  law  with  which 
the  corpus  juris  is  properly  concerned.  The  law  of  Eng- 
land, for  example,  cannot  oe  understood,  without  a  know- 
ledge of  the  constitution  of  Parliament,  and  of  the  various 
rules  by  which  that  sovereign  body  conducts  the  business 
of  legislation. 

Ajul,  since  the  law  regarding  the  Sovereign  ought  to  be 
inserted  in  the  Law  of  Persons,  we  may  say,  by  wav  of 
analog}',  that  the  Sovereign  has  a  status  or  condition; 
althougli  a  status^  proptTly  80  called,  is  composed  of  legal 
rights  and  legal  duties,  or  of  capacities  or  incapacities  to 
take  or  incur  legal  rights  and  duties. 

Public  law  (in  its  strict  and  definite  meaning)  is  not 
unfroquently  divided  into  two  portions :  constitutional  law, 
and  administrative  law  :  (Staat^-recht  or  Constitutions-rechty 
and  Regierungs-recht).  Tlie  first  comprises  the  law  which 
detennines  the  constitution  of  the  sovereign  government: 
the  second  comprises  the  law  which  relates  to  the  exercise 
of  the  sovereign  powers,  either  by  the  sovereign  or  by 
political  subordinates. 

Tlie  second  of  the  two  difficulties  to  which  I  have  ad-  2nd  din- 

verted,  is  the  dilKculty  of  drawing  the  line  of  demarcation,   oirdf«tin?** 

by  which  the  conditions  of  private  persons  are  severed  from    '",'jj{jjf#-^^ 

the  conditions  of  political  subordinates.  prirmteeon 

^  dttioni. 

The  right.'^  and  duties  of  political  subordinates,  and  the 
rights  and  duties  of  private  jxTscms,  are  creatures  of  a 
common  author  (the  Sovereign  or  State),  and  often  sub- 
serve and  are  intended  by  their  soven>ign  author  to  sub- 
serve the  same  general  ends ;  for  instance,  the  prevention  of 
crime.  Accordingly,  the  conditions  of  mrent  and  guardian 
(with  the  answering  conditions  of  child  and  ward)  are  not 
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Paiit  III.    unErequenUy  trcalf  d  by  -WTiMafl  on  jurisjirudeoce,  as  portioiM 

' ' '    at  public  low.     For  fxamiJfi:  TIio  pelria  poteitnt  nnd  Uia 

tuirla  of  tho  Roman  Law,  am  treated  thus,  !□  his  mBnUirly 
'  System  des  randektan-lteclits,'  by  Tliilnut  of  II^dp1W)i': 
yfio,  for  penetrotinfT  ncuteneas,  rectitude  or  jitdgniest, 
dopth  of  learuing,  and  rigour  and  eleganre  of  expu^ti'in, 
OUT  b?  pioped  hy  tlie  side  of  Saii^y.  at  tiie  bead  of  all 
linug  Ciiiliaoa.     (See  note,  p.  343  lujtro.) 

Tlie  piiwovE  of  punishmi^nt  wfaicb  the  Roniiui  Iaw  orip- 
cnlly  entrusted  to  tile  palerfamilvK  were  ta  estensiri-,  tluil 


was  mostly  simplied  by  the  powers  Tcated  in  those  privnta 
pcreoiiB,  who  uoiuK  the  proprietary  nnd  respectable  cUsa, 
wore  little  ti^mpted  to  commit  crimes,  while  the  roiuiuiider 
of  tie  pommiuiity  were  subject  Ui  tiese  powers  reudinp  in 
them,  and  were  Uiereby  prevented  front  commiltiDi^  crime*  i 
or,  if  they  did  commit  Crimea,  were  puni«hed  hv,  nnd  *t 
the  diBcretionof  thosa  in  whoee  potntoM  they  were. 

The  only  dilTerence  thnt  I  can  H3fi)m  between  political 
nnd  pvivitte  conditioaR  Ir  thii!:  that  wheu  the  coudition  h 
jirivnte,  the  powers  vested  in  ilie  periion  who  iN'nrs  it  more 
jipfiiliarli/  ref-'.ird  perciins  duti'niiiiied  specilicnily :  when 
jiiihlic.  those  powers  more  peculiarly  repard  the  public  cou- 
sidered  iudef        '     '  ' 


Ifnvin 


in-i  for  the  pri>]>o^ition  which  I  Inid  down 
llie  o'lilset  of  this  Lecture,  namely,  tlial  public  Iftw,  in  ilj 
I'ict  nnd  <li'linite  mennin);,  as  the  liiw  of  political  conditions, 
Liiiild  not  be  upimscd  to  the  rest  of  lli«  Ibw,  but  should  Iw 
sertcd  ill  the  Law  of  I'ersons,  aa  one  meinber  or  head  of 
i;it  departnicnt  of  the  i-orpiis  jiiri: 

Ofthevariouii  ri-nsooR  which  mi^'ht  l)e  (riven  for  this 
rangeiiipul,   the   following  reason,  I   ihinl;,  will   amply 


reasons  for  detachin;;  the  rij/hls  and  duties  of  certain  cbissea 
from  the  boily  of  the  leBnlaysteiu, namely:  1st.  Convenience 
fur  refemnce ;  iJndly.  Coherence  of  the  jn'Ueiiil  body  of  the 
lepnl  system,  which  is  attained  by  omission  of  the  special 

Now  both  these  rcnsons  apply  in  an  eminent  degree  to 
the  powers  rifrhts  and  duties  of  pcditical  Riiperiore.  ^^'ith 
the  exception  of  the  powers  nnd  ihilii's  of  jtid):e^  and  other 
ministers  of  justice  (which  pcrluips  it  is  exi't'dient  to  prefix 
to  the  pcnerol  law  of  proreiiuii').  there  an'  no  classes  of 
persons  whose  ^pen\\ai  ri'^hn  an;l  liiitita  may  be  detached 
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more  commodiously  from  the  bulk  of  the  legal  system  thar       Lect. 
those  of  public  or  political  persons.    And  if  the  powers      XLIV. 
rights  and  duties  of  political  persons  ought  to  be  detached    "       '     ^ 
from  the  bulk  of  the  legal  system,  it  is  clear  tliat  they  ought 
not  to  be  opposed  to  all  the  rest  of  the  system  ;  but  ought 
to  form  a  limb  of  the  miscellaneous  and  supplemental  de- 
partment which  is  marked  with  the  common  name  of  the 
Law  of  Persons.     For  the  law  which  regards  specially  the 
powers  and  duties  of  political  persons,  is  not  of  itself  a 
complete  whole,  but  is  indissolubiy  connected,  liko  the  law 
of  any  other  gtatuSy  with  that  more  general  matter  whicli  is 
conttuned  in  the  Law  of  Things,  and  also  with  the  law 
regarding  other  conditions. 

Take,  fbr  example,  the  case  of  our  own  King.  It  is 
clear  that  a  knowledge  of  his  peculiar  powers  rights  and 
exemptions  presupposes  a  knowledge  of  the  I^aw  of  Things, 
and  also  of  many  of  the  status  which  are  styled  private. 
Without  a  knowledge  of  the  general  rules  of  property,  his 
peculiar  proprietary  rights,  as  king,  are  not  intelligible. 
\Vithout  a  knowledge  of  the  law  of  descents,  the  peculiari- 
ties of  his  title  to  the  crown  are  not  to  be  understood. 
Without  a  knowledge  of  the  law  of  marriagi*,  his  peculiar 
relations  to  his  royal  consort  are  not  explicable. 

And  the  same  may  be  said  of  the  powers  and  diiti»»fl  of 
any  jH)litical  persori  whatever.  Considered  by  themselves, 
they  are  merely  a  fragment.  Before  they  can  bo  fully  uu- 
df^rstood,  they  must  be  taken  with  their  various  rc'liiti(.»ns 
to  the  rest  iti  the  legal  system. 

The  opposed  terms  public  and  priraff  law  tend  more- 
over, in  my  opinion,  to  generate  a  complete  misconception 
of  the  real  ends  and  purposes  of  law.  Kvery  part  of  the 
law  is  in  a  certain  sense  public,  and  even'  pirt  of  it  is  in  a 
certain  sense  private  also.  There  is  scarc«»ly  a  single  provi- 
sion of  the  law  which  does  not  interest  the  public,  and 
there  is  not  one  which  does  not  interest,  singly  and  indi- 
vidually, the  persons  of  whom  that  public  is  compostMl. 

Agreeably  to  the  view  which  I  now  have  takt»n  of  the 
subject,  Sir  Matthew  Hale,  in  his  'Analysis  of  the  I^aw,' 
and  Sir  William  Blackstone,  following  Sir  M.  Hale,  have 
placed  the  law  of  political  persons  (sovereign  or  suburdi- 
nat4»)  in  the  liaw  ot  Persons :  instead  of  opposing  it,  as  one 
gn»at  half  of  the  law,  to  the  rest  of  the  legal  system.* 
Blackstone  divides  what  he  calls  hiw  n»garding  the  n^lative 
rights  of  p*»rsons  into  law  regarding  public  n»lations,  ami 
law  regarding  private  relations.  Under  the  lii-st  of  thes*^ 
he  places  constitutional  law  and  the  powers  rights  and 
duties  of  subordinate  magistrates,  of  the  cler^'-y,  and  of 
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classical  jurists  together,  and  were  opposed  to  all  the  rest       Lect. 
of  the  corpus  juris,  XLIV. 

They  style  criminal  law  and  the  law  of  political  condi- 
tions j>W/n/Wfcifm  :  for,  say  they, '  ad  statum  rei  Komanaa^ 
ad  »Mi/icc  utilia  spectat.' 

They  style  the  opposed  department  of  the  corpus  juris 
jusprivatum :  for,  say  they,  'ad  singulorum  utilitatem,  ad 
privatum  utilia  spectat.' 

This  explains  the  order  of  Justinian  s  Institutes.  It  is 
merely  a  treatise  upon  private  law.  By  consequence,  cri- 
minal law,  with  the  law  of  political  statuSy  is  not  comprised 
by  it ;  the  classical  jurists,  from  whose  elementary  works 
the  Institutes  were  copied,  having  thought  (it  would  be 
hard  to  say  why)  that  public  law  was  not  a  fit  subject  for 
an  institutional  or  elementary  treatise.  The  Institutes 
close  with  a  very  short  title,  '  De  publicis  judiciis,'  and 
this  is  the  only  part  of  this  treatise  whicn  relates  to 
crimes. 

Blackstone'a  Commentaries  are  not  confined  to  private 
law,  but  are  intended  to  8er\'e  as  an  institutional  treatise 
on  the  whole  Law  of  England :  though  he  touches  upon 
certain  parts  (as  upon  equity  and  ecclesiastical  law)  in  a 
comparatively  brief  aud  superficial  manner.  As  I  have 
already  ob8er\'ed,  he  places  the  law  regarding  political  con- 
ditions in  the  Ijaw  of  Persons,  and  the  only  trace  of  the 
distinction  between  public  and  private  law  to  be  found  in 
his  Commentaries  is  that  he  styles  the  department  which 
relates  to  crimes  and  to  punishments  and  criminal  proce- 
dure *  Public  Wrongs.'  *  llale  retains  no  trace  of  the  dis- 
tinction :  for,  in  his  analysis,  he  throws  out  criminal  law 
altogether.  In  his  *  pleas  of  the  Crown,*  he  does  not 
designate  crimes  by  the  name  of  public  wrongs,  but  calls 
them,  more  appropriately,  *  Pl«as  of  the  Crown,'  that  is, 
offences  of  which  tne  Crown  or  State  retains  the  prosecu- 
tion in  its  own  haiids. 

With  reference  to  its  ultimate  purpose,  the  law  of 
political  status,  and  criminal  law,  is  not  to  be  distinguished 
from  the  so-called  private  law.  luich  tends  to  the  security 
of  the  public :  meaning  by  the  public  the  several  individuals 
who  compose  the  society,  as  considered  collectively  or 
without  discrimination. 

Another  reason  against  the  distinction  is  this.  That 
the  matter  of  the  law  of  things  is  just  as  much  implicated 
with  public  law,  in  the  large  sense,  as  with  the  law  of 
private  conditions. 

In  short,  whether  '  public  law '  be  taken  in  its  large  or 
in  its  narrower  sense,  the  distinction  between  public  law 


•  See  TAhUVllI. post. 
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Part  III.  and  private  law  (considered  as  co-ordinate  departments) 
1 '    rests  upon  no  inteUi^ble  basis  and  is  inconvenient. 

In  fact  nothing  can  lie  more  various  than  the  views 
taken  by  some  modern  writers  of  the  distinction  between 
public  and  private  law.  Some  include  in  public  law, 
Desidcs  the  law  of  political  conditions  and  of  crimes  and 
criminal  procedure,  the  whole  law  also  of  civil  procedure. 
Others,  in  despair  of  finding  a  stable  basis  for  the  division, 
exclude  criminal  law.  They  see  that  a  multitude  of  crimes 
affect  individuals  as  directlv  as  the  delicts  styled  civil. 

But  the  greatest  logical  error  of  all  is  tnat  committed 
by  many  continental  jurists,  who  include  in  public  law,  not 
onlv  the  law  of  political  conditions,  of  crimes,  and  of  civil 
KtA  criminal  procedure,  but  also  international  law ;  which 
is  not  positive  law  at  all,  but  a  branch  of  positive  morality. 
It  is  sometimes  expedient  to  include  in  the  corpus  jurii  a 
part  of  what  is  really  positive  morality,  because  positive 
law  is  not  intelligible  without  it:  but  there  is  no  such 
reason  for  so  including  international  law,  except  those 
parts  of  it  which  have  changed  their  nature,  and  become 
positive  law  by  adoption  as  a  part  of  the  positive  law 
obtaining  in  the  particular  country.  If  not  piuis  only,  but 
the  wliole  of  international  law  is  to  be  included  in  the 
'orpus  juris,  there  is  the  same  reason  for  including  in  it  the 
whole  of  the  positive  morality  of  the  particular  country ; 
for  on  this,  as  well  as  on  international  morality,  positive 
law  is  in  a  great  measure  founded. 

vnrtou*  The  phrase  public  laic  has  at  least  four  or  five  totally 

hiirnf'tile  diflerent  meanings.  Ist ;  it  has  either  of  the  two  mean- 
|''""'»'j«  ,  ings  above  adverted  to  :  its  strict  or  definite,  and  its  large 
i»u  c  fk^.  ^^^  xavriie  sense.  2ndly  ;  it  sometimes  means  the  law  which 
proceeds  either  from  the  Supreme  Legislature,  or  from  sub- 
ordinate political  superiors,  as  distinguished  from  what 
have  been  termed  laws '  autonomic,  that  is,  laws  set  by 
private  }x»rs«)n8  in  pursuance  of  legal  rights  with  which 
they  are  invested.  3rdly ;  public  laws  are  sometimes  op- 
posed to  laws  creating  privtlegia.  Laws  of  this  kind  are 
sometimes  called  jus  singulare ;  and  jus  publicum^  as  op- 
posed to  them,  is  called  ^m^  commune.  4thly;  under  public 
law  are  sometimes  classed  definite  and  obligatory  modes  of 
performing  certain  transactions.  *  Testamenti  factio  non 
privati  sed  publici  juris  est.*  5thly ;  by  public  laws  are 
sometimes  meant  the  laws  called  prohibitive  or  absoiutdg 
binding,  as  opposed  to  the  laws  cfidled  dispositive  or  pro- 
visional. The  legislator  in  certain  instances  determines 
absolutely  what  shall  bo  the  effect  of  a  given  transaction, 
that  is,  he  determines  wliat  effect  the  transaction  shall  have, 
if  the  parties  do  not  proWde  otherwise.  Now,  when  the 
legislature  delenrnwea  absolutely  the  effect  of  a  transaction^ 
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til?  law  13  called  tm^/tc :  when  be  leaves  a  certain  latitude 
to  the  parties,  it  is  called  dispositive  or  proWsional ;  being 
to  take  effect  only  in  case  no  disposition  is  made  by  the 
parties  themselves.  In  France,  this  is  the  case  with  the 
law  of  marriage.  The  Code  lays  down  two  or  three  dif- 
ferent sets  of  rights  and  duties,  which  may  be  the  conse- 
quences of  marriage  at  the  option  of  the  parties ;  merely  de- 
termining what  legal  effect  the  marriage  shall  have  if  the 
parties  do  not  alter  the  disposition  of  the  law.  This  use 
of  terms  accounts  for  the  meaning  of  several  principles 
of  law  which  appear  to  have  a  great  sense  in  tnem,  but 
which  are  merely  identical  propositions,  t/its  publicum  pri- 
vatorum  paetts  mutari  non  potest :  privata  conventio  juri 
publico  nihil  derogat.  Now,  as  jus  publicum  in  these  sen- 
tences only  means  the  law  which  cannot  be  modified  by  con- 
ventions, the  propositions  are  simple  truisms. 

I  may  conclude  this  Lecture  with  the  observation  that 
the  logical  error  of  opposing  a  small  bit  of  the  law  to  the  re- 
mainder of  the  bodv,  is  not  confined  to  the  distinction 
between  the  Law  ot  Tilings  and  the  Law  of  Persons,  or 
between  public  and  private  law.  Many  writers,  for  ex- 
ample, detach  criminal  law  from  the  whole  legal  system, 
calling  the  rest  of  the  law  civil.  Others  detach  ecclesias- 
tical law,  and  oppose  all  the  remainder  to  it,  by  the  name 
of  civil.  Others  distinguish  the  law  into  military  and  cinl. 
The  word  civil  has  about  twelve  different  meanings ;  it  is 
applied  to  all  manner  of  objects,  which  are  perfectly  dis- 
parate. As  opposed  to  criminal,  it  means  all  law  not  cri- 
minal. As  opposed  to  ecclesiastical,  it  means  all  law  not 
ecclesiastical :  as  opposed  to  military,  it  means  all  law  not 
militaiy,  and  so  on.  Even  jus  privatum  is  sometimes  also 
called  ^u«  civile. 
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LECTURE  XLV. 
Late  of  Things. — Its  Main  Divisions. 

There  are  facts  or  events  from  which  rights  and  duties 
arise,  which  are  legal  causes  or  antecedents  of  rights  and 
duties,  or  of  which  rights  and  duties  are  legal  effecta  or 
coiisequi»ncrrt.  There  are  also  facts  or  events  which  extin- 
guish rights  and  duties,  or  in  which  rights  and  duties  ter- 
minate or  cease.  The  events  which  are  causes  of  rights  and 
duties  may  bo  dix-ided  in  the  following  manner :  namely, 
into  acts,  forbearances,  and  omissions,  which  are  notations 
of  rights  or  duties,  and  events  which  are  not  violations  of 
rights  or  duties. 
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Acts,  fmlwantiiceB,  and  onuMioua,  'wliii--li  oi*  vnlaliM 
of  riiflits  or  duties,  are  stijled  delicts,  injunLV,  or  o^ao* 

lUl'btH  and  duties  T.-lucli  ftfe  couseqaoncos  of  ^tlieu,  «• 
Banciioniug  (or  prerpati\-e)  and  teitu>dial  (or  rojttmmi 
lu  (ithvr  words  the  ends  or  piuiKHiE«  for  nbicb  tbvr  vt 
ponfprn-d  and  iniposod,  are  two :  flrst  to  jwevent  violMtw* 
of  righta  and  duties  nhkb  ate  not  eaneequeacM  of  3«lk»: 
Hecoadly  to  i^ure  the  evils  of  repur  the  iui3clije&  wklck 
Bucli  TioJations  enpendM. 

Bights  and  duties  not  nrisin^  from  delicu,  may  to  ifi»- 
titisuiBliod  Iroiu  riffhta  and  dutiea  which  are  eooseqiimCH 
of  delicts,  by  the  oame  of '  [trimary '  (or  principal)^  Kisha 
and  duties  arising  boja  delicts,  duit  on  (IJstin^iiihnd  fina 
prhts  od  d  t  whi  U  are  not  tonaeq  lu-es  f  doheU  In 
th  am  fBaDtim|,{  ttx  darv  |  I  all  thpm 
sn  ma     hocauae  th  ir  ptope     pnTf   so         o  iwirtel 

My  mai     liTi  f  th    m  U        f  tU    L»w  *f  Thlops 

Tve        pi      th     baa  pr  DC  pi    at   wlu  h  I   ha  •  saw 

p         d  1       h    d  •tiucttou     f  rwlita  and  of  datM* 

<    I  I    1     I      )     to  pniiuu7  fuuT  aaactioiiiii^     A*- 

'    '      '  f  ThuiCT 
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d  t     1       1  d  d 

^i;'^  If  I    Ipldtl     1    K  ftfro    f  Be  lU  ra  a  d     f  rert 

TI.C         fnTuiftu  wTitcra,  I  shoiild  Htyle  the  law  of  primarv  rifrhta 

V!^ti    and  dutips,  mhslantive  law  ;  and  the  law  of  MECtioniinj  or 

i*jini.      seooudarv  rlRhts  and  diilie?,  n<ijectiif  or  ingtninirntal  law. 

lu  other  words,  I  should  divide  the  Law  of  Thiofra,  or  the 

biilk  of  thf  lefal  system,  iuto  law  eouveraant  about  rig-hts 

and  duties  which  are  iiof  nieana  or  instmiuents  for  render- 

ina  others  availaUe;  and  law  eonversant  about  ri^rhta  and 

duties  which  are  merely  means  or  instnimenls  for  reoderin^ 

othom  available.     Substantive  law  as  thus   uuder^>od  is 

convorsntit  about  the  rights  and  duties  which  I  style  pri- 

tnnry :  adjective  law,  about  the  rijrhta  and  duties  which  1 

Htyle  spcoiidari-. 

Hut  it  will  appear,  oq  a  luoineut'a  reQection,  that  the 
terma  substantive  and  adjective  law  lend  to  snjjyeat  a  cmu- 
plcte  miscouceptioD  of  the  uature  of  the  basis  on  which  the 

These  terms  eupfreet  the  division  of  rights  and  duties 
into  two  classes  under  the  foUowind   descriptions ; 

1st,  Those  which  exist  in  and  fifr  fe :  which  are,  as  it 
wore,  the  ends  for  which  law  ousts ;  or  which  subserve 
immediately  the  ends  nr  purposes  of  law. 
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2ndlT.  Those  which  imply  the  existence  of  other  rip^hts 
and  duties,  and  which  are  merely  conferred  for  the  better 
protection  and  enforcement  of  those  other  rights  and  duties 
whose  existence  they  so  suppose. 

Now  although  sanctioning  rights  and  duties  (or  rights 
and  duties  arising  out  of  injuries)  are  of  this  lusi  character, 
many  rights  and  duties  which  are  primary  or  principal  (or 
which  do  not  arise  out  of  injuries)  are  also  of  the  same  na- 
ture. The  division  therefore  of  Law  into  law  regarding  pri- 
mary rights  and  duties,  and  law  regarding  sanctioning  or 
secondary  rights  and  duties,  cannot  be  referred  to  a  dif- 
ference tetween  the  purposes  for  which  those  rights  and 
duties  are  respectively  given  by  the  State.  And  I  object  to 
the  names,  *  Substantive  and  Adjective  Law,'  as  tending  to 
suggest  that  such  is  the  basis  of  the  division.  It  apwars 
to  me  that  the  true  principle  of  di\'i8ion  rests  exclusively 
upon  a  difference  between  the  events  from  which  the  rights 
and  duties  n»spectively  arise.  Those  whicli  I  call  primary 
do  not  arise  from  injuries,  or  from  violations  of  other  rights 
and  duties.  Those  which  I  call  secondary  or  sanctioning 
(I  stylo  them  sanctioning  because  their  proper  purpose  is  to 
pi^vent  delicts  or  offences)  oris*?  from  violations  of  other 
rights  and  duties,  or  from  injuries,  delicts,  or  offences. 

My  main  division,  then,  of  tho  Law  of  Tilings  is 
this:  1st.  l^w  n»«rftrding  rights  and  duti«'s  which  do  not 
arise  from  injuries  or  wrongs,  or  do  not  a ri. ho  from  injuries 
or  wrongs  diret'tly  or  imim^diately  ;  2ndly.  Law  n^garding 
rights  and  duties  which  ai-ise  directly  an<l  «»xcliLsivelv  from 
injuries  or  wrongs.  Or,  Law  enforced  directly  W  the 
Tribunals  or  Courts  of  Justice;  and  Law  which  they  only 
enforce  indirectly  or  by  consequence.  F«»r  it  is  only  by 
enforcing  rights  and  duties  which  grow  out  of  injuries,  that 
they  enforce  those  rights  and  duties  which  arist*  from  events 
or  titles  of  other  and  different  natures. 

Lender  th»»  department  of  the  law  whicli  n^lates  to 
sanctioning  rights  and  duties  I  include  procedure*,  civil 
and  criminal.  For  it  is  manifest  that  nuich  of  pr<K»eduro 
consists  of  rights  and  duties,  and  that  all  of  it  relates  to  the 
manner  in  which  sanctioning  rights  and  duties  are  exercised 
or  enforced. 

And  here  IJentham's  arrangement  seems  to  me  to  Ije 
defective,  as  is  als*)  that  of  several  German  ^\Tit♦*^8  who 
have  adopted  the  same  views.  In  the  TrnitH  dc  Ij^ffulation 
Hentham  stners  from  ilroit  suhsfnutif  or  the.  lnv\  droit 
adject  if  or  the  law  of  proceduw*.  This,  as  it  apjiears  to  me, 
involves  a  double  logical  error.  For  in  droit  substantif  he 
includes  droit  civil  (as  opposed  to  droit  jwnal)  and  droit 
phial ;  including  under  droit  jf^nal^  the  hiw  relating  to  civil 
tojiiries  and  to  crimes  with  their  punishments,  together  with 
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the  riKlita  and  duties  Rron-in^  out   of  tboMi  ■lelutoo!-''] 
'   those  punklimuDU.     But  (irst,  «»  1   haw  tiln«dr  imbU 
ofdulHtAQtire  lnwru>  tbu*aDdei»tiio<l,  mucii  ii.  ftltJKtiw* 
iuBtni mental.     For  nil  rijrliti  iif  airtiiiM  iiriiitt^-  unl  rf  <W 
injuriee  lire  purelr  iesCniTiicutal  or  a(lin.-tiiK;  w«»UHlh    , 
wlicile  of  criuiiniil  kw  nnd  tip  wlialo  law  rcJaEiiur  to  pi^-    I 
lueuts.     And  2nJlr,  if  lie  culls  tha  law   of  prvntdun  ^^ 
adjfftif,  he  oiijflit  to  uxUtnd  that  toriu  to  the  Sw  i^Mwtn 
Uie  riKlit*  nad  dutiw  wising  from  cunl  injiinraudm   ^ 
crimes  aiid  puuieluncub  j 

m  rx    d    rt  to  utiuctitio  nliicJi  i«  HUiuiBM 

ae  d  rednsa  r)ghl,aiidBD»ite    j 

oa     m      b    n'liicfa  tlx!  rigtit  ofaetiiMii    i 

n    oecci  tio  iKiu  rat  Jut,  f*x\  inrdiitm\i» 

u      poM  bio  to  diRiiji^nnah  conipbtob    i 

fr         le  Hc  on  or  pnuMiduiv  whir^  a- 

K  F     m    fa      th   nfrhtnfariJu&canMvtaorri^i* 

takB   h  aa       rj   laps  h  ch  thtr  wid  of  Ibp  actioo  i> 

ti  9co]k'  iir  pnrpow  of  Ibi    ■ 

llf   lii.i.-.-iJiiiv  res.irled  !.■ 

st  ihf  iiiimslera  of  jiiftiw 

int.      Aiid   ibL-  iBirts  of  il 

in        th«  di'R'udnnt  liiniM>ll'.  are 

hii-h  it  ia  the  ubjtvt  of  tlw 

ti         ill  it  is  iiupo^iblc  to  ex- 

self  from   thosii   (lub^idlair 

re         And  it  is  nmniffdllv  nhfiiml 

s  righl»,  localise  tde  ri;,-liis 

onts  for  ibe   atlaiunient  of 

1. 1  will  ub?frve  tbfll  &  po?i- 
m     po  my  coiii-se,  that  everv  rit-ht 


Ititt  It  fit'ins  to  1110  thftt  tliG  only  caaea  in  Avhirh  a  ri);ht 
of  ncli'in  rfuiw  not  )ircsu))po90  au  injury,  nrise  from  that  aao- 
nuilr  in  the  Enp-lisli  Law  whirh  I  oiidt>avoiired  to  t-xplain 
iu  u  iiiuci'dinj;  Iioctiiro  (jiji.  il^^i-'li^l siii>ra) :  t.  f.  cast^  in 
wliiiTi  a  rit-'bt  of  actioii  u  )riven,  althiiii^'b  t1ien>  line  beeu  n  > 
wniii(f,  on  Hccoiiut  of  tlic;  want  of  iviMugful  consciousnypd 
on  tbi'  paii  of  ibc  defomlnut. 

No  Uoiirt  of  Jualirn  {nvlia,,  nt  tm/,)  w.mlJ  decide  on  ii 
qiieslion  of  law  or  fiu't  Hilliuiii  n  sn^ijrt'alioii.  on  the  part  ol 
till!  pluiulifl",  of  a  ■MTiinjf,  luniinl  or  im]>ciuiii|i.', *     In  e\tT- 
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ciaing    .voluntary    jurisdiction,   they  are    rather    lending       Lwrr. 
holcmnities  to  certain  contracts.     I'hey  are  rather  acting       XLV. 

as  registration  offices  than  as  courts  of  justice.    What  is    *^ •    "^ 

called  voluntary,  and  what  is  called  contentious  Jurisdiction 
are  only  linked  up  together  under  one  name,  oecause  the 
judges,  who,  as  such,  have  to  do  with  the  latter  alone, 
sometimes  comhine  with  it  the  former,  as  they  do  various 
other  functions. 

In  most  systems  of  law,  a  vast  numher  of  primary  rights 
and  duties  are  not  sedated  from  the  secondary.  That  is 
to  say ;  the  primary  right  and  duty  is  not  descrihed  in  a 
distinct  and  substantive  manner ;  but  it  is  created  or  im- 
posed by  a  declaration  on  the  part  of  the  Ijepslature,  that 
such  or  such  an  act,  or  such  and  such  a  forbearance  or 
omission,  shall  amount  to  an  injury ;  and  that  the  party 
sustaining  the  injury  shall  have  such  or  such  a  remedy  against 
the  party  injuring,  or  that  the  party  injuring  shall  be 
punitihed  in  a  certain  manner. 

Nay,  in  some  casos,  the  law  which  confers  or  imposes 
the  primary  right  or  diity,  and  which  defines  the  nature  of 
the  injiir>%  is  contained  by  implication  in  the  law  which 
prives  the  remedy,  or  which  determines  the  punishment. 
This  is  generally  the  case  in  regard  to  the  duties  which  I 
have  called  absolute,  namelv  the  duties  owed  to  the  State. 
Tiiese  are  hardly  ever  described  separately,  but  are  generally 
involved  in  the  description  of  the  acts  or  omissions  which 
are  violations  of  them,  or  of  the  procedure  by  which  these 
violations  are  to  Ijo  pursued.  The  same  was  the  case,  as  I 
have  previously  shown  (p.  304  mxte)^  with  the  Prnotor  s 
Edict,  which  virtually  enacted  laws  by  declaring  that  in 
certain  circumstances  an  action  would  be  given  or  an  exception 
allowed. 

And  it  is  perfectly  clear  that  the  law  which  g^ves  the 
remedy,  or  which  determines  the  punishment,  is  the  only 
one  that  is  al)solately  necessar}'.  lor  the  remedy  or  punish- 
ment implies  a  foregone  injun',  and  a  foregone  injury  im- 
plies that  a  primary  right  or  duty  has  been  violated.  And, 
further,  the  primary  right  or  duty  owes  its  existen'^  as 
such  to  the  injunction  or  prohibition  of  certain  acts,  and  to 
the  remedy  or  punishment  to  be  applied  in  the  event  of  dis- 
obedience. 

The  essential  part  of  every  imperative  law  is  the  im- 
perative part  of  it :  f.  e,  the  injunction  or  prohibition  of 


special  case  (introduced  by  statute  13  &  14  Vict.  c.  X>) ;  and  the 
power  iriven  to  the  Court  of  Chancery  in  England  to  jnvc  advice 
to  truntetM  (22  &  23  Vict.  c.  85,  a.  80),  are  hnnlly  except ii>ns  to 
thi.1  Btatcmont.  In  both  cases  there  is  an  implied  buggestion  of 
au  impending  wrong. — R,  C, 
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I'ART  III.    some  given  act,  and  the  menace  of  an  evil  in  case  of  non- 
*— — »    -"   compliance. 

Li  strictness,  my  own  terms,  'primary  and  secondaiy 
rights  and  duties/  do  not  represent  a  logical  distinction. 
For  a  primary'  right  or  duty  is  not  of  itself  a  riffht  or  dutr, 
without  the  secondary  right  or  duty  by  which  it  is  sus- 
tAiued  ;  and  e  converso. 

The  reason  for  describing  the  primary  right  and  duty 
apart,  for  describing  the  injury  apart,  and  for  describing  the 
remedy  or  punishment  apart,  is  the  clearness  and  compact- 
ness which  result  from  the  separation.  For  the  same 
remedial  process  is  often  applicable  to  a  variety  of  classes  ef 
rights,  and  repetition  is  consequently  avoided.  Another 
reason  is  that  many  injuries  are  complex ;  being  violations 
of  several  distinct  rights. 

To  show  how  little  logic  is  to  be  found  in  the  very  best 
attempts  yet  made  to  distribute  the  corpus  juris  into  parts, 
I  will  observe  that  the  description  of  the  injury  and  of  the 
remedy  is  sometimes  annexed  immediately  to  the  primaiy 
right  or  duty ;  in  other  cases,  removed  to  a  totally  distinct 
department.  An  example  of  this  is  the  order  of  the  Insti- 
tutes in  respect  to  rights  and  duties  which  arise  from  the 
infringement  of  rights  ex  contracfu  and  quasi  ex  contractu. 
By  Migationes  ex  delicto,  they  meant  what  we  mean  by  the 
same  phi*ase  in  English  law,  namely,  duties  arising  from 
violations  of  rights  which  avail  against  the  world  at  large. 
Now  the  authors  of  the  Institutes  oppose  to  these,  obtiffa- 
tiones  ex  confrncfu,  and  quasi  ex  contractu  :  but  rights  and 
dutit'rt  arising  from  contracts  and  quasi-contracts  are  rights 
and  duties  existing  for  their  own  sake,  as  the  Germans  ex- 
pi-ess  it :  they  belong  to  the  class  of  primary  or  principal 
rights  and  duties.  Oousequently  there  is  no  place  for  the 
obligations  arising  from  the  breach  of  obligations  ex  con- 
tractu and  quasi  ex  contractu ;  these  are  consequently  at- 
tached to  tlie  description  of  those  obligations  tnemselves. 
l\y  this  rule,  however,  obiif/ationes  ex  (Jelicto  (by  which  the 
authors  of  the  Institutes  meant  obligations  which  arise  from 
violations  of  jura  in  rem)  ought,  in  consistency,  to  be  at- 
tached to  that  part  of  the  law  which  is  concerned  with 
dominia  or  jura  in  rem  ;  or,  if  banished  to  a  separate  head, 
obligations  arising  by  otlences  against  the  rights  founded  on 
contracts  and  quasi-contracts  ought  to  be  placed  there  along 
with  them.  8uch,  for  instance,  are  rights  of  action  arising 
from  a  contmct ;  for  it  is  e^'ideut  that  there  can  be  no  action 
upon  a  contract  until  it  is  brciken. 

lilackstone's  method,  though  in  pjneral  greatly  inferior 
to  that  of  the  Koman  Lawyers,  is  hero  superior  to  it. 
Under  the  head  of  personal  property  he  treats  of  those 
obligations  arising  from  contracts  and  quasi-contracts  which 
are  primanj  \  in  l^a  tViVtd  volume,  when  treating  of  wrongSy 


Siibdivmoii  ef  Primary  Rights,  &c. 

he  adverts  to  those  ohligations  growing  out  of  contracts  or 
quasi-contracts  which  arise  from  hreaches  of  those  primary 
ones. 
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leotuhe  XLVI. 

Method  of  suidivision  of  Primary  RighUy  etc 

After  distinguishing  primary  or  principal  from  secon- 
dary or  sanctioning  rights  and  duties^  I  next  proceed  to  sub- 
divide the  former  division,  or  that  of  primary  rights. 

The  lirst  great  distinction  among  primary  rights  has 
been  very  fully  explained  in  a  preceding  part  of  this  course 
(p.  176,  etc.).  I  allude  to  the  distinction  l)etween  dominia 
and  otdigationcs,  as  they  were  called  by  the  classical  jurists ; 
between  iui'a  in  rem  and  jura  in  personam^  as  they  have 
been  styled  by  modem  Civilians.  For  this  distinction,  rw 
conceived  teith  the  whole  of  its  eaient  ami  importancey  we 
are  indebted  to  the  i)enotrating  acutcness  of  the  cla.^ical 
Roman  jurists,  and  to  that  good  sense,  or  rectitude  of  mind, 
which  commonly  guided  their  acuteness  to  true  and  useful 
results.  Ever)*  student  of  law  who  aspires  to  master  its 
principles,  should  seize  the  distinction  in  question  adequately 
as  well  as  clearly ;  and  shoidd  not  be  sati:?lied  with  catching 
it,  as  it  obtains  here  or  there.  For  the  dillerence  whereon 
it  rests,  runs  through  every  department  of  evor\'  system  of 
jurisprudence:  although,  in  our  own  svstem,  the  ditlereuce 
18  far  from  being  obvioiiSy  and  cannot  be  expri'sjjcd  at  once 
sufficiently  and  concisely  without  a  resort  to  tenns  unknown 
to  the  English  law,  and  which  may  aj>pear  uncoutli  and 
ridiculous  to  a  merely  English  la\^Tor. 

With  the  help  of  the  explanations  giveu  in  previous 
Lectures  I  can  now  indicate  the  method  or  order  wherein  I 
treat  or  consider  the  matter  of  the  Ijrw  of  Things.  That 
method  may  be  suggested  thus : 

The  matter  of  tlie  I^iw  of  Things,  I  an*auge  or  distribute 
under  two  capital  departments. 

The  subjects  of  the  lirst  of  those  capital  departments   nintrtbution 
are  primary  riurhts,  with  primary  relative  dutie.«» ;  which  I   rtghViTl?. 
arrange  or  distnbute  imder  foiu*  ."iiulxlepartments. — 1 .  Iliirhts   under  f..iir 

^  .^.  ,  -i  '       1       '^\      '    i  r    '       i>ut»-d»'p«rt- 

tn  rem  as  existing  ;)rr  a^.  or  as  not  coinbine<l  witli  riglits  tn  mcut*. 
personam.  2.  liights  in  personam  as  exi^ting  jxr  sc,  or  as 
not  combined  with  rights  in  rem.  .'>.  Such  of  the  romhina- 
tions  of  rights  in  rem  and  rights  in  j>ersonam  jjs  are  par- 
ticular and  comparatively  simple.  4.  Such  universities  of 
rights  and  duties  (or  such  complex  aggregates  of  rights  and 
duties)  as  arise  by  universal  succession. 
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PAitT  III.  The  subjerto  of  Uie  a«ci>n>]  of  tlioiw  upiul  dapu(B«t 

— --. '    anitmicIiWin^riiilits  (allaf  whj«h  iu«  riitfits  nipmo 

DDil  MUrfiVminjf  duties  (snme  of  wiiicb  nt«  tvUIut,  bin 
of  whkh  ue   sbsolute).  to^tlier   with   dHit*M   at  ii, 
(which  are  catues  or  ultecedeaU  of  MDcUuDia^  rif^  ^4 
Aniies), 

Ti>i>it»i>i"f.         This  order  is  eosncwhat  diQoivnt  frpui  tliat  of  thu  Wti 

HiltoiiriLu      latiotul  treatiees  of  tho  KcmMi  Iswj'iTts,  aiid  from  tiat 

'i!.m°ii  lliose  modem  Civilians  who  hare  fuUuwod  tiin  mcthirf 

li'cieiL  those  treatisBS.     J^x  tUeni,  tlie  nintler  i>f  tla-  law  of  tUM 

in  divided  iuto  doinhiin  (\a  ihi  In^yvat  «i?a*<i  of  that  Ihs 
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ICveii  by  my  own  nietliod  the  dislinetion  between  tlie 
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tiiosu  nho  tnln/id-  iiiiin-inil^ifein. 
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And  here  I  shall  further  explain  a  position  stated  in  a       Lkct. 
previous  Lecture  (see  p.  170  supra).  XLVII. 

The  expression  in  retn,  when  annexed  to  the  term  ri^/itt   ^SJJ  ^•''^ 
does  not  denote  that  the  right  in  question,  is  a  riyht  over  a   «jiff.T.iireB 
thing.     Instead  of  indicating  the  nature  of  the  subiect,  it   thirrTub- 
points  at  the  compass  of  the  correlating  dutv.     It  denotes   J«^'*- 
that  the  relative  duty  lies  upon  persons  generally,  and  is  not 
exclusively  incumbent  upon  a  person  or  persons  determinate. 
In  other  words,  it  denotes  that  the  right  in  question  avails 
against  the  world  at  large. 

Accordingly,  some  rights  in  retn  are  rights  over  thinffS : 
others  are  rights  over  jyersons :  whilst  others  have  no  sub- 
jects (persons  or  things)  over  or  to  which  we  can  say  tliey 
exist,  or  in  which  we  can  say  they  inhere. — For  example : 
Property  in  a  horse,  propertv  in  a  quantity  of  com,  or  pro- 
perty in,  or  a  right  ot  way  through  a  field,  is  a  right  in  rem 
over  or  to  a  thing^  a  right  in  rem  inhering  in  a  thing,  or  a 
right  in  rem  whereof  the  subject  is  a  thing. — Tlie  right  of 
the  master,  against  third  parties,  to  liis  slave,  ser\ant,  or 
appreutico,  is  a  right  in  rem  over  or  to  a  jyerson.  It  is  a 
ngiit  resitling  in  one  person,  and  inlieniig  in  nnother  per- 
son as  its  subject. — The  right  stvled  a  monopoly,  is  a  right 
in  rem  wliich  has  no  subject.  Tliere  is  no  jipecilic  subject 
(person  or  thing)  over  or  to  which  tlie  right  exists,  or  in 
which  the  right  inliere?.  The  officium  or  common  duty  to 
which  the  right  con-esponds,  is  a  duty  lying  on  the  world  at 
lawre,  to  forbear  from  selling  commodities  of  a  given  de- 
scription or  class :  but  it  is  not  a  duty  lying  on  the  world  at 
large,  to  forbear  from  acts  regarding  determinately  a  speci- 
fically determined  subject.  A  man's  right  or  interest  in  his 
reputation  or  good  name,  with  a  multitude  of  other  rights, 
would  also  be  found,  on  analysis,  to  avail  against  the  world 
at  large,  and  yet  to  be  wanting  in  j^rsona  and  things  which 
could  be  styled  their  subjects. 

I  sliall  therefore  distinguish  ri«rhts  in  rem  (their  answer- 
ing relative  duties  being  implie<l)  with  reference  to  difler- 
ences  between  their  sultjerfs,  or  l)etween  the  aspects  of  the 
forbearances  which  mav  be  stvled  their  ohjtHs.  As  distin- 
guished  with  reference  to  those  difieivnees,  they  will  fall 
into  three  dasses. —  1.  IJiglits  in  rem  of  ^\hich  the  subjects 
are  things,  or  of  which  the  objects  are  such  forbt^arances  as 
determinately  regard  sj.ecifically  deteniiined  things.  2. 
Kights  fit  rem  of  which  the  subjects  are  p<Tsons,  or  of 
w^hich  the  objects  are  such  forbearances  as  ileterminutely 
regard  specifically  determined  p€»rsoiis.  l\.  Kights  in  rem 
without  specific  subjects,  or  of  which  the  objwts  are  such 
forbearances  as  have  no  specific  regard  to  specific  things  or 
persons. 


382 


Part  III. 


Rights  in 
rem  over 
thingtt,  the 
only  ritfhts 
whlri)  I 
HhNll  treat 
direct!}-. 


Distinction 
l»etwecn  pro- 
perty or 
dnuiiutum, 
aud  ease- 
nent  or 


Laii^ :  Purposes  a  fid  Subjects. 

In  explaiuiii!.'-,  in  my  earlier  lioctures,  the  nature  of  the 
digtinctioD  Ix'twct-ii  jus  in  rem  and  in  personam,  I  dted 
numerou.s  examples  of  ripflits  in  the  former  class  which  have 
no  specific  suhjects  (persons  or  things,  p.  188  9uprd).  And 
it  will,  thereibre,  not  be  necessary  to  adduce  examples 
here. 

Willi  rejranl  to  jura  in  rem^  which  are  rights  over 
persi^ns,  I  would  ob&er\'e  that  all  (or  nearly  all  of  them)  are 
matter  for  the  Law  of  Persons  aud  the  Law  of  Statm, 
Such,  for  example,  is  the  case  with  the  right  of  the  master 
to  the  slave ;  tlie  riffht  of  the  luaster  in  the  servant ;  the 
riirht  or  interest  of  the  parent  or  husband  in  the  child  or 
wife ;  and  the  ri^:ht  or  interest  of  the  child  or  wife  in  the 
parent  or  husband.  In  these,  and  various  other  cases,  the 
right  in  jus  in  rem  (or  a  right  availing  against  the  world  at 
hirge)  of  which  the  subject  is  a  person.  But  in  each  of 
these  cases,  the  right  is  a  constituent  element  of  a  status  or 
condition,  and  therefore  is  appropriate  matter  for  that 
appendix  or  supplement  which  is  styled  the  Law  of  Persons. 

The  only  right  in  or  over  a  person  which  seems  appro- 
priate matter  for  the  Law  of  Thinjrf*,  is  what  may  be  calleil 
a  man's  right  in  his  own  i>ei*8on  or  body :  that  is  to  sav,  a 
man's  riiiht  to  enjoy  and  aisposo  of  (free  from  hindrance  by 
othei*s)  his  bodily  or<rans  and  powers,  in  so  far  as  such  en- 
joyment and  disposition  consist  with  the  rights  of  others,  or 
(fj^enerally)  with  any  of  the  duties  incumbent  on  himself. 

This  rifjlit  (wliieh,  as  I  shall  show  hereafter,  mav  b*^ 
likened  to  pro]>eity  or  dominion  in  a  thing,  strictly  so  called) 
is  prop«*rly  matter  for  the  Law  of  Things,  or  for  the  Law 
exclusive  of  th«»  law  of  status.  Instead  of  being  parcel  of 
a  status  or  condition,  it  resides  in  every  person  (who  has 
any  ri'rlits  at  all)  by  the  mere  fact  of  his  living  under  the 
S{at«,  or  within  the  protection  which  it  yields  to  those  who 
arc  living  under  its  jurisdiction. 

In  treating  of  ripfhts  in  rem  as  existing  simply  (or  as  not 
combined  with  rights  in  person/tni)^  the  only  rights  which  I 
shall  cont^iiler  directly  are,  ri«rhts  over  things^  in  the  strict 
acceptation  of  the  term:  tliat  is  to  say,  such  permanent 
external  objects  as  are  not  pers(ms.  Rijfhts  in  rein  in  or 
over  persons,  and  ri«rlits  in  rem  which  have  no  subjects,  I 
shall  touch  incidentally  (in  s<i  far  as  I  may  tind  it  necessary 
to  advert  to  them),  as  I  treat  of  rights  of  the  class  in  or 
OA'er  things. 

Of  the  various  distinctions  between  rights  in  rein  over 
things,  the  lii*st  to  which  I  address  myseb*,  is  the  distinction 
which  I  must  mark,  for  the  present,  by  the  ambiguoiu*  and 
inadequate  names  of  dominium  and  servitus.  The  rationale 
of  this  distinction  is  the  followinjir:  — 

By  ditlerent  rijrhts  in  rem  over  things,  the  difierent  per- 


Dominium—Servitus. 

80DA  in  whom  they  reepectiyely  reside  are  empowered  to  use 
or  deal  with  their  respective  subjects  in  different  d^^rees  or 
to  different  extents.  And  such  differences  obtain  between 
such  rights,  independently  of  differences  between  their 
respective  durations,  or  the  respective  quantities  of  time 
during  which  they  are  calculated  to  last. 

Or  such  differences  between  such  rights,  the  principal  or 
leading  one  is  this. — 1.  By  virtue  of  'some  of  such  rights, 
the  entitled  persons  may  use  or  deal  with  the  subjects  of 
the  rights  to  an  extent  which  is  incapable  of  exact  circum- 
scription, although  it  is  not  unlimited.  For  example :  The 
proprietor  or  owner  is  empowered  to  turn  or  apply  the  sub- 
ject of  his  property  or  ownership,  to  uses  or  purposes 
which  are  not  absolutely  tmlimited,  but  which  are  incapable 
of  exact  circumscription  with  regard  to  class  or  number. 
The  right  of  the  owner,  in  respect  of  the  purposes  to  which 
he  may  turn  the  subject,  is  only  limited,  generally  and 
vaguely,  by  all  the  rights  of  all  other  persons,  and  by  all  the 
duties  (absolute  as  well  as  relative)  incumbent  on  himself. 
He  may  not  use  his  own  so  that  he  injure  another,  or  so  that 
he  violate  a  duty  (relative  or  absolute)  to  which  he  himself 
is  subject.  But  he  may  turn  or  apply  his  own  to  every  use 
or  purpose  which  is  not  inconsistent  with  that  general  and 
vague  restriction.  And  to  an  extent  which  is  Ukewise  in- 
definite he  may  exclude  others  from  the  use  of  the  subject. 
2.  By  virtue  of  other  of  such  rights,  the  entitled  persons, 
or  the  persons  in  whom  they  reside,  may  merely  use  or  deal 
with  their  subjects,  to  an  extent  exactly  circumscribed  (at 
least,  in  one  direction).  For  example  :  te  who  has  a  right 
of  way  through  land  owned  by  another,  maj  merely  turn  the 
land  to  purposes  of  a  certain  class,  or  to  purposes  of  deter- 
mined classes.  He  may  cross  it  in  the  fashions  settled  by 
the  grant  or  prescription,  but  those  are  the  only  purposes 
to  which  he  may  turn  it  lawfully. 

A  right  belonging  to  the  first-mentioned  kind,  may  be 
styled  dominium,  or  property,  with  the  sense  wherein 
dominium  is  opposed  to  serviius.  As  contradistinguished 
to  a  right  belonging  to  the  first-mentioned  kind,  a  right  of 
the  last-mentioned  kind  may  be  called  servitus.  Dominium 
or  property  is  a  name  liable  to  objection,  on  account  of  the 
numerous  meanings  (to  which  I  shall  presently  advert)  in 
which  the  word  has  been  used.  Servitus  is  also  liable  to 
objection  as  not  adeqimtely  expressing  the  class  of  rights 
which  I  have  denoted  by  it.  But  notwithstanding  the 
ambiguities  which  encumber  the  terms,  I  prefer  them,  as 
being  known  and  established  terms,  to  newly  devised  names  ; 
and  this  for  reasons  which  I  have  repeatedly  hinted  at  in 
the  course  of  these  Lectures. 
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Before  I  close  the  present  Lecture,  I  will  make  a  few  meuiavt 
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Dominium  as  distinguished  from  Servitus. 

of  peraonal  security,  but  never  a  property  in  his  own  person. 
This  is  analogous  to  the  capricious  application  of  the  term 
thing',  which  I  mentioned  in  a  previous  Lecture  (p.  ^%,supra), 

7.  Another  meaning  of  the  word  property  is  the  aggre- 
gate of  a  man*s  faculties,  rights,  or  means.  It  is  tantamount 
to  the  term  estat.e  and  effecUy  or  perhaps  to  the  term  tusets. 
In  this  sense  it  implies  nghts  in  personam,  or  obliffotions,  as 
well  as  rights  of  every  other  class. 

8.  A  still  more  remarkable  acceptation  is  the  following. 
In  the  largest  possible  meaning,  property  means  legal  rights 
or  faculties  of  any  kind ;  as  when  we  talk  of  the  institution 
of  property :  or  of  security  to  property  as  arising  from 
such  and  such  a  form  of  Government,  or  the  like.  It  is 
commonly  said  that  Government  exists  or  should  exist  to 
institute  and  protect  property.  I  have  demonstrated  in  a 
note  to  my  published  Lectures,  the  absurdity  of  this  doc- 
trine.* But  the  propet-ty  here  spoken  of  must  mean  legal 
rights  in  the  largest  sense.  It  cannot  be  meant  that  Go- 
vernment exists  or  ought  to  exist  for  the  purpose  of  creating 
and  protecting  rights  of  dominion  in  the  narrower  sense, 
else  it  would  be  implied  that  it  ought  not  to  exist  for  the 
purpose  of  protecting  rights  arising  nom  contracts  and  quan- 
contracts. 
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Dominium  as  opposed  to  Servitus. 

PcRsuiNO  my  examination  of  the  distinction,  which,  for 
want  of  better  names,  I  marked  with  the  opposed  expres- 
sions dominium  (or  property')  and  servitus^  1  proceed  to 
remark  that  whoever  has  a  rignt  of  property  may  apply  the 
subject  of  his  right  to  any  purpose  or  use  which  Joes  not 
amount  to  a  violation  of  any  right  in  another,  or  to  a  breach 
of  any  duty  lying  on  himself.  And  it  is  only  in  that  nega- 
tive manner  that  the  extent  of  the  power  of  user  imported 
by  the  right  of  property  can  possibly  be  determined. 

But  in  the  case  of  a  right  of  ser\'itude,  the  purposes  or 
uses  to  which  the  person  invested  with  the  right  may  apply 
the  subject,  are  not  only  limited  generally  by  the  duties 
incumbent  upon  him,  but  are  determined  or  may  be  deter- 
mined by  a  positive  and  comprehensive  description. 

In  a  word,  servitus  gives  to  the  entitled  party,  a  power 
or  liberty  of  applying  the  subject  to  exactly  determined 
purposes.  Property  or  dominium  gives  to  the  entitled  party 
the  power  or  lioerty  of  applying  it  to  aU  purposes,  save  sucn 
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^aoer,  may  also  be  fixed  di^erently  b^  the  absolute  dispo- 
mtions  of  the  law,  or  by  private  dispositions  which  the  law 
•UowB  and  protects.  We  may  suppose,  for  example,  that 
the  owner  for  life  of  land  may  be  empowered  to  oiyest  it 
completely  of  timber  and  buildings,  to  exhaust  the  valuable 
minerals,  and  even  to  carry  away  the  surface  soil :  or  that 
Ilia  power  of  taking  minerals  and  timber,  and  demolishing 
Imilaings,  may  be  more  or  less  restricted. 

But  thouffh  the  possible  modes  of  property  are  infinite.  Property 
.  and  though  uie  indefinite  power  of  user  is  always  restricted  Sr^^^ud.^ 
more  or  less,  there  is  in  every  system  of  law,  some  one  mode 
of  property  in  which  the  restrictions  to  the  power  of  user 
are  fewer — the  power  of  indefinite  user  more  extensive — 
than  in  others.  And  to  this  mode  of  property,  the  term 
dominion,  property,  or  ownership  is  pre-eminently  and  em- 
phatically applied. 

Such,  for  example,  in  the  Roman  law,  is  dominium  (in 
the  strict  sense) :  such,  in  the  French  law,  is  propri^ti  (in 
the  same  sense) :  such,  in  our  own  law,  is  absolute  property 
in  a  moveable.  Such,  too,  in  our  own  law,  is  an  estate  in 
fee-simple  in  land :  but  which  (although  it  is  closely  analo- 
gous to  absolute  property  in  a  moveable)  is  not  commonly 
called  property  or  ownership. 

But  even  the  right  of  property  pre-eminently  so  called  Propertj  vf- 
is  not  unlimited  in  respect  of  the  power  of  user  which   JJ'ilnJdl't, 
resides  in  the  proprietor.     The  right  of  user  Twith  the  |J5*5^"""'JJ* 
implied  or  com^pondiug  right  of  excluding  otners  from   tbepow«ro( 
user)  is  restricted  to  such  a  user  as  shall  be  consistent  with  "**'* 
the  rights  of  others  generally,  and  with  the  duties  incumbent 
on  the  owner. 

For  example :  I  may  exclude  others  generally  from  my 
own  land  or  house ;  but  I  cannot  exclude  officers  of  justice, 
who,  authorised  by  a  warrant  or  other  due  authority,  come 
to  my  house  to  search  for  stolen  goods.  If  I  am  the  ab- 
solute owner  of  my  house,  I  may  destroy  it  if  I  will.  But 
I  must  not  destroy  it  so  as  to  cause  damage  to  any  of  my 
neighbours.  If,  for  example,  I  live  in  a  town,  I  may  not 
destroy  it  by  fire,  or  blow  it  up  by  gunpowder. 

I  have  a  right  in  my  own  person  which  is  analogous  to 
the  right  of  propert)r  in  a  determinate  thing.  And,  as  a 
consequence  of  that  right,  I  may  (generally  speaking)  move 
from,  place  to  place.  But  this  my  liberty  and  right  of  loco- 
motion, does  not  empower  me  to  enter  the  land  or  house  of 
another,  unless  I  am  specially  authorised  by  the  owner's 
license,  by  a  right  of  way  through  his  house  or  land,  or  by 
tome  other  cause  specially  empowering  me  to  enter  it. 

And  the  power  of  user  which  is  implied  by  the  right  of 
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lute  property  quadrates  with  the  practice  of  law  writers  or 
makers  of  codes. 

In  the  Institutes  of  Gaius  and  Justinian,  the  nght  of 
property  or  dotninium  is  not  defined  at  all.  Things  are 
described;  the  modes  of  acquiring  property  in  them  are 
described;  servitudes  are  described;  but  of  the  right  of 
property  or  dominium  no  direct  description  is  given.  The 
nature  of  the  right  (in  respect  of  the  power  of  user)  is  left 
to  be  inferred  ^m  the  treatise  generally.  In  the  codes 
or  treatises  which  attempt  a  definition  of  it,  merely  a  few  of 
its  properties  or  qualities  are  given :  and  those  properties  or 
qualities  are  given  with  restrictions  which  lie  throughout 
tne  bodv  of  the  law.  Thus,  in  the  644th  article  of  the 
French  t/ode,  property  is  declared  to  be  the  absolute  right 
of  using  or  deahng  with  a  thing  as  we  wdll,  provided  we 
do  not  use  it  in  any  manner  which  is  prohibited  by  laws  or 
T4gl€!inen$. 

Such  maxims  of  law  as  these,  Sic  utere  tuo  ut  alienum 
ncn  Uedas  :  Qui  jure  suo  utitur  neminem  Uedity  and  the  like, 
arise  from  this  impossibility  of  exactly  defining  and  circum- 
scribing the  right  of  ownership  or  property,  and  are  really 
almost  identical  propositions. 

The  distinction  between  legal  and  equitable  property  (or 
dominium  ex  jure  Quiritium  and  dominium  bonttartum)  is  a 
mere  accident,  arising  from  the  existence  of  the  accidental 
distinction  between  law  and  equity^  or  jus  civile  and  jus 
jn'otorium. 
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LECTURE  XLIX. 
Servi  tus  as  distinguished  from  Dominium* 

I5  my  last  Lecture  I  considered  particularly  property  or  Lect. 

dominium  as  opposed  to  servitus.     In  my  present  Lecture  I  XLIX. 

shall  consider  particularly  servitus  as  opposed  to  property  or    ' "^ — 

dominium. 


Before  I  consider  particularly  the  nature  and  kinds  of 
servitudes,  I  must  interpose  the  following  remarks. 

1st.  Speaking  generally,  the  subject  of  a  right  of  servi- 
tude is  also  at  the  same  time  the  subject  of  propertv  residing 
in  another  or  others.  For  example,  if  I  have  a  right  of  way 
over  a  field,  the  field  is  yours  solelv,  or  is  yours  jointlr  or  in 
common  with  others,  or  is  yours  for  life  or  years  (solely  or 
jointly  with  others)  subject  to  rights  in  others  calculated  to 
confer  future  enjoyment, 
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For  this  reason,  rights  of  servitude  are  styled  \sj  the 
Boman  lawA^ersjj'i/rn  in  re  aliend:  that  is  to  say,  rights  otbt 
subjects  of  which  the  property  or  dominion  remdes  in 
another  or  others.  Though  (as  I  shall  show  hereafter^ 
rights  of  servitude  are  not  the  only  rights  to  wMca 
the  expression  jus  in  re  aliend  (or,  briefly,  ju»  m  rs)  is 
applied.  For  the  same  reason,  a  right  of  servitude  is 
styled  by  Bentham  a  fractional  right ;  and  by  Savigny  (m 
his  matchless  treatise  on  the  Right  of  Possession)  a  single 
or  particular  exception  ^accruing  to  the  benefit  of  the  party 
in  whom  the  right  resiaes)  from  the  general  power  of  user 
and  exclusion  residing  in  the  owner  of  the  thing.*  For  the 
same  reason,  rights  of  servitude  are  styled  oy  French 
writers,  *  ddmefnbretnens  du  droit  de  prorai^t^ : '  that  is  to 
sav,  detached  bits  or  fractions  of  the  indefinite  right  of  user 
which  resides  in  the  person  or  persons  who  own  the  subject 
of  the  servitude. 

A  ri^ht  in  the  nature  of  servkus  may  however  exist 
over  a  thing,  which,  speaking  with  precision,  has  no  owner. 
We  may  conceive,  for  example,  that  the  Sovereign  or 
State  reserves  to  itself  a  portion  of  the  national  territory: 
but  that  it  grants  to  one  of  its  subjects,  over  a  portion  of 
the  territory  so  reserved,  a  right  which  quadrates  exactly 
with  the  notion  of  a  right  of  servitude :  that  is  to  say,  a 
right  to  upo  or  apply  the  subject  in  a  definite  manner. 

Now,  in  the  case  imagined,  there  is  not,  properly  speak- 
ing, any  right  of  property  in  the  thing  which  is  subjected 
to  the  servitude.  For,  it  is  only  by  analogy  that  we  can 
ascribe  to  the  Sovereign  a  legal  right.  Strictly  speaking, 
the  party  has  a  right  of  servitude,  while  the  indefinite 
power  of  using  the  thing  has  been  reserved  by  the  Sovereign 
or  State  to  itself. 

But  since  most  rights  of  servitude  imply  rights  of  owner- 
ship, and  canuot  be  explained  without  reference  to  those 
rights  of  ownerphip,  I  shall  assume  for  the  present,  that 
every  right  of  ser\'itude  is  jus  in  re  aliend — a  definite 
fraction,  or  demnuhrcment^  of  property  or  dominion  in  the 
given  subject,  which  resides  in  another  or  others. 

2ndly,  I  showed  in  my  last  Lecture,  that  the  modes  of 
property  (as  I  understand  the  expression)  are  infinite :  and 
that  to  some  of  those  modes  we  cannot  apply  the  term 
*  property  '  without  a  departure  from  established  usage.  For 
example :  The  right  of  a  tenant  for  years  of  land,  ishardly, 
in  English  law,  termed  a  right  of  property.  Various  other 
difficulties,  which  encumber  the  term  *  property,'  I  stated  in 
the  Lecture  before  the  last.  I  will  merely  add  at  present, 
that  I  mean  by  the  term  property  (as  contradistinguished 


*  ^ed\l  de«  Besitzes,  §  46. 
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to  servitus)  any  right  in  rem  which  gives  to  the  entitled       Lbct. 
party  an  indefinite  power  of  user.    For  I  am  not  considering  ^  XLIX.  ^ 
lights  of  property  with  reference  to  the  modifications  im-  ' 

poised  in  regiml  to  the  rights  of  the  remainderman  or  rever- 
sioner.   These  I  shall  deal  with  in  a  subsequent  Lecture. 

The  term  servitus  is  not  lees  encumbered  with  difficulties 
than  the  term  property.  For  there  are  many  rights  (as  I 
shall  show  presently)  which,  in  the  language  of  the  Roman 
law  and  of  the  modem  systems  derived  from  it,  are  slrled 
Hrvitudesi  but  which,  m  the  limguage  of  the  English, 
would  be  styled  rights  of  property.  And  justly :  for  they 
are  rights  importing  an  indefinite  power  of  user.  To  these 
improper  servitudes  I  fehall  advert  more  fully  hereafter. 
And  I  now  merely  add,  that  I  mean,  for  the  present,  by 
a  right  of  servitude  (as  opposed  to  a  right  of  property)  any 
such  rig&t  in  a  subject  owned  by  another  or  others  as  gives 
to  the  party  a  definite  power  of  using  it. 

The  term  easement  is  not  less  objectionable  than  the 
term  servittts.  For  though  it  is  never  extended  to  any  such 
rights  in  rem  as  fall  properly  within  the  category  oipropertVy 
it  is  not  applied  to  certain  rights  in  rem  which  fall  properly 
within  the  category  of  servitudes.  For  example :  A  rignt  of 
way  over  another  s  field  is  styled  an  easement  A  right  of 
common  is  also  sometimes  loosely  styled  an  easement,  though 
it  consists  of  rights  strictly  and  technically  called  profits 
h  prendre.  But  a  right  to  predial  tithes  (or  to  a  definite 
portion  in  the  produce  of  another's  land)  is  never  styled  an 
easement ;  although  it  is  called  a  servitude  ^or  by  a  name  of 
similar  import)  in  the  language  of  the  legal  systems  which 
have  borrowed  largely  from  the  Roman.* 

3rdly.  For  the  sake  of  simplicity,  I  have  assumed  that  9f»re, 
every  right  of  servitude  is  a  rignt  of  using  a  subject  owned  ntglu^  * 
by  anotner  or  others.     But,  as  I  shall  show  immediately,   JTJjJJ^J  *** 
there  are  certain  servitudes,  which,  in  the  language   of  «i«iiiftb« 
modem  Civilians,  are  called  negative ;  and  which,  in  the  A^IS^Hiier 
lan^l^u^^  of  the  Roman  lavryers,  are  said  to  consist  non  ^^^J^^L^ 
factendo ;  that  is  to  say,  not  to  consist  of  a  right  to  use  ^^^iLm 
positively  the  given  subject,  but  in  a  right  to  a  forbearance  JJJ^JoJ?*' 
(on  the  part  of  the  owner  or  occupier)  from  putting  the   occopwii 
given  subject  to  a  given  use. 

In  describing  and  distinguishing  the  kinds  of  servitudes,  prdjr  where 
I  shall  examine : — 

*  For  Instance,  Teind  (or  tithe  in  Scotland)  is  ranked  by  Stair 
and  other  Scotch  le^al  authorities  amongst  servitudea.  Another 
right  in  the  law  of  Scotland,  invariably  classed  amongst  servitadea, 
la  that  of  thirlagtj  or  the  obligation  upon  all  the  tenanta  of  the  lands 
within  the  thirl  (or  servient  district)  to  bring  their  grain  to  be 
ground  at  the  dominant  mill. — R.  C. 
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Ist  The  distiDction  between  the  Benritudes  which  are 
respectdvely  styled  by  modem  civilians  affirmative  or  pomiioe 
ana  negixtive  servitudes. 

2ndly,  the  celebrated  position,  that  no  right  of  servitude 
is  a  right  to  an  oc^  on  the  part  of  the  owner. 

3ralV)  the  diBtinction  between  reo/ servitudes  and/wnoiM^ 
servitudes. 

4thly,  certain  rights  of  property  or  dominion  (meaning 
by  property  or  domtnion,  any  right  in  retn  importing  an  in- 
dehnite  power  of  user)  which,  in  the  Roman  law,  are  ranked 
improperly,  as  I  conceive,  with  rights  of  servitude.  The 
principal  amongst  these  are  UsiisfructuSj  usus,  hMtatioj 
superficieSj  and  emphyteuns. 

In  pursuance  of  the  order  which  I  have  now  indicated, 
I  begin  with  the  established  division  of  rights  of  servitnde 
into  positive  or  affirmative  servitudes,  and  negative  servitades. 

The  right  of  property  or  dominium  (in  so  far  as  the  xis^t 
of  user  is  concerned)  may  be  resolved  into  two  dements :  Ist, 
the  power  of  using  inaefinitely  the  subject  of  the  right: 
2ndly,  a  power  of  excluding  others  (a  power  which  is  also 
indefinite)  from  using  the  same  subject.  For  a  power  of 
indefinite  user  would  be  utterly  nugatory,  unless  it  were 
coupled  with  a  corresponding  power  of  excluding  others 
generally  from  any  participation  in  the  use.  The  power  of 
user  and  the  power  of  exclusion  are  equally  rights  to  forbear- 
nncee  on  the  part  of  other  persons  generally.  By  virtue  of 
the  right  or  power  of  indefinitely  using  tlie  suDJect,  other 
persons  generally  are  bound  to  forb^  from  disturbing 
the  owner  in  acts  of  user.  By  virtue  of  the  right  or  power 
of  excluding  other  persons  generally,  other  persons  genendly 
are  bound  to  forbear  from  using  or  meddling  with  the 
subject.  The  rights  of  user  and  exclusion,  however  extensive, 
are  never  absolute  or  complete.  They  are  always  restricted 
by  the  absolute  duties  to  which  the  proprietor  is  subject. 
Frequently,  they  are  restricted  by  rights  over  the  same 
subject,  residing  specially  in  determinate  parties :  as  by  the 
rights  of  a  joint  or  co-proprietor,  or  by  the  rights  of  a  re- 
mainderman, or  reversioner. 

Where  a  determinate  party  has  a  right  (as  against  the 
owner  and  the  rest  of  the  world)  to  put  the  thing  to  uses 
of  a  definite  class,  the  party  has  a  right  over  the  thing, 
which  is  commonly  called  a  servitude.  Where  a  determi- 
nate party  has  a  right  to  a  forbearance  (on  the  part  of  the 
owner  and  everybody  else)  from  putting  the  thing  to  uses 
of  a  definite  class,  that  party  has  sdso  a  right  over  the 
tliiug  which  also  is  styled  a  servitude.  It  is  necessary  (I 
appivhend)  in  order  to  the  existence  of  a  servitude,  that 
the  right  of  the  party  should  be  jiis  in  rem,  or  a  right 
against  the  wotVd.  «it  large.    K  it  merely  availed  against 
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the  owner  (or  against  the  other  occupant  for  the  time  being) 
it  would  not  completely  answer  to  the  notion  of  servitus, 
Thi3  will  be  further  considered  under  the  next  head. 
It  is  also  necessary  (I  apprehend)  in  order  to  the  exist- 
ence of  a  servitude,  that  tne  party  entitled  should  have  a 
right  to  use  the  subject  in  the  manner  specified,  an  indefi- 
nite number  of  times,  and  for  a  period  not  determinable  at 
any  instant  at  the  will  of  the  proprietor.  ]f,  for  instance, 
a  proprietor  gives  me  a  day's  salmon-fishing  in  the  Tweed, 
or  a  day's  trout-fishing  in  the  Wandle,  it  is  a  mere  licence, 
and  does  not  confer  a  right  in  the  nature  of  a  servitude. 
It  would  be  a  mere  licence  even  if  he  were,  in  an  unguarded 
moment,  to  confer  the  benefit  of  a  choice  of  days,  or  the 
liberty  to  fish  at  any  time  until  he  should  recall  the  per- 
mission. 

Where  the  party  entitled  to  the  servitude  has  a  right 
to  vse  the  subject,  his  right  is  styled,  by  modem  Civilians, 
'  a  positive  or  affirmative  senitude.*  where  he  has  a  right 
to  A  forbearance  (on  the  part  of  the  owner  and  everj'body 
else])  from  using  the  subject,  the  right  is  styled  by  the  same 
Civilians,  a  negative  servitude. 

By  the  Roman  Lawyers,  a  positive  servitude  (in  respect 
of  the  owner)  is  said  to  consist  in  patiendo :  i.e.  in  his  duty 
to  forbear  from  molesting  the  other  in  the  given  user  of  the 
subject.  A  nejfative  servitude  (in  respect  of  the  owner)  is 
said  to  consist  in  nonfaciendo :  i.e.  in  his  duty  to  forbear 
from  using  the  subject  in  the  given  manner  or  mode.  In 
either  case,  the  duty  lying  upon  the  owner  (and  others)  in 
respect  of  the  scnatude  is  to  forbear.  It  is  a  negative 
duty.  The  words  positive  and  negative  are  therefore  applied 
to  tne  different  servitudes  not  as  they  affect  the  owner  of 
the  subject,  but  as  they  affect  the  person  entitled  to  the 
servitude.  The  so-called  positive  servitude  gives  him  a 
right  to  do  acts  over  the  given  subject,  as  well  as  a  right  to 
a  forbearance  on  the  part  of  the  owner  (and  others)  from 
molesting  him  in  the  performance  of  those  acts.  But  a 
negative  servitude  merely  gives  him  a  right  to  forbearances. 

Cases  of  positive  semtudes  are  rights  of  way  or  of 
common.  These  are  rights  of  dealing  positively  with  the 
subject — of  putting  the  subject  to  certain  positive  uses. 
Cases  of  negative  servitude  are  the  servittu  altius  non 
toUendi,  and  the  servitui  ne  luminibus  and  ne  pro$pectui 
officiatur,  (Generally  speaking,  the  owner  has  a  right  of 
building  on  any  part  of  his  own  land  ;  cujus  est  solum  ejus 
e$i  us^e  ad  ccelum.  But,  by  a  right  of  serntude  residing 
in  another  person,  I  may  be  prevented  from  building  so  as 
to  prevent  nis  looking  over  my  land  ftom  his  house  ;  I  may 
be  prevented  from  building  so  as  to  obstruct  his  am-ient 
UgnU,  or  to  prevent  his  enjoying  a  look  out  which  he  had 
acquired  by  a  special  title.    Another  example  is  the  servitm 
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Pakt  III.    itillicidii  recipirnrH :  a.  rifrlit  to  compel  your  neigkbonr  to 

■ ■    receive  tlie  vatut  whkli  drop*  from  your  roof.     An  uiala- 

goiu  right  which  often  lends  to  contest  is  cities,  tlie  right 
of  compelling  your  oeigliboiir  to  reoeive  throiigh  hia  houM  i 
the  diaiDage  rumiing  Irom  your  ovm,  would  olao  be  deeavd 
a  negatiTB  Berritudo.  It  is  not  a  right  of  jnitting  hit  land 
or  house  to  odj  poeitivB  Uie,  bnl  s  right  to  prevent  him 
from  deiiling  with  hid  land  or  house  in  certun  ways  in 
which,  but  Jor  your  right,  he  would  be  at  liberty  to  deal 

U'iii:iiui  I  hare  endearoured  to  slate  the  distinction,  becauw  it  ia 

hr^^Waai     founiiin  the  Itonion  law  and  other  lejnil  ajstems;  but  I 

'1™''"=         doubt  whether  there  ia  anythinj^init.     It  seems  to  turn  on 

iriiiitiiii.     the  extent  you  give  ta  the  word  uter.     In  a  ri^ht  of  way 

LqctMD.  or  of  comm'ou  you  ate  eaid  to  Me  the  thing  which  is  the 

subject  of  vonr  right  of  servitude.     But  in  case  of  a  duty 

to  receive  the  drainave  from  your  hou^e,  or  to  permit  light 

and  air  to  pass  freely  over  the  neighbouring  tenement  to 

your  ancient  windows,  you  may  also  be  said  vrith  propiie^ 

to  put  the  sen-ient  leuemont  to'  certain  uses.* 

■''""!?'"'  No  right  of  se^ilude  can  cousist  in  foeimdo:^  i.e.  cau 
IT.''.!  f,™  consist  iu  a  right  to  nil  m-t  or  m-te  ou  the  part  of  the  own*r 
irtcurfo.  or  other  occupnut.     This  fuUoiva  from  the  very  nature  of 

a  seriimde,  to  which  it  in  essentiiil  (hat  it  should  be_;ii«  in 
ran,  or  a  right  availing  against  )H>raous  generally ;  for  if  it 
consisted  iu  a  right  to  an  act  to  bi^  doue  by  the  owner  or 
other  occupnut,  it  would  be  merely  jns  m  ixrreonam  against 
that  determiuatu  party. 

In  the  cnao  of  a  t^ri-itude,  the  jus  in  rem  may  happen  to 

bo  combined  withjiK  in  jiereoiiam  against  the  owner:  and 

so   luny  happen  to  be  combined  with  a  right  to  an  ad, 

against  the  owner ;  c.i/,  a  right  to  have  a  way  repaired  bv 

the  owner. 

J^.i'lv"  When  it  is  8.iid  that  sereifiit  is  jug  in  rem,  this  must 

Hviidde        he   taken  subject   to  the   followiug   ex|ilHtiation.      Every 

rjMin         tert-ifus  ia  jim  in  jH-rsounm  against  the  owuer  or  other  oc- 

cujKint,  and  jii«  In  n-m  agaiust  the  rest  of  the  world. 

An  atliriuative  servitude  may  cli'urly  avail  against  ony, 
and  may  be  violated  by  aaif.  eg.  A  stranger  to  the  soil 
may  violate  a  commonable  right,  by  puttiug  hia  cattle  on 
the  common.]     And  in  the  cane  of  a  negative  servitude, 

■  Tho  ilistini'iiun  mmle  in  Kngliih  law  twl««en  an  toumatt  and 
a  pn^i  a  prtHdrr  is.  really  a  niDTQ  inCulliKiblc  one.  Where  tbs 
right  coii>ui9  ill  tukiny  away  mmetliiiis  ciinxireal  and  laiigitilc 
frum  (lir  Uii<i  of  nm.thiT,  it  i,«  pnll.ii  a  profit  a  prendre,  such  a  a 
riKhl  of  tishinp,  a  rijilit  iifi^ouiinoii  of  paflure,  &c.— R.  C. 

t  MackeWey,  vol.  IL  pp.  78,  8S.    Thibaut,  VirMmcht,  vol.  L  p. 
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it  is  possible  for  a  stranger  (e,g,  a  trespasser)  to  do  the  act 
whicn  would  prevent  the  enjoyment  of  the  servitude :  e,g. 
to  build  up,  or  otherwise  obstruct,  ancient  lights.  In  the 
case,  however,  of  a  negative  servitude,  it  is  less  likely  that 
a  stranger  should  disturb. 

I  apprehend  that  a  negative  servitude  is  usually  assigned  to 
the  category  of  jura  in  rem  on  the  ground  that  it  avails  adn 
verms  quemcumquepossessorem:  i.e.  with  or  without  title  from 
the  actual  or  preceding  owner.  But  since  a  right  of  servi- 
tude,  positrv^e  or  negative,  mat/  be  violated  by  third  parties 
(being  mere  trespassers,  not  even  in  actual  possession  of  the 
subject),  it  implies  a  dutv  to  forbear  from  disturbing,  which 
lies  upon  persons  geiiei-ally,  although  it  also  lies  in  a  special 
manner  upon  the  owrer  or  other  occupant  of  the  thing. 

The  distinction  between  an  occupant  without  title,  and 
a  mere  trespasser  or  other  stranger,  is,  that  the  former  is 
exercising  over  the  subject  a  right  of  property  residing  in 
another ;  while  the  latter  does  not  anect  to  exercise  any 
such  right.  To  explain  this,  we  must  analyze  the  right  of 
possession. 
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LECTURE  L. 
Ileal  and  Personal  Servitudes. 

Servittdis  are  distinguished  by  the  Roman  Law  into 
two  kinds :  1 .  Predial  or  real  servitudes  (^  servitutes  prsB- 
diorum  sive  reruiu'):  2.  Personal  servitudes  ('servitutes 
personarum  sive  bominum  *).  The  distinction  is  an  essen- 
tial one,  and  is  similar  to  the  distinction  in  English 
law  between  rights  (of  easement  or  profit  ^  prendre)  appur- 
tenant  and  in  gross. 

Now  '  real '  and  *  jyersonal^^  as  distinguishing  the  kinds 
of  servitudes,  must  not  be  confounded  with  *real*  and 
^  personal  J*  as  applied  to  rights  and  as  synonymous  with  *  in 
rem '  and  *  in  personam.' 

In  a  certain  sense,  all  servitudes  are  re/tl.  For  all  ser- 
vitudes are  rights  in  rem,  and  belong  to  that  genus  of  rights 
tn  rem  which  subsist  in  re  attend.  And,  in  a  certain  sense, 
all  senatudes  are  personal.  For  servitudes,  like  other  rights, 
reside  in  persons,  or  are  enjoyed  or  exercised  by  persons. 

The  distinction  between  '  real '  and  ^personal,  as  applied 
and  restricted  to  servitudes,  is  this :  A  real  servitude  re- 
sides in  a  given  person,  as  the  owner  or  occupier,  for  the 
time  beinir,  of  a  given  pradium :  i.e.  a  given  field,  or  other 
parcel  of  land ;  or  a  given  building,  wiui  the  land  whereon 
it  IB  erected.  A  personal  servitude  resides  in  a  given  person ; 
without  respect  to  the  ownership   or  occu^tion   ol  % 
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Taiit  III.    pi-adium.     To  borrow  the  technical  languacp  of  tbe EngltA 

■ ■    Law,  rent  servitudes  are  appurtenant  lo  Utndt  or  mMiwya: 

perfonal  servitiidps  are  e^n-itudw  in  j/njta,  or  are  unMod 
to  the  personB  of  the  puties  in  whom  Ih^y  reside.     Kmr 
real  servitude  (like  every  imajrinnhlB  rignt)  reaid^B  b '» 
penon  or  peinmt.     But  Binee  it  tcaidws  in  the  penniD  u 
occupiet  of  the  given  pradium,  and  devolves  u))oa  nwiy 
persoD  who  »ucceaaivel;   occupiea  the  oame.  ths  right  u 
Mcnhed  (hv  a  iiatnral  sod  cooTenietit  dliptu)  ti>  t^  fV*- 
(Jiuiii   itself.     Vesting  io  everj   jtorson    who    happsm  to 
OMupy  llie  jtrrnlium,  and  Teslinjt  in  eviay  occupier  «•  (lie 
occiiper  thereof,  the  right  i»  spoken  of  m  if  it  resided  in 
the  pntdium,  atid  as  if  it  existM  for  the  advanta^  of  that 
aeueeleEs.  or  inanimate  Bnhjert.     The  frmlium  u  erected 
into  a  lea«I  or  fiedlious  ^rxmi,  and  it  rtjifid   'pnediuin 
damitumt?    (In  the  other  hand,  the  pnrdimn,  a^n«t  wbow     | 
occupiers  the  right  is  enjojed  or  cuetcised,  is  spoken  of  (bnr     | 
a  like  rilipM)  aa  if  it  were  subject  to  a  dutv.     The  duty     , 
attaching  to  Uie  successive  vmipien  of  the  prWiion,  u     ' 
nsciihed  to  the  pnntium  ilMlf:  nhicb,  like   the   related     ^ 
prtnlium.   is  erected  into  a  ptnmn,   and   contrasted  with 
the   olhi'f   bv   the  name   of    '  pnuiiiuni   urndm.'     Hence 
the  ufe  of  till'  oxprecsions  'real'  and  'peiional,'  fiir  l)ie 
purpose  ofdiBtirt'iiKiliing  si'nitiidi's. 

The  ri^-'lits  of  i^rvilude  which  nre  in?epnrable  from  the 
occiijiatiou  of  prieilin,  are  «ud  to  reside  in  tho!>e  pveu  or 
detvriuinnic  Ihinijt.  nnd  not  in  the  }>hysical  pct^ins  who 
successively  occupy  or  enjov  them.  And,  by  virtue  of  tliis 
ellijm'e  (ind  of  the  fiction  wliich  ^rrowa  out  of  it,  wr^-itudcs 
of  Ihe  kind  nre  styled  'selritutos  rerum'  or  'senitules 
renleti;'  i.e.  rifilita  of  perviliide  annexed  or  helongiug  to 
thiniis. 

The  rights  of  servitude  which  are  not  conjoined  with 
ench  occiipnlinn,  cannot  be  !>pol;i>n  i>f  ns  if  lliey  resided  in 
thingt.  .\nd  since  it  is  neccssaiy  to  dietin^uish  them  from 
real  or  predial  servitudes,  they  are  styled  '  servitutes  per- 
WfUirurn'or 'sen'itntes  jKTWHin/rt;' i.f.  rifrhts  of  senitude 
annexeil  ot  belonging  to  persons. 

The  esprossiiin  '  ^rsoual '  (as  here  used)  is,  like  a  multi- 
tude of  6ther  expressions  wearing  a  positive  form,  a  merely 
negntivc  term.  It  means  that  the  si>rvitude  to  which  it  is 
applied,  is  not  a  real  servitude  (iu  the  sense  which  I  have 
just  explained)  :  that  it  does  not  reside  in  the  party  entitled 
to  it,  a»  being  the  owner  or  occupier  of  a  given  of  determi- 
nate thing  other  llinn  the  delenninalc  thing  over  which  the 
tight  exists. 

A  real  wnilude  cnn  hardly  o^ist  over  a  ruoveabie.  It 
is  essential  to  the  being  of  a  real  servitude  that  there  should 
be  A  ' pradinm  tervieiit,'  and  a  ^prrrdium  dominant,' 


Real  and  Personal  Servitudes,  397 

In  &ct  and  practice,  all  the  real  servitades  of  the  Roman       Lbct. 
Law  are  servitudes  over  immoveables.  ^ 

The  division  of  servitudes  into  affirmative  and  negative 
and  into  real  and  personal,  are  manifestly  cross  divisions. 
A  right  of  way  and  a  right  of  common  are  both  of  them 
affirmative  servitudes,  being  rights  to  use  or  deal  positively 
with  the  subject :  and  they  may  be  either  appurtenant  or 
in  gross ;  that  is,  either  real  or  personal. 

Negative  servitudes,  perhaps,  are  nearly  universally  real. 
They  generally  avail  only  to  the  advantage  of  the  owner  or 
occupant  of  the  one  pradiunij  as  being  such  owner  or  occu- 
pant, against  the  owner  or  occupant  of  an  adjoining 
prtgdium. 

There  is  a  distinction  of  real  servitudes  into  servitutes  JJJJSSimb 
pradiorum  urbanorumy  and  servitutes  pradiorum  rusticorum,   nrbtmt»mm 
The  distinction  is  peculiar  to  the  Roman  Law,  and  has  no  **  ""'**'^"^ 
scientific  precision. 

An  uroan  servitude  is  a  real  servitude  appurtenant  to  a 
building  (including  the  land  whereon  it  is  erected)  :  and  its 
principal  scope  is,  speaking  generally,  the  commodious  en- 
joyment of  a  dwelling-house  to  which  it  is  annexed.  The 
principal  scope  of  a  nistic  servitude  is,  speaking  generally, 
the  commodious  cultivation  of  a  parcel  of  land  to  which  the 
serntude  is  appurtenant.  Consequently  urban  servitudes 
occur  most  frequently  in  a  city  or  town  :  rustic  servitudes 
occur  most  frequently  in  the  countrj'.  Hence  the  respective 
names.  But  an  urban  servitude  may  be  annexed  to  a 
building  situate  in  the  country,  and  a  rustic  servitude  may 
be  appurtenant  to  land  within  the  boundary  of  a  city  or 
town. 

Examples :  A  right  to  a  forbearance  from  an  obstruction 
to  one's  ancient  lights,  is  an  urban  servitude :  i.e.  annexed 
to  a  building :  A  right  to  pasture  one's  oxen  on  land  be- 
longing to  another,  is,  speaking  generally,  a  rustic  servi- 
tude :  i.e.  annexed  to  a  farm,  and  not  to  any  of  the  farm 
buildings.* 

In  the  English  Law,  we  have  no  adequate  names  to   2!pirtVi,„» 
mark  the  distinction  between  real  and  personal  servitudes,   and  in  vmM 
any  more  than  we  have  an  adequate  name  for  servitudes.   u5"'"*** 
The  names  approaching  to  the  Roman,  would  be,  rights, 
(whether  easements,  or  pro/Us  H  prendre)  appendant,   or 
appurtenant,  and  in  gross.     I  may  here  remark  tnat  the  only 

*  The  inappropriateness  of  the  names  to  mark  the  distinction 
might  be  exemplified  by  the  right  of  common  called  eommom 
of  iarbury,  or  the  right  of  taking  turves  for  burning  in  the  houm 
on  the  dominant  tenement.  The  right  is  annexed  to  the  enjoyment 
of  the  dwelling-house.  But  it  would  be  odd  to  call  it  an  vrftoii'servi- 
tade.— R.  C. 
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or  ID  fad  {Lt.  \^  f;nitt,  wUch,  if  nwda  ti*  «  •al^eet,  oaM 
k*T«  been  Wiwe  tJbe  itmnite  irfQw*  Eniitonsa),  eanidtai*d 
■famltaaeiHulT,  aad  wim>  icCm  whK  th*  cwdoa  of  th*  dnmi- 


^ 


;  ezplaiiied   tk«e  I 
noal  tnis,  I  tUl  adtfrt  to  *»>•  MoinplM  oi 
A  li^t  M  wi^  mfputtautut  U  ui  o1i<riuBt  example  of  4    | 
kl  BUnHuJn }  and  a  li^t  of  war,  n  fnm,  vt  B  pewM*!   ] 


»— — ™*"-  nAtB,  Afi.  eomtomi  of  pavttiFBi,  oobbi 
T,  Ac,  afpecaaat  «r  mnut«(UQt.  u  oppojel  la  d 
>  in  KTUH,  an  ewoallir  mauliw  rsiuuplM  of  fhI  i 


«  eqoallir  mauliw  rsiuupki 


AiKdhw  uutaitM  ot  m  B«rtilude  u  a  li^ht  ta  a  Bcnr  ii 

ihere  is  a  li^rlil  in  u  [«w  bj  pi* 


1  utlitfr  cases,  a 
t  peMon  by  liitf  (.(rdiiiarv,  aud  tlien  it 
is  Bu  ea^'iueiit  in  gro^s.  It  id  t^U-nrly  nu  t-ii^meat :  bein^ 
n  Ti)^bt  (0  p>  into  and  um*  a  pnrticiiliir  ]iiiri  of  the  church 
AS  aiimn^t  thr  piir^oa  in  nbom  ihi;  Intlii'll  »f  the  church 
ri'sidt's.  and  evt-rvl>jdv  L-I*e. 


This  setms  a  convenient  place  fur  tLt'  folkming  obscr- 

lun*uiiich  as  every  servitude  is  a  deliuile  subtraction  or 

exception  laecminr  to  the  party  havitic  th.'  rijiht  of  servi- 
ludo)  fiMiu  (he  iiidetioite  ri|;hi,'  of  uwr  or  f\i-lii-iioa  which 
reiidi.'  in  ih-  i'io]'rii-tor  of  the  thiii^.  it  foil,™?  ibat  no  man 
servitude  in  a  ihiiij;  of  ivhich 


:  yiiili  res  rua  serdf.     L'liiisequeutly,   if  the   party 
■  a  rif-'ht  cif  servitude  acquires  the  properly  of  the 
thinp,  the  rijiht  of  wnituda  is  lo.-t  it 


haviup  a  rif-'ht  cif  servitude  acquires  the  property 
thin^,  the  rij^ht  of  ponitud^  is  li>.~t  iu  the  more  ex 
ri^'bt,  or  at  least  is  suspended.  $o  long-  a^  the  ri^'bt  of 
pro|>erty  continues  to  reside  in  hiui.  This  is  very  important 
ID  ft>j.-a'rd  to  ilie  acquisition  of  rifhis  of  sorritude  oy  piB- 
pcription. 

The  term  '  SfrcUia'  baa  two  meauinss.  It  meana, 
oripinallv,  the  metaphorical  servitude  or  duty  of  the  thiajr; 
I.e.  the  duty  really  incuiubeot  on  any  propriclor  of  the  tLinp, 
or  on  any  o'ccupatit  of  the  thing-cxercisinpti;.'hts  of  property 
over  it.  Uut  it  means  also  tlie  jiie  >eri-ilu/u,  or  the  right 
which  corresponds  to  that  duty:  the  )*i«  in  rr  aliend. 

It  is  clear  that  a  right  of  servitudo  may  exist  in  a  Bub- 
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ject,  althoagh  the  proprietaiy  rights  in  the  same  subject 
aie  distributed  amongst  different  persons,  and  whatever  be 
the  mode  of  distribution.  And  the  right  of  servitude  wHl 
remain  unchanged,  although  the  subject  is  possessed  by  a 
person  not  the  owner,  and  adversely  to  the  owner. 

A  servitude  ^considered  as  a  duty)  must  correspond 
with  a  right  resioin^  in  a  determinate  party.  The  duty 
cannot  be  imposed  with  reference  to  the  interests  of  persons 
generally.  There  are  certain  duties  incumbent  on  proprietors 
which  are  confounded  with  servitudes,  but  which  are  not 
properly  such:  e.g,  the  duty  not  to  let  my  house  (being 
situate  in  a  town)  ^o  to  ruin  so  as  to  endanger  persons 
passing  in  the  street  Qin  absolute  negative  duty)  ;  or  the  duty 
to  keep  a  certain  piiblic  road  in  repair  (an  absolute  positive 
duty). 

From  the  distinction  between  real  and  personal  seni- 
tudes,  I  proceed  to  certain  rights,  which,  in  tne  language  of 
the  Roman  Law,  and  of  the  modem  systems  which  borrow 
its  terms  and  classifications,  are  improperly  (as  I  conceive) 
styled  servitudes.  For  in  all  these  cases,  the  party  entitled 
to  the  so-called  servitude  has  an  indefinite  power  or  liberty 
of  using  or  dealing  with  the  object.  The  right,  therefore,  is 
not  a  definite  subtraction  from  the  indefinite  power  of  user 
or  exclusion  residing  in  the  owner  of  the  subject.  It  is  not 
a  servitude  properly  so  called,  but  a  mode  of  property  or 
dominion. 

Unless,  at  least,  these  so-called  servitudes  be  modes  of 
property,  I  cannot  perceive  that  there  is  any  intelligible  dis- 
tinction between  dominia  and  servitutes,  or  account  for  the 
terms  wherein  the  latter  are  commonly  distinguished  from 
the  former.  All  the  rights  in  question  are,  it  seems  to  me, 
rights  of  property  for  liife. 

1.  The  first  is  tisusfnictus :  a  right  of  completely  enjoy- 
ing the  whole  subject  for  life  merely  under  certain  restric- 
tions. The  entitled  party  cannot  cede  his  usufruct  so  as  to 
put  the  alienee  in  his  own  place,  though  he  may  let  it  out, 
reserving  a  reversion  to  himself. 

2.  The  next  is  ustis :  which  in  practice  is  a  mere  mode  of 
usufruct,  that  is,  the  same  right  with  some  additional  limi- 
tations in  point  of  user. 

3.  The  next  is  habitatio :  also  a  mode  of  usufruct.  This 
is  a  right  of  residing  in  the  house  which  is  the  subject  of 
the  right ;  and  a  power  of  dealing  with  it,  not  positively 
defined  or  circumscribed,  but  still  more  restricted  than  in 
the  case  of  usus.  The  party  must  use  it  for  his  own  habi- 
tation ;  he  cannot  alienate  it ;  but  still  his  power  of  user  is 
indefinite:  it  is  an  estate  for  life  restricted  in  point  of 
user. 

4.  The  next  is  opene  servorum :  a  so-called  serrltodA 
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senrltttde 
may  co-exla( 
with  an/ 
mode  of 
property 
{f.g.  ownrd 
by  tcmiiits  in 
common,  or 
by  one  aa 
tenant  for 
life  nnd 
another  aa 
owner  in  fee 
in  revcralou) 
etc. 

Absolate 
duiiea  (post* 
live  or  neg»> 
tlve)anueied 
to  pniperty 
are  not  acr- 
vltud<». 

4.  The  mndea 
of  properly, 
wbicli.  In  the 
language  of 
the  Human 
Lmw,  and  of 
the  modem 
eyilenia 
borrowhifrlta 
tcrmi  and 
rlaasidca* 
tlona.  are 
lmpro|H.*rly 
etyled  '  aer- 
vltudea.' 
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he  is  let,  with  s 


\  letting  of  • 
If  of  the  pATtj  to  wbom 
a  the  piirty  who  Ittf. 


IS  rights  cif  miufrvHiM,  ums,  and  AoMbdi*, 
would  be  deemed  (I  IJiioltJ  by  Koglish  lawyei      '  *  ' 


All  these  vi  ^,  ,  .        . 

...  .     ».  ri^*  rf 

property  (for  the  life  of  the  owner)  yarioitsly  reetrict«d  in 
respect  of  the  power  of  user.  In  our  own  law,  ire  htre 
various  modes  of  property,  T&rioualy  disttoguish^d  Irom  on* 
nnother  by  Bimiluly  Tuyicg  liuiitaiioDs  to  Uie  powor  of 
user :  for  exnmple,  tenancy  for  life,  with  or  withoat  in* 
peacliment  of  waste,  tenancy  by  the  courtesy,  teusncy  in 
dower,  etc. :  In  each  of  whicji  caws,  the  indefinite  powtjr  of 
uacr  ia  restricted  «>mewhat  differently.* 

The  distinction  between   dumiiuiim  and  mmilut  sbuvD 


in  tenna  by  the  Konian  lawrew  ihemwlves.  In  the  la  „  .  „ 
of  the  Itamaa  law  the  word  lertiv*  appean  strietlr  ud 
properly  to  have  denoted  one  of  the  ifmhilri  pritdtarvm, 
{iiroaHoriim  el  niitifoniui).  It  was  ocnwionally  extended  by 
way  of  niinlo(.'y  to  luunfruetusaaA  the  other  rights  of  a  siiui- 
hr  character  tibore  meiitioDeJ,  Hnd  iu  one  pa^isa^-e  the!<ean! 
distiufTui^hed  under  the  n.iiue  tereilulef  ftcitoaaruui  from  the 
predial  servitudes  which  arc  teriiicil  ecrntiitts  reriim  (Vif. 
viii.  1.  1).  This  c.ilensiuu  of  the  term  »erviliide  was 
arbitrarv ;  the  term  mijiht  cquHlly  well  have  been  extended 
to  the  rij;htd  called  einphiffeiigie  and  tnperfii-irt.     The  truth 


1 


'  On  llic  nuliire  of  umifnirliit  ant 
IP  oriRinat  Bulhoritin  in  tlH>  IH^-'t, 


aurmi'lu,  &!.'.  1.  12 


1.  13  [15]  §  5.  I.  IK  riS)  S  1  :  DiK.  xliii.  SC  (Dc  prerario)  I.  d.  S  ■•. 
Dig.  xliii.  17  (L'tl  uoKddclis)  1.  4.  Dii;.  xliii.  34  ((juinI  vi  mit  clsm)  I. 
in,  18:  Die-  xM.19  (l>e  ilincn',  &i-.)  ).  3,  §  fi.and  Y.it.  Frgg.45, 


The  liferent  at  the  Scotch  law  Vt  conceived  on  the  paltem  of  the 
Roman  tnufmcl,  being  only  somewliat  less  extensive  in  regaril  to 
minerals.  ItilitTen  in  some  rcaircla  frani  llielife-eslatctorihe  Eng- 
lish law.    lly  Stair  anci  Krsliine  il  iscliisaeJ  with  personal  eervituJes. 

<c  riglils  aj4  modes  of  properly  than  aa  atrvi- 

connir  in  accuaing  Ihoiie  who  hare  called 

a  Krvitnilc,  with  inconsislenrv.     The  line  mair  be  more 

-V.      Tlic  author,  ror  instance,  classes   a   right  <r 

rrltnde.    And  j-et  nghlt  -/  ronmna  (particularly. 


tudes.       Ill 


I-  iliffiiult  tt 


jnaliliryl  under  these  riclilt 
rtrong  (and  supposinB  thcr 
of  the  lord  may  be  reduced  i 


:  would  be  ban)  to 
I*o,-s  ol  acts  whith  ini)tht  be 
where  tlie  common  rights  are 
10  minerals  of  value),  the  righli 
re  shadow.— R.  C. 


Limited  Ownership — Jura  in  re  AHend.  401 

is,  the  Roman  lawyers  did  not  use  the  word  aervitus  to  mark 
a  philosophical  distinction  of  rights  into  classes.  When 
they  wished  to  refer  these  rights  to  a  class  or  genuSf  they 
included  them  (amongst  other  rights)  in  the  class  of  rights 
called  jura  in  re  aliend,  jura  in  re,  or  (more  briefly  and 
elliptically  still)  yura.  In  one  instance  only,  is  a  practical 
effect  apparently  given  to  the  circumstance  ot  ususfructus  and 
usus  being  deemed  tjervitudes :  namely,  where  it  is  said  that 
such  a  subject  as  ususfructus  itineris  cannot  be  bequeathed 
by  way  of  legacy  *  quia  servitus  servitutis  esse  non  potesty 
D.  xxxiii.  2  (fie  usuy  &c.)  1.  1.  But  another  sufficient 
reason  is  at  the  same  time  assigned  for  the  rule ;  which, 
after  all,  was  merely  a  technicality,  and  evaded  in  practice,  as 
the  passage  itself  points  out. 

in  the  Institutes  of  Justinian  (II.  2,  3),  apparently 
following  Gains,  though  the  parallel  passage  in  the  latter  is 
nearly  illeg^le,  the  term  servttus  is  linuted  to  real  servitudes ; 
usus/mctusy  usus,  and  habitatio  are  not  deemed  servitudes ; 
and  personal  servitudes  properly  so  called  (such  for  instance 
as  wnat  would  in  English  law  be  called  a  right  of  way  in 
gross)  are  passed  over  without  notice. 

The  same  method  is  followed  in  the  French  Code.  In 
the  second  title  of  the  second  book,  property  or  dominium 
is  treated  of.  In  the  third  title  usufruct y  usaf/e,  and  habita^ 
tion  (which  are  not  called  servitudes),  arc  handled  seriatim. 
And  the  fourth  title  is  devoted  to  servitudes  or  services 
fanciers :  i.e,  real  or  predial  servitudes. 
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nights  limited  by  regard  to  successive  periods  of  enjoyment — 
The  Jura  in  Re  Alien&  of  the  Roman  law, 

[Note. — As,  in  these  two  and  the  following  Lecture  (LIIL),  I        T.kct. 
have  in  some  measure  departed  in  substance  as  well  as  in  form      ij'.  jji, 
from  the  text  of  the  Lectures,  I  here  cease  to  speak  in  the  first    >        i     ■'■ 
person  in  the  name  of  the  author.     For  the  complete  record  of  the 
author's  work,  so  far  as  it  is  extant,  I  refer  to  the  larger  edition. 
I  am  bound,  however,  to  say  that  I  think  the  matter  of  some 
of  these  later  Lectures,  and  particularly  I..ectures  LI.  and  UII., 
18  not  equally  matured  with  the  former  ones :  and  I  think  it  not 
improbable  that  they  would  have  undergone  great  modification 
at  the  hands  of  the  author  had  ho  completed  and  revised  his  own 
work.— R.  C] 

It  was  pointed  out  in  a  recent  Lecture  (p.  386  supra)  i>„mininm 
that  a  ri^ht  of  property  as  distinguished  from  servitus  (that  »rjfu  in  r* 
is  to  say  importing  an  indefinite  power  of  user)  is  susceptible  ur^i  tr 
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of  varioQS  modes,  thp  powns  imnlipil  in  the  light  briaf 
'  variously  restmined  in  piiTeuance  M  the  purpose  of  the  cod- 
cession  madt-  by  [lie  Stat*.  Aman(r»t  tUe  di^tinrtiotu  Innni 
Krisinfl'  a  verv  important  one  relatiw  to  the-  reBtrictioiH  tm- 
poH<d  by  the  State  od  the  mvoer,  fc-i  the  puipa»«  of  girii^ 
or  reserviug  to  some  oilier  prison  or  pcraooa  a  future  eqjof- 
lueDt.  But  the  naliuv  of  ibena  >ie«Irictioiis.  and  the  ctro- 
EipondiDK  rights  (Conferred  on  the  expectant  beueficiwr,  will 
be  most  coavenientlf-  handled  after  MYcrtiiif;  to  the  )ue«i1ii|c 
of  jut  in  rv  aUmd  id  the  liomnn  law  and  tbe  rituatioB  S 
the  State  in  repnnl  to  diiddrd  rights  of  property. 

It  IB  DOW  conveDJeDt  to  explwn  s  distinction  which  liai 
be«D  already  referred  to  id  \he90  Lectures ;  namelT,  the  di»- 
tiiietioD  made  by  the  Booian  lawyers  and  by  the  modem 
e^ositorg  of  the  Itiuiuui  hw  between  Aaniiaum  atricl]jr  m 
called,  or  proprietat  (ju»  in  re  jiroprid),  and  that  ciua  ^ 
rights  which  they  iippose  to  dominium  in  the  strict  sense  Inr 
the  name  ofjnra  in  rt  aUma^um  in  rr,  or  (mote  InieSj'  sn3 
elliptically  etill)  inrn.'  ^is  is  necesBury  for  Uia  Aill 
understanding  ana  histoiy  of  the  distinction  aJr— di  aoa- 
pidered  between  rights  wMdi  import  Ni indefinite  andrtghta 
nliii-L  iinpurt  a  dctinitf  power  of  iiaer  or  exoki^i.jii,  iiTid  b1s.j 
of  the  distinction  IwlweeD  rights  considered  ns  parcelled  out 
with  regard  lo  successive  periods  of  enjoyment  by  diderent 


Id  order  fully  lo  cxplniu  the  mcaninp  ai  property,  it  13 
also  necessnn-to  ndvfrt  to  the  relBlionswhieb  the  Sovereign 
or  State  hns  ft?.«iuued  or  may  assume  towards  the  individual 
members  of  the  coiumuuitVi  with  regard  to  their  respective 
enjoyment  of  the  m.itenni  wealth  within  its  territory. 
Those  societies  only  are  here  spoken  of  which  can  be  trulv 
said  til  have  a  system  of  positive  law;  for  in  the-ie  alone 
cno  prejicrfi/,  considered  as  a  legal  right,  be  said  to  e.iist. 
It  is  manifest  that  in  those  rommuuities  where  the  sovereign 
power  as  such  di>es  not  systemnticnlly  intervene  to  reguhita 
as  between  individual  members  their  enjoyment  of  material 
wealth  (that  is  to  say  where  custom  has  nev^r  been  traos- 
iiiutcd  into  III"),  ili<re  can  lie  no  riyliU  ofproperh/  properly 
so  called.  It  will  b«  convenient  in  coDsideriDg  these  rela- 
tions to  use  the  leniis  employed  by  lioman  lawyera,  whose 
language  in  regard  to  them  has  been  adopted  into  that  of 
all  civilized  communities. 

It  has  been  aliendy  shown  that  the  Sovereign  as  such  is 
under  no  legal  duties  to,  nor  can  it  Iiai  e  legal  rights  ftgainst 
the  iodividuftl  members  of  the  soc'i.'t  v.  Hut  as  the  So>  ereig^i 
has  the  power  of  dcnliug  with  all  thiii^-s  within  its  territoiy 
at  its  own  pleasure  or  discretion  uurtstrained  by  positive 

■  Thibant,  Venuche,  vol  ii.  pp.  M,  91. 
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laW|  and  has  a  very  large  power  of  so  dealing  without  being       Lect. 
restrained  even  by  mom  sanctions,  it  may  be  said  (for  the     LI«  LII»^ 
sake  of  brevity  and  because  estabUshed  language  furnishes    '       *"      ' 
us  with  no  better  expressions)  that  the  Sovereign  or  State 
has  a  right  to  all  thin^  within  its  territory,  or  is  absolutely 
the  proprietor  or  domxnui  thereof. 

Now  of  the  things  which  are  the  property  of  the  State  f'JJjJJJJ 
in  the  sense  immediately  above  mentioned,  there  are  some  rate, 
which  it  reserves  to  itself,  and  some  the  use  or  enjoyment 
of  which  it  leaves  or  concedes  to  determinate  private  persons. 
To  those  which  it  reser^'es  to  itself  the  term  re^  pmlictB  is 
commonly  applied :  those  the  enjoyment  or  use  of  which  it 
leaves  or  concedes  to  determinate  private  persons  are  com- 
monly called  res  privatee.  From  wnat  has  oeen  said  above 
it  is  manifest  that  in  a  certain  sense  all  things  within  the 
territory  are  res  publica.  For  the  quasi-dominion  of  the 
State  (i.e.  its  dominion  in  the  sense  mentioned  in  the  pre- 
ceding paragraph)  remains,  notwithstanding  the  concession 
to  the  individual. 

Of  res  public<B  ^taking  the  expression  in  the  ordinary 
sense  of  the  word)  there  are  some  which  the  State  permits 
its  subjects  generally  to  use  or  deal  with  in  certain  limited 
and  evanescent  modes.  Such,  for  example,  are  public  ways, 
public  rivers,  the  shores  of  the  sea  (in  so  far  as  they  are  not 
appropriated  by  private  persons),  the  sea  it^jlf  (in  so  far  as 
it  forms  a  part  of  the  territory  of  the  State)  and  so  on. 
Those,  the  use  of  which  the  Sovereign  thus  permits  to  all 
its  subjects,  are  often  termed  res  catnmuneSy  a  term  which 
is  objectionable,  inasmuch  as  it  implies  the  fallacy  of  sup- 
posing that  the  subject  members  of  the  community  have 
the  use  by  a  title  anterior  to  any  that  the  State  can  im- 
part. 

Again :  of  res  publica  there  are  some  of  which  the  State 
l^tains  the  control  and  management  by  the  hands  of  its  im- 
mediate servants  or  ministers,  and  some  which  it  concedes 
to  public  persons  (indindual  or  complex)  as  trustees  for 
itself,  or  for  purposes  expressly  having  for  their  scope  the 
good  of  the  community  in  general,  or  some  considerable 
section  of  it.  The  former  are  sometimes  strled  the  *  patri- 
mony '  or  '  domain '  of  the  State,  or  are  said  to  belong  to 
Hiejisc,  Such,  for  example,  is  the  money  which  it  raises 
by  taxes  on  its  subjects,  the  land  which  it  reserves  especi- 
ally for  the  purposes  of  supreme  government,  or  the  res 
prtvata  which  revert  to  it  by  forfeiture  or  escheat  as  being 
the  uUimuB  h<tres  of  all  its  subjects.  Those  which  it  con- 
cedes to  public  persons  as  trustees  for  itself,  are  styled  by 
the  Roman  lawyers  res  universitatisy  things  in  the  patrimony 
of  corporate  bodies.  For  these  public  persons  were  and 
are  commonly  corporate  bodies,  as  tor  example  the  corporate 
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'  III.    govenuiieDts  of  cities.     JnsUiicea  in  tbi«  eoanti)-  a*  tlf 

'    Corporadon  of  London,  th^  Metropolitan  Boiird  of  Wotfa, 

the  Conservators  of  tho  Thnniea,  etc.  We  might  taooAn 
indeed  that  a  r*>  pvbtica  should  reside  in  an  iodiriilual  <V 
Bing-Ie  peraoQ.  But  even  then  it  vould  probably  leffid*  is 
him  ns  liQvinf;  n  legal  jwnona  distinct  &om  his  jntmiu  h 
being  that  iudividuol  In  this  way,  for  iiutAnce,  Hie  &titic 
of  the  church  is  vested  in  tlie  pftTSon. 

The  expression  res  imieenitatu,  ho'crever,  is  inapprapTiate 
la  mark  the  public  nature  of  tlie  purpose  for  wtiicM  tha 
body  is  constituted.  For  a  corporate  DodT  may  be  (utd 
often  is)  constituted  for  the  purpoee  prxnian'ljf  of  profit  tn 
individuoU.  In  that  caw  a  tliiD^  belongiog  to  tbe  corpon- 
tioa  is  rrt  prtrata,  not  mijnUJica.  Take  for  iuslAOCeB  (in 
this  country)  a  Bonldiig  oi  IniuniDce  Oomranj  incorporaled 
by  Charter  or  Act  of  Farliament ;  or  one  of  the  inmimenble 
Compauies  to  which  the  State  ha£  thought  lit  (in  iLi^  countiy) 
to  concede  the  privilege  of  incoipoMttiou  on  conditioii  of 
being  regietered  under  the  Art  of  1802. 
■'t  Here  must  be  nientioDed  tm  iaiportant  elaaa  of  tfaiogi 

lucr-  nhich  partake  of  tlie  character  both  of  rm  jmbliea  u)d  of 
^iliait-  ^'* I'rirnfa:  tbp  property,  namelv,  which  the  State  contodes 
•-  to  or  permits  to  1m  held  bv  Companies  incorporated  for 

public  iitidi'rliikiu^.  and  Who  for  the  encourairement  of 
Uni'v  undortakiut^s  are  permitted  to  levy  from  tlioae  usinj; 
tlieiu  toll^il  or  (aKi  (within  certain  limitii  as  to  amount),  and 
to  !.Iiare  the  protils  amoug  the  iudividiials  conlribiitiDg  the 
capital.  Such  is  the  case  with  Canal  aud  Railway  Companies. 
And  there  »eeitis  no  difference  on  principle  wlielher  Dy  the 
teniis  of  those  concessions  they  are  to  enjoy  the  property 
for  ft  limited  (ns  in  most  countries  in  Europe),  or  for  an 
unlimited  period  (as  iu  this  countrj') ;  nor  whether  they  are 
empowered  to  diride  the  profits  to  nomine  or  only  to  rai^ 
money  on  tlie  security  of  their  revenue  and  to  pay  interest 
upon  it  to  the  debenture  (obligation)  or  mortpipe  holders. 
The  Inst  is  the  situation  of  the  Jlersey  Docks  and  Harbour 
Bonnl  Trustee)',  who  are  bound  to  apply  all  surplus  income 
in  the  reduction  of  the  dnes  leviable.  la  a  certiun  sense 
indeed  there  may  be  said  to  be  private  property  wbertver  a 
public  body  iruf  beiug  the  Hupfrine  Gorrratnent  is  cntnisled 
will)  property  moTt)ra;red  or  subject  to  a  legal  liability  in 
favour  uf  private  individuals,  as  road  trustees,  schiiol  boards, 
or  even  '  tlie  Secretary  of  Stale  in  Council '  (of  India). 

The  distinctions  above  adverted  to  blend  nt  various 
points.  For  example:  Of  the  les  publicie  of  which  the 
State  retains  tho  iunnediate  itianiiuiement,  it  may  concede 
some  to  private  persona  for  periods  of  lonirer  or  shorter 
duration.  For  instance,  it  may.  in  order  to  obtain  rcveinie. 
let  a  part  of  its  domain  to  a  priiate  person  in  farm.  The 
only  dilfereace  between  tlie  pn>perly  so  acquire!  by  private 
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persons,  and  that  in  res  prioat€e  properly  so  called,  is  that 
the  latter  are  conceded  to  private  persons  rather  with  a  view 
to  their  own  adv'antage  than  to  that  of  the  State.  And  of 
res  universitatis  some  fall  under  the  species  of  res  publica 
which  are  stvled  res  communes.  Such,  for  instance,  are 
tliose  parts  of  the  Thames  and  its  banks  which  are  vested  in 
the  Conservators  and  are  used  and  enjoved  by  the  public 
Such  also  are  certain  open  spaces,  as  Wimbledon  Common 
and  Hampstead  Heath,  which  under  recent  Acts  have  been 
vested  in  corporations  for  the  use  and  recreation  of  the 
public. 

One  class  of  things  which  occurs  in  Roman  law  and  is 
there  distinguished  from  res  puhlicce  consists  of  things  said 
to  be  TM  divini  juris.  But  these  are  really  a  class  of  res 
puhlica.  They  are  things  specially  reserved  by  the  State 
or  granted  in  trust  to  public  persons,  and  destined  to  certain 
uses. 

To  revert  to  res  private,  lies  pnvat<By  properly  so  called, 
are  those  of  which  the  State  Twhich  is  in  the  sense  above 
mentioned  the  ultimate  owner;  leaves  or  concedes  to  deter- 
minate pri^'ate  persons  rather  for  their  own  advantage  than 
for  the  mimediate  benefit  of  its  own  patrimony. 

In  respect  of  user  the  right  granted  by  the  State  may 
amount  to  a  mere  (<juasf)  servitude,  or  to  property  (in  any 
of  its  various  modes) :  and  in  the  latter  case  the  property 
may  be  burdened  with  a  (quasi)  servitude  reserved  by  the 
State  to  itself.  I  say  quasi-servitxide  in  the  first  case, 
because  the  State  cannot  have  lethal  property f  but  only  a 
quasi-dominium  in  the  thing,  and  the  right  which  is  a  restric- 
tion of  or  deduction  of  that  quasi-dominium  is  only  a  servi- 
tude quasi  or  by  analogy :  and  in  the  second  case,  because 
the  right  reser\'ed  by  the  State  is  not  a  leffal  right,  and  is 
therefore  only  by  analogy  a  right  of  servitude.  An  instance 
of  a  quasi-servitude  of  the  first  sort  is  a  public  right  of  way 
over  a  private  farm,  or  a  right  of  way  appertainincc  to  a  farm 
in  the  patrimony  oi  the  State  over  a  neighbouring  private 
fiurm.  An  instance  of  the  second  sort  would  be  a  right  of 
way  appertaining  to  a  private  farm  over  a  farm  in  the  patri- 
mony of  the  State ;  or  a  right  of  common  (supposing  such 
to  be  resened)  over  the  waste  of  a  manor  whicn  has  been 
purchased  by  the  State  and  dedicated  to  the  use  and  recrea- 
tion of  the  public. 

Again,  rights  of  property  are  susceptible  of  'i-arious 
modes  ha^•ing  regard  to  tfie  duration  and  period  of  enjoy- 
ment which  it  is  the  scope  and  purpose  of  the  right  to 
confer. 

When  we  speak  of  a  right  we  can  only  (using  language 
accurately)  refer  to  the  present  moment.  A  future  right 
is  a  contradiction  in  terms.     All  the  terms  above  used 
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Pabt  [[[.    in  the  analfria   of  right — 'command,   duty,  itmdMm,  mB, 

'       '    inltntion  (meaning  present  intention  and  not  mere  expecta- 

rlabi'Dt"        tion) — Tofer   t^i   AU   inntaat   contemplated  aa   preeesL    A 

MSdi'bi     f'"'^'™   ri^'it,  if  it  meana  anything,  meone  a  men   axpte- 

iiis  Biut.        tation  of  a  right.     Siit  the  parpote  of  the  concesBJon  bj 

the  State  may  n^gard  the  future,  and  so  br  aa  that  «ir<- 

jKiM  regards  t^eyWurc,  the  State  mnj  confer  aprttent  n^i 

e.g.  to  protect  the  expected  enjoyment  or  the  expeetation  of 

a  right  which  the  State  destrea  to  confer  upon  him,  tiie 

State  gives  the  remainderman  a  right  to  a  forbeuance  &om 

vnste  on  the  part  of  thp  teniuit  tor  life.     Thia  ia  pniperir 

a    right    bccaiieu   euforct'd   by  a    present    commsitd    and 

sanction. 

In  order  to  attsiu  clenr  notions  upon  the  nature  of  the 
distinction  of  rights  now  under  discuaiion  it  is  meesaaqr  to 
fix  the  attention  upon  a  given  point  of  tirae,  and  eooaida' 
what  nt  thai  gicen  e/tocfi  are  the  purpoacB  wlueh  the  riglita 
and  duties  enrorccable  by  law  are  calculated  to  accom^iah. 
These  (by  aa  inevitable  Inference)  are  the  enda  designed  by 
the  Soverei[ni  or  Stale  in  conceding  and  enforcing  tboaa 
various  riirhls  and  dutii's.  Bv  the  ward  '  concsesion  -whieh 
I  havejuBt  employed  and  eLnll  hai'e  further  occasion  to 
employ,  I  mean  the  entire  »um  and  scope  of  the  acta,  inten- 
tions, purposes,  and  dt'siree  of  the  State  as  declared  or 
intimated  al  t/ie  giivn  rpoch  in  relation  to  the  use  and  enjoT- 
mcnt,  present  and  future,  of  the  thing  (the  tabject  of  U« 
concession)  and  to  the  interests  of  the  various  niembera  of 
the  community  tiiereitt.  I  shall  also  call  the  person  to 
whom  the  immediate  enjoyment  at  the  given  epoch  is  con- 
ceded 'the  owner.'  inasmuch  se  he  is  tlie  person  to  whom 
are  iriven  (p^nerally  speaking)  rights  which  are  iudeOnite  in 
their  extent. 

Now  tlie  concession  may  be  cnleulaled  to  confer  enjoj- 
luent  upon  one  or  more  persons,  either  for  a  limited  period 
or  for  an  unlimited  period;  that  is  for  a  period  which  may 
last  beyond  nuy  asKignable  term.  For  instance  the  con- 
cession ma^  be  calcuhited  to  confer  the  enjoyment  upon  A. 
for  a  certain  term  of  years  if  he  shall  so  long  live ;  or  upon 
A.  and  his  heirs  for  a  certmn  term  of  years ;  or  upon  A.  for 
life;  or  upon  A.  nud  Uis  heirs  diuing  the  life  of  B.  In  all 
these  cases  the  period  of  enjoyment  would  he  limited,  and 
in  the  first  two  ciws  may  be  said  to  be  mtatta-td  as  well  aa 
limited.  Or  lastly,  it  may  be  intended  to  confer  the  enjoy- 
ment upon  A.  and  his  heirs  for  ever.  What  is  meant  by 
heira*  cannot  be  fully  explained  without  the  explanation 

•  It  may  be  here  mentioned  that  according  to  most  systema  of 
lav  ati  GxprcfLi  (rrnnl  or  concession  (nhcthet  by  the  State,  or  a  pri- 
vate individunl  in  exerews  of  the  power  conceded  la  hbn  b^tbt 
Stale)  to  k.  coninM>n\j  imvlXa  >S«  iiAtosjot.  that  the  pr^ier^,  w» 
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(which  belong  to  a  later  part  of  the  course)  of  the  devolu- 
tiou  of  a  untversitas  juris  from  the  dead  (ad  such)  to  the 
living.  In  the  mean  time  it  is  enough  to  say  that  by  heirs 
are  meant  a  series  of  persons  pointed  out  by  their  relation  to 
A.,  according  to  the  general  rules  of  the  municipal  or  par- 
ticular law,  and  being  such  as  may  continue  beyond  any 
epoch  of  time  that  can  be  assigned.  To  introduce  here 
another  term,  the  full  explanation  of  which  must  likewise 
be  postponed),  heirs  of  A.  are  persons  capable  of  taking,  by 
way  of  descent  from  the  praposittis  (namely  A.)  ;  the  word 
descent  implying  that  the  relation  on  which  heirship  is 
founded  is  commonly  based  (either  in  feet  or  by  a  fiction) 
on  physical  unity  of  origin.  Now  in  the  case  last  supposed 
the  period  of  enjoyment  contemplated  by  the  concession  is 
unlimited ;  that  is  to  say,  provided  the  subject  of  the  con- 
cession remains  in  existence,  and  the  concession  is  not  in 
the  meantime  revoked,  no  term  can  be  assigned  within 
which  the  enjoyment  under  the  concession  must  necessarily 
cease,  or  in  other  words,  within  which  the  subject  of  the 
concession  will  revert  to  the  State.  This  is  of  course  only 
one  mode  out  of  many  in  which  the  State  may  be  conceived 
to  concede  a  right  with  the  intention  of  conferring  enjoy- 
ment in  a  thing  for  an  unlimited  period.  But  it  is  m 
practice  incomparably  the  most  important.  The  only  other 
case  of  importance  is  when  the  State  concedes  the  enjoyment 
in  perpetuity  to  a  corporation — a  person  or  body  of  persona 
on  whom  it  at  the  same  time  confers  the  power  or  capacity 
(or  on  whom  it  has  previously  conferred  the  power  or 
capacity)  of  perpetually  maintaining  its  persona ;  t.e.  of  de- 
volving the  untversitas  of  its  rights  upon  a  succession  of 
individuals  of  unlimited  duration,  and  who  are  determined 
by  some  means  pointed  out  by  law,  but  not  by  way  of 
descent. 

Again,  the  purpose  of  the  concession  may  be  that  the 
right  shall  be  alienable,  or  that  it  shall  not  be  alienable. 
By  the  right  being  alienable  is  meant,  that  the  person  imme- 
diately entitled  under  the  concession  shall  have  power  to 
assign,  convey,  or  dispone  the  estate  (or  aggregate  of  rights 
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far  aa  it  remains  in  bonis  at  A.*s  death  or  at  the  time  when  a  con- 
veyance or*  assignment  by  him  takes  effect,  shall  be  enjoyed  by  his 
heirs  or  assignees.  And  this  implication  is  so  familiar,'  that  it  is 
often  considered  an  eccentricity  of  English  real  property  lav  that 
by  a  grant  to  A.  shall  be  understood  only  a  grant  for  life.  With 
tbe  arguments  for  altering  this  implication  of  law  (and  which  are 
ptrtially  recognised  by  the  policy  of  the  Wills  Act,  1  Vict.  26), 
I  \m  not  here  concerned.  But  1  mast  here  remark  that  the  Ian- 
gnmge  of  an  English  conreyance  *  to  A.,  his  heirs  and  assigns  for 
ever,'  expresses  the  real  intention  of  the  grant  as  nearly  aa  is  con- 
aittent  with  brevity.— K.  C. 


4o8  Lnta  :  Purposes  and  Subjects. 

I'AKT  III.    in  tha  subiect)  to  another,  and  thdt  in  case  of  eueli  as^D- 

r ment  or  aiflposition,  the  State  will  continue  the  coDcesnon 

in  favour  of  the  assignee,  (say  D.)  or  in  favour  of  B.  and  his 
heirs  or  Btwigneee,  as  the  ca^  luav  he.  It  is  ohvious  this 
power  of  alienation  mipibtlalio  diftereot  forms;  forezample, 
suppoEe  the  concession  was  in  Iho  first  instance  to  A.  and 
his  heirs,  but  with  pon-er  of  alienation  to  A.  Then  if  A. 
assigned  to  B.  and  iiis  heirs,  the  State  mght  ecwcede  the 
enjojinent  to  B.  aud  his  hcira  only  so  long  as  tliere  ahall  be 
an  heir  to  A.  in  existence.  Or  again,  although  the  original 
concession  was  only  for  the  enjopuent  of  A.  during  his  life, 
it  nn^lit  be  intended  tliat  A.  should  have  the  power  of  alien- 
ating so  that  his  assigneo  fhould  get  an  estate  to  him  and 
his  heirs.  SfteAkin^;  geaerallv,  however,  wiieie  the  purpose 
of  the  eonccesion  is  in  the  itret  instance  to  confer  an  enioj- 
ment  of  limited  duration,  and  this  is  to  be  coupled  wiut  a 
power  of  alienation,  the  enjoyment  is  conceded  to  tfaa  as- 
signee and  his  heira  and  assignees  only  during  the  tenn  of 
the  original  concenion ;  but  where  tne  purpose  is,  in  Qm 
first  iiiatance,  to  confer  upon  the  firat  taker  and  his  heiis  an 
enjoyment  of  unlimited  duration,  and  that  enjoyment  is  to 
bo  coupled  with  a  power  of  alienation,  then  if  tke  power  is 
exercised  by  an  out  and  out  assignment  or  disposition  in 
favour  of  11.  aud  his  heira,  the  property  becomes  assignable 
by  B.  or  his  heiri>,  just  as  it  was  by  A, ;  the  concession  of 
enjoyment  is  cotttiuued  so  long  as  there  remuns  a  person 
capa'blo  of  takiug  the  property  by  descent  &om  the  last 
assignee  or  disponoe,  and  then  the  property  reverts  to  the 
State,  whether  there  is  or  is  not  an  heir  in  existence  of  the 
original  pmntw,  or  of  any  mesne  assignee  or  disponee^ 
And  here  it  may  be  reaarWd  generally  tbnt  where  a  power 
of  alienation  is  conceded  by  the  State,  it  is  oJten  competent 
for  tlie  owner  to  dispose  of  or  limit  the  estate  (or  sum  of 
rights)  in  such  a  way  as  to  give  (he  successive  enjoyment  to 
different  pcrsoug,  anS  (as  it  were)  to  carve  out  ol  the  whole 
estate,  smnllcr  estates,  keeping  a  revenion  to  himself,  and 
generally  to  imitate  tlie  mode  of  grant  or  concession  made 
by  the  State  itself.  But  this  within  certain  restrictions.  For 
instance,  a  private  owner  cannot,  in  England,  imitate  the 
Slate  in  creating  a  relation  by  way  of  tenure  under  himself 
In  fee  simple.  A  puner  of  alienation,  it  must  he  observed, 
iruij/  be  given  to  persona  who  have  not  an  ettale  or  right  of 
enjoyment.  Tlie  StAte  might  concede  a  power  of  tbia  kind  j 
and  by  private  dispositions,  such  a  power  (without  any  right 
giving  a  claim  to  pmtctaon,  present  or  future)  is  in  Kngush 
settlements  of  land  frequently  given  to  trusteea,  to  be  exer- 
cised with  consent  (if  mi  juris)  of  the  limited  owner.  An 
adcoirton  is  indeed  a  power  delegated  by  the  8tat«,  and 
transferable  by  the  party  invested  with  it. 

Here  it  amy  be  KTaei\wA\^i«^.t,  jMtcer  delisted  by  ths 
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State  implies  a  promise  that  on  the  power  being  exercised  \xj       Liixrr. 
the  party  entitled,  the  State  will  give  a  right.    The  power     LL  Lll. 
itself  is  a  species  of  right  in  rtm  implying  by  a  short  train  ' 

of  eonse<iuence8  duties  on  persons  gendriEdly. 

Again  the  purpose  of  the  State  in  making  the  concession 
miffht  be  that  the  thing  may  be  enjoyed  by  A.  for  his  life 
(with  power  to  him  to  alienate  in  any  manner  he  chose,  but 
80  that  the  enjoyment  shall  only  be  conceded  to  the  as- 
signees and  their  heirs  during  the  life  of  A.),  and  that  after 
the  death  of  A.  [the  subject  shall  be  enjoyed  by  B.  and  his 
heirs  hemg  issue  of  his  boat/j  with  power  to  B.  or  the  heir  of 
B.,  being  issue  01  his  body,  who  shall  have  succeeded  him 
to  alienate,  but  only  by  a  deed  executed  with  certain 
formalities,  and  if  executed  during  the  lifetime  of  A.,  only 
with  A.*s  consent,  testified  by  his  executing  the  deed,  and 
with  the  further  intention  that  in  case  of  a  deed  of  alienation 
being  so  executed  (with  consent  of  A.  if  alive),  the  enjoy- 
ment shall  be  conceded  to  the  assignee,  his  heirs  and  assigns 
for  ever ;  and  that  if  B.  or  his  heir  shsill  attempt  to  alienate, 
but  without  those  formalities,  or  in  the  lifetime  of  A. 
without  A/s  consent  (expressed  in  the  deed  and  testified  by 
hb  execution  of  it),  tnen  the  enjoyment  shall  be  concede<l 
to  the  assignee  and  his  heirs  only  so  long  as  B.  or  issue  of  B. 
are  alive  ;  and  that  if  the  subject  shall  not  have  been  con- 
veyed by  B.,  or  any  heir  of  his,  in  a  manner  to  satisfy  the 
above  req^uirements,  then  that  after  the  death  of  B.  and 
fidlure  of  issue  of  the  body  of  B.l*  the  thing  shall  be  enjoyed 
^  C.  and  his  heirs  for  ever,  with  power  to  C.  or  any  heir  of 
Cf/s  who  would  but  for  the  previous  limitations  have  been 
the  person  designed  for  the  immediate  enjo^-ment,  to  alienate 
so  that  his  assignees  shall  (subject  to  the  prior  limitations) 
have  an  estate  to  him  and  his  heirs  and  assignees  for  ever. 
This  nearly  expresses  the  intention  as  construed  by  Enfflish 
law  of  a  grant  to  A.  [remainder  to  B.  and  the  heirs  of  his 
body! I*  remainder  to  0.  and  his  heirs/ 

The  above  is  a  ver}-  simple  instance  of  the  many  varieties 
of  intention  and  purposes  which  the  State  may  entertain  in 
regard  to  the  successive  use  and  enjojrment ;  and  in  order  to 
simplify  the  case  as  much  as  possible,  1  take  the  intention 
or  purpose  above  described  witnout  the  passage  in  brackets. 
It  18  nearly  a  description  of  the  intention  or  purpose  (as 
construed  by  English  law)  of  a  grant  or  concession  to  A.  as 
tenant  for  life,  remainder  to  C.  and  his  heirs  in  fee.  If  I 
were  to  add  the  purpose  that  0.  should  have  a  power  of  entry 
dorinff  the  life  of  A.  to  look  after  his  own  interests,  an^ 
should  further  have  a  power  to  fell  and  take  away  timber, 


^  The  student  may  in  the  firet  instance  leave  oat  the  words 
within  brackets  if  be  finds  the  sentence  too  complicated  to  fullow. 
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.  providvd  lie  did  Dot  iutt^rffru  witli  A.'n  unjorment,  and  alM 
a  jToviMo  tliul  A.  bIiuilUI  nut  bv  fllile  tn  aimign  awav  bi) 
entire  iutotest  uitbout  luaviupr  a  leviTaioD  in  himself,  it 
would  bo  nefirlv  a  dcHCriiition  of  tbo  purpoM  of  tlie  Stete  (u 
coiiBtnied  bv  Itoman  law)  when  it  penuits  A.  to  bave  tb« 
iMtf/ruct  and  ]}.  the  propriHa*.  But  evea  tben  the  espraerion 
uf  Iho  pnrpuso  ia  bo  brief  and  eUijittcal  na  hardly  to  affiud 
a  clue  to  tiio  rii^hts  and  dtiticB  of  Uie  several  penoDS  in- 


Q  diould  remua  to  be  enjoyed  by  the  sueeeawTe  eon- 
•I.  And  Bct'ordiDf^Iy  the  Itaiunii  lawyers  defined 
la  the  ri)ilit  of  using  and  eujopng  the  thing  pro- 
ridcd  tho  tuittam-e  be  )n<pt  entire,  jut  utnuli  frumdi  lalai 
rd  mtbidatdid.  lint  what  is  the  substance  of  the  thing? 
And  what  in  detail  are  tho  apeciea  of  acts  ou  the  part  of 
tho  life  trnaat  that  fullil  thia  coodilionF  These  questions 
will  be  dilli-rentlv  aiiKwerod  in  different  sjatems  of  law,  and 
the  dftail  in  eocli  winild  till  a  volume.  And  little  iwlit 
can  be  thrown  upon  tlieni  by  FTeneral  dolinitions.  The 
Itoiuan  law  likeneu  the  adiuiuistration  to  which  the  tim- 
frurtuariun  whh  brnind,  to  that  uf  a  prudm*  yaterfamili'at. 
The  priMtion  of  tbo  Pluitlidh  ti'oaut  for  lifu  inifrht  aninetimea 
be  likened  to  that  of  the  doji  in  tlio  nianger.  In  fact,  the 
ri^'lit:<  and  duties  in  dctnil  aro  ucttlcd  by  a  train  of  deiusioiu 
in  th<:  way  of  judiciarv  law,  tounded  ou  custom. 
iH.  Aociirdiu};  to  Kn^fliiih  law,  if  jon  luako  a  (nant '  to  A.  aud 
hh  1ii'ii'.'>,  and  if  A.  Khali  diu  inte.-'tHte  or  niitiout  alienatinj; 
the  I'iitato,  then  to  II.,'  the  laM  irhuise  would  be  construed  m 
rr/HiffiiaHt  to  tlie  firat  (rifl,  and  would  iio  for  uothinp.  A 
pwit  in  similar  tcnne,  accordinFT  to  Scotch  law,  would  mean 
that  A,  Hball  bo  tho  owner  with  full  power  of  alienalion, 
aiHl  that  if  such  power  h  not  cxereiwiil,  then  at  hia  death 
the  oj>tatc  or  what  is  left  of  it  f^liall  jro  not  to  A.'s  heir 
j/filrral,  but  t\)  1).  and  his  heirs  and  a>i~];nioeB.  Thia  luten- 
tion  (or  dentinaliati)  is,  aceordin^  to  Scotch  uaa^,  more 
briefly  and  properly  expressed  by  a  dispoMtion  '  to  A.,  ichom 
/•riling  lo  Ji.'  Such  a  doatination  is  called  a  guhstilutitm. 
Aceiifdinfc  to  l^nirlislk  law  this  intention  would  bo  mo»t 
nearly  expivssed  by  a  praut  or  devise  'to  A.  and  his  hein, 
to  hold  to  such  uses  as  A.  shall  by  deed  or  will  appoint, 
and  in  default  of  such  appointment,  aud  so  far  as  auch 
ajipointini'nt  shall  not  extend,  to  the  use  of  ii.,  hia  heirs 
and  assies  for  ever.'  Tho  only  ditVereuce  between  tha 
efl'eet  of  such  a  grant  and  a  deatiuatiou  auch  as  I  have 
ineiiHoned  acconliiifc  to  the  Scotch  law  would  bo  that  if 
A.,  subsequeutly  to  January  1,  1838,  made  or  republished 
a  will  containing  a  ^neral  derise  of  real  estat*  without 
rcferani;  to  the  ''fsiUcvi\e.c  '^'ranerty  or  to  the  power  so 
given  lo  him, itwowXiVsapwii  *;'wici*i  n?  tha  power  of 
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appointment.  In  Scotland  a  general  dispoeition  of  property 
not  expressly  referring  to  the  particular  land  would  not  l)e 
construed  as  intended  to  comprise  land  previously  disponed 
to  a  substitute ;  and  in  England,  before  the  Wills  Act,  a 
devise  which  did  not  expresely  refer  to  the  power  was  not 
construed  as  intended  to  exercise  a  general  power  of  appoint- 
ment. 

In  a  destination  of  the  kind  referred  to  in  the  last 
paragraph^  however  the  intention  may  be  expressed,  the 
expectation  of  B.  is  entirely  defeasible  by  A.  An  expecta- 
tion of  this  nature,  as  well  as  that  of  the  ^^V  (or  the  person 
destined  to  the  succession  according  to  the  general  rules  of 
law)  is  called  a  spes  succcssionis  in  the  strict  and  technical 
sense  of  the  phrase.  Inasmuch  as  every  right  having  future 
enioyment  lor  its  scope,  is,  so  Ceut  as  relates  to  the  indi- 
vidual entitled,  nothing  more  than  the  right  to  a  chance  of 
enjoyment,  the  interest  of  every  person  naving  such  right 
tmffht  be  literally  called  n  ttpes  succesmom's.  But  this  phrase 
is  technically  and  conveniently  limited  to  those  expectations 
which  are  (generally  speaking)  defeasible  in  the  particular 
manner  above  pointed  out.  It  may  be  obBerved  tnat  desti- 
nations which,  according  to  their  general  character,  would 
create  a  defeasible  interest  of  the  kind  above  pointed  at,  may, 
in  certain  circumstances,  create  an  indefeasiole  interest:  as 
where  the  proprietor,  being  an  infant  or  lunatic,  is  laid 
under  restraint  primarily  conceived  for  his  own  benefit, 
but  which  indirectly  benefits  the  person  pointed  out  by  law 
as  his  successor  (whether  per  universitatem  or  in  re  singulare) 
in  default  of  exercise  of  the  suspended  powers. 

Here  it  may  be  remarked  that  in  whatever  terms  or  in  xi,^ 
whatever  mode  the  destination  in  the  grant  or  concession   f^^JJ,'*" 
may  be  conceived  or  expressed,  the  series  of  persons  capable   hare*. 
of  taking  under  it  may  come  to  an  end.     And  then  the   Jrinripieof 
thing  (the  subject  of  the  concession),  or  what  is  left  of  it,   f^nenii  jurii 
reverts  of  course  to  the  State:  for  since  the  Sovereign  or   **"*  *"** 
State  ^speaking  by  analog)')  is  the  ultimate  owner,  it  is  also 
(speaking  by  a  similar  analogy)  the  ultimus  hcere*.     On  the 
expiration  of  all  the  rights  over  the  thing,  which  merely 
subsist  therein  by  its  own  pleasure,  it  naturally  retakes  the 
thing  into  its  own  possession.     In  some  countries,  indeed, 
the  State,  in  such  circumstances,  leaves  the  thing  to  the  first 
occupant,  who  by  virtue  of  his  occupancy  takes  from  the 
State  a  fresh  right.     In  that  case  the  occupant  in  effect 
acquires  from  the  Sovereign  or  State  a  new  concession. 

What  has  been  said  applies  equally,  whatever  be  the 

nature  of  the  subject  of  the  concession,  and  to  whatever 

category  of  property  it  may  be  referred  in  the  svstems  which 

distinguish  oetween  '  real   and   personal ' — ^  heritable  and 

moveable  '  propert}'.     For  a    chattel  niav  be  capable   of 

•      T  a 
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Fast  III.    succesNve  ownership  not  Icsb  thftn  land;   a  diamond,  for 

■"  ■■ ■   instance,  is  even  ruoro  capable  of  beinp  enjoyed  wbilo  [««- 

urving  tlie  aubiitnnce  in  ita  entirety  tbaD  most  thinn  com- 
monly aHaifrned  to  tlio  catt^jory  of  real '  or '  heritable  estate. 
The  only  diiTurcueo  lies  in  this.  If  the  conceaaion  from 
the  State,  or  the  disposition  bj  a  private  indiTidnal  within 
the  ^wers  conceded  by  the  State,  is  in  express  tanna,  hrinft 
(for  instanre)  contained  in  a  written  instnunent  (a  deed  of 
gtant  or  will),  tho  purpose  or '  intention '  is  diilerently  eon- 
atiuedaccording  to  the  nature  of  the  subject.  Inllie^tems 
which  ado^t  the  division  of  property  I  am  here  adverting 
to,  the  distindjon  is  commonly  based  upon  the  notion  that 
the  property  descettdioK  to  hart  is  of  a  more  permanent 
character,  or  such  as  oupit  to  he  preserved  for  the  benefit  of 
the  family.  That  which  goes  to  administiatorB  (originally 
officers  of  the  Church)  is  supposed  to  be  of  a  more  trandeiit 
character  (being  '  moveable  as  not  bdn^  fixed  to  any  spot, 
and  being  therefore  '  personal '  as  conceived  to  foUow  the 
person)  and  to  be  the  fund  properly  applicable  for  paying 
the  funeral  expenses  aad  duly  proridin^  for  the  soul  of  the 
deceased.  In  systems  of  law  in  which  this  division  is 
adopted,  the  intention  to  limit  tho  estate  to  a  series  of 
persons  is  more  readily  presimied  in  htriiaHe  than  in 
admitiittr/iMe  property,  feometimes  in  proportv  of  both 
hinds,  nod  especially  in  propertj- of  the  latter  hinj,  the  State 
refu^s  to  entort^  an  attempt  on  the  part  of  ao  on-nor  to  lay 
restraints  in  respect  of  anenation  upon  others  who  take 
under  will  or  asiiij^mment  from  liiin. 

Aiw.inte  With  what  hns  been  now  premised  it  is  pawible  to  state 

iTu'^liri)       with  an  approach  to  accuracy  the  nature  of  absolute  pro- 
•'''•""'■  perty :   of  domimum  strictly  so   called:  or   ofjmt   rn    re 

propriii. 

It  is  a  right  imparting  to  the  owner  a  power  of  indefinite 
user,  capable  of  being  transmitted  to  universal  successors  by 
way  of  descent,  aud  imparting  to  the  owner  tlie  j-ower  ol 
ditpomliim  *  (from  himself  and  his  suceeasoiA^r  univertita- 

•  Strictly  speofcinK.  nnd  to  moki!  (he  ildinitlon  i-pplv  (o  evfiy 
lygtfin  of  law,  di'jpnjiitroii  hfrc  miut  be  i-oiiliimd  to  an  idlenaiion  to 
take  cRbct  in  Ilie  lifetime  of  the  party  entidrd.  The  pow<n  of 
«lien«tion  it  txinaii  are  In  most  systems  of  law  rabject  to  pwuliar 

mooly  apply  to  the  unirrriilat  of  n  man's  rights.  But  if  in  iha 
paitlcalar  auliject,  the  pnrly  cnlitlnl  bus  (tite  other  criteria  abore 
meniioni^  bcint:  sotislioi!)  the  larcf 't  power  of  alienation  which  is 
allowed  l>v  Ian  in  regard  to  hit  righti  in  f^neiaS,  thii  mav  be  uid 
to  be  Bofficient  to  comtitute  the  particular  ri^ht  a  right  of  atEnlnle 
tij  and  health,  the  powers  of  iJienation  wer», 

_,  1 —    uy  ffitruined,  ai  for 

a  fee  Hccordiag  to  the 
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tern  and  from  all  other  persons  who  have  a  $pes  succesaionia 
under  any  existin*^  coircession  or  disposition),  in  favour  of 
such  person  or  series  of  persons  as  he  may  choose,  with  the 
like  capacities  and  powers  as  he  had  himself,  and  under 
such  conditions  as  the  municipal  or  particular  law  allows  to 
be  annexed  to  the  dispositions  of  private  persons. 

Having  thus  endeavoured  to  determine  the  notion  of 
absolute  property  (Jus  in  re  proprid),  I  am  in  a  position  to 
explain  tue  nature  of  jura  in  re  aliend. 

'Eyeryjus  in  re  aliend  is  a  fraction  or  particle  (residing 
in  one  party)  of  dominion,  strictly  so  called,  residing  in 
another  determinate  party. 

Jura  in  re  aliend  nave  no  other  common  property  than 
that  which  1  have  now  stated.  Different  rights  of  the  class 
are  composed  of  different  fractions  of  that  right  of  absolute 
property  from  which  they  ve  respectively  detached.  Some 
are  deiiiiite  subtractions  from  the  right  oi  user  and  exclusion 
residing  in  the  owner.  Others  are  indefinite  subtractions 
from  hijs  power  of  user  and  exclusion  calculated  to  confer 
enjoyment  for  a  limited  time ;  and  so  on. 

The  jura  in  re  aliend,  which  commonly  are  marked  by 
modern  expositors  of  the  Koman  law,  are,  servitus,  emphy- 
teusis,  superficies,  and  the  jus  in  rem  which  is  taken  by  a 
creditor  under  a  pledge  or  /it/potheca.f 

Servitudes  properly  so  called  (whether  affirmative  or   s^rvituM  enn- 
negative,  real  or  personal)  were  esteemed  jura  in  re  aliend,   I[if  uJj  Jtr  >1« 
because  they  gave  a  right  of  definite  user  over  a  subject  inremUend, 
owned  by  another,  or  of  subtracting  a  definite  fraction  from 
the  owner's  right  of  user  or  exclusion. 

Ser>'itudes  improperlv  so  called  (usufntctus,  usus,  and 
hahitatio)  were  modes  ci  property,  that  is  to  say  forms  of 
property  modified  by  regard  to  the  rights  of  the  person 
entitled  to  the  enjoyment  in  expectancy,  who  in  these  cases 
is  the  owner  or  dominus.  As  I  have  already  stated,  how- 
ever, the  dominus  was  in  those  cases  not  excluded  from  the 
enjovment  of  such  ris^hts  (if  any)  as  he  could  exercise  with- 
out injury  to  the  enjoyment  of  the  other.  The  rights  of 
improper  ser\'itude  here  spoken  of  were  commonly  rights  to 
the  enjo}iuent  for  life,  but  they  might  be  constituted  so  as 


Different 
jnra  in  re 
aliend  are 
dlffvrvnt 
fnrtloii*  of 
tne  Taiiou* 
rltfhu  which 
oinatitute 
the  dominium 
frnni  wUlch 
tliffy  »re 

detached.* 


old  Uw.  This,  as  it  would  occur  by  general  provi5iun  of  law,  would 
not  cut  down  the  right  to  less  than  *  absolute  owncnthip.'  But 
where  the  restraint  is  laid  on  by  the  particular  title,  as  in  the  caac 
of  a  tenant  for  life  under  a  strict  settlement  in  Kngli.'«h  law,  or  of  a 
Scotch  strict  entail  (in  the  old  form  of  uhich  the  restraints  or  fetters, 
as  they  were  termed,  were  elaborately  set  forth),  we  should  hardly 
call  the  right  one  of  absolute  property. 

•  Thibaut,  Versuche,  vol.  li.  p.  85.    System,  vol.  ii.  p.  8, 

t  Mackeldey  vol.  ii.  p.  6. 


Law:  Purposes  and  Subffcts. 

.  to  eoutei  the  enjoyment  apoo  »  persoti  for  ft  TMtoi  at 
'  meuored  duraiion,  as  a  term  of  jeSra  eenain,  if  lii  iliniH 
BO  long  live,  or  until  the  happeoisg  of  an  er^nt,  or  fom  tl* 
liappemng  of  an  eTect,  or  un  altenukte  dftje,  or  in  an  fc  ~  ' 
nite  Tariety  of  w»ts.  The  tight  of  tlie  domiiiua 
expre^j  referred  to  aa  bucileiied  ttith  k  osolntct  is 
qiodIt  called  not  dommiutn,  \mX  pnvrietin. 

'■  Emphyttutti,  nnder  the  Boninn  law,  meant  ori^-hullT 
land  of  whifb  some  corpomts  bod;  (as  for  inslaoee  a  mnsS 
cignum)  bad  the  aLaolule  property  and  which  wae  let  oat  ta 
•  person  and  his  heiis  (that  ie,  f>»  an  unlimiled  dnntJon)  io 
con^deration  thit  he  trould  cultirate  it  (and  haa»  llw 
origin  of  the  term,  which  iraa  analogous  to  thn  fwinnl 
meaning  of  the  word  cotomnu),  and  would   ___, 

owner  a  pten  rent.    Now  this  nasjiu  m  re  alinul, 

although  al  unlimited  duration,  nocompaoied  witli  pov 

the  empAyleuta  of  unlimited  ufer,  and  allemihle  by  EitB  fitmi 
his  own  heirs,  it  was  neTerthelees  a  right  iir  e«ttale  Mmd 
oDt  of  another  estate,  or  harijgg  a  revercuit]  expectant  upon 
it  It  reverfed  to  (he  author  or  grantor  or  hia  mpmsda- 
tiyes.  It  was  not  abaoluto  property,  bemuse  therp  wns  no 
power  of  slieainK  Irom  all  juccesairV.  There  is  a  reveraion 
or  tpfg  luccfMioiiia  in  the  corporate  body  (under  the  concn- 
tion  of  the  Slate)  wliich  file  em/iAi/leHta  cannot  defeat. 

The  later  history  of  einplii/feiitii  Lns  had  such  an  impor- 
tant iaflucDce  upon  the  system  of  landed  property  pruvaiUng 
in  Europe,  and  in  the  rormation  of  tlie  notion 'familiar  to 
most  modem  systems  of  law  under  the  name  oftfiiiire,  Ihtit 
I  must  revert  to  the  subject  presently.  In  the  moan  time  I 
proceed  to  advert,  in  their  oreer,  to  the  other  species  of  j'lis 
III  re  ntienii  abo*  e  mentioned, 

Tlie  nest  ease  of  jus  in  re  alienS  is  the  rifrht  styled  miptr- 
Jiciet.  This  rijilit  originated  in  a  eonlract  of  the  nature  of 
locatio  comhietio  or  sale  of  the  mpei-fictcii ;  a  contrnet  made 
for  pnrposos  not  unlike  those  of  n  niijdom  huUding  lease. 
The  notion  implied  was  the  following: — The  maxim  cujta 
e*t  soliiin  fjii'  ret  titgiie  ail  ctrlum  was  verv  unbending; 
being  indeed  based  upon  the  obnoiis  physical  tact  that 
the  Rrtiial  possession  of  the  roliim  carries  with  it  (generally 
speakinji)  tne  immediate  power  to  mze  to  the  pround  any 
Buperstriicture  that  may  exist,  and  to  erect  any  other  super- 
Btnictnre,  Jlut  6v  contract  whether  of  demise  or  sale,  the 
owner  niifht  cane  out,  as  it  were,  of  the  subject  of  his 
ownership  a  fiiperJiiAo,  that  is  to  Fay  <i  autid  »jiirre  botindni 
by  one  or  more  lupeijici't  (iu  the  mfttUeuDitienl  souse  of  the 
word)  oitendidg  lulemllv.  Under  such  a  ciiitract  (he 
les^e  or  purchaser  oricinally  acquired  only  a  ri^'ht  of  action 
in  pi-rtonnm  against  tlie  lessor  or  vendor,  and  could  only 


Jura  in  re  aliend. 

sue  third  parties  througli  the  latter.  But  the  Praetor,  for 
the  better  jprotection  of  the  superfidanut,  allowed  him  a 
quasi  in  rem  actioy  and  also  for  the  same  purpose  introduced 
a  special  interdict  after  the  analogy  of  the  interdict  uti  poa^ 
giditiSf  by  which  possession  of  the  solum  was  protected.  By 
these  remedies  the  enjoyment  was  protected  secundum  legem 
locationiSf  and  against  everybody  except  a  person  who  had 
a  better  ^tle  than  the  possessor  of  the  solum  himself,  and 
who  therefore  could  evict  both.  Thus  the  superficies  became 
in  effect  a  jus  in  rem,  and  being  conceived  of  as  a  fragment 
of  the  dominium  residing  in  the  proprietors  of  the  solum 
was  A  jus  in  re  aliend. 

Here  may  be  a  convenient  place  to  note  the  distinction 
made  by  the  Roman  lawyers  between  possession  and  quasi' 
possession.  Possession,  simply  and  strictly  so  called,  was  a 
le^  relation  based  on  the  &ct  of  exercising  acts  of  owner- 
ship, and  protected  by  the  interdicts  against  everybody  except 
an  owner  whose  rights  the  possessor  exercised  by  way  of 
trespass  or  as  a  tenant  on  sunerance.  Now  a  person  having 
or  exercising  ^'u«  in  re  aliend  did  not  ^;>0MeM  the  res.  But 
the  person  actually  exercising  the  jus  %n  re  aliend  had  reme- 
dies (interdicts)  for  the  protection  of  that  exercise  analogous 
to  the  remedies  which  the  possessor  of  the  res  or  subject  of 
the  right  had  for  the  protection  of  his  possession.  Hence 
the  person  actually  exercising  ih^jus  in  re  aliend  was  said 
to  have  ^u^r^^-possession  of  that  right.  For  instance,  the 
usufructuarius  (or  the  person  for  the  time  being  exercising 
his  rights)  had  ^i^^i-possession  of  the  usufruct ;  the  supers 
ficiartus  quasi-possession  of  theyiM  superficiei,  and  so  on. 

The  last  of  these  rights  is  the  right  of  a  creditor  by 
virtue  of  a  pledge  or  hypothec.  The  creditor  has  a  double 
right:  he  has  jus  in  personam  in  respect  of  the  rights 
secured  to  him  by  the  pledge ;  jus  in  rem  in  the  subject 
pledged  or  mortgaged  as  a  security.  For  against  any 
posstole  possessor,  whether  by  alienation  from  the  pledgor 
or  mortgagor,  or  as  adverse  possessor,  the  pledgee  or  mort- 
gagee may  make  his  right  over  the  subject  good  or  available. 
The  obliged  thing  might  itself  be  jus  in  re  aliend :  as,  for 
example,  a  personal  servitude  wanted  out  of  the  dominion 
of  another  may  itself  bo  the  subject  of  a  mortga^,  and  thus 
the  jus  in  rem  of  the  mortgagee  would  bej^W  m  re  aliend 
over  a  subject  which  is  itself  jiW  in  re  aliend. 

In  Roman  law.  the  right  of  the  pledgee  or  hypothecarius 
was  merely  a  right  to  sell  the  obliged  thing  in  case  his 
debt  is  not  duly  satisfied,  and  to  repay  firom  the  proct^eds  of 
the  sale  his  debt  with  the  interest  and  all  incidental  costs. 
It  was  much  like  the  right  which  would  be  acquired  in  Eng- 
lish law  by  a  mortgage  with  a  power  of  sale,  provided  the 
mortgagee  could  not  foreclose:    or  like  the   right  of  a 
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TxKT  111.    jud|{ment  creditor  who,  hftviiig  med  out  a.  writ  of  elegit  and 

■ ■ '  got  poMCMion,  Ib  entitled  to  proceed  to  e  uls  in  the  muixr 

pointed  out  \)T  27  end  38  VJbt  &  112.  In  Roman  lew  tbe 
creditor  could  not  ecquiie  proper^  in  the  subject  of  the 

pledge  or  hypothoo, 

f(BBn.  Having  explnined  the  notion  of  ju*  m  rt  aliettd  in  tha 

Roman  Lew,  it  it  now  poeeible  to  exphun  the  complex  and 
purely  historical  notiifn  of  (mure,  without  which  it  ia 
uudl;  po»dhle  to  understand  anj  of  the  Tarious  t^-Btetua  of 
law  relating  to  land  in  the  couutriee  of  Europe  whose 
laws  have  not  been  recast  through  roTolntion.  Kren  ia 
Engluid  the  eystem  of  landed  property  ia  baaed  upon  fsMcre, 
modi&ed  indeed  aa  will  be  after  mentioned. 

Amongat  thoae  innumeiable  semi-independeDt  eunmn- 
nitiee  which  existed  in  Northern  Europe  from  the  time  of 
the  virtual  dissolution  of  the  Roman  Empire,  it  was  not 
uncommon  for  the  several  soTereigns  or  thoae  having  mora 
or  less  power  aver  those  several  conimuniUee  to  become 
mutually  bound  by  ensagemeQls,  of  which  the  details 
might  vKiy  indelinitely,  but  of  which  the  leading  features 
were  of  the  following  character.  A  prince  who  had 
reduced  a  proviuce  or  district  to  temporary  obedience 
by  force  of  arms,  would  find  it  convenjeot  to  give  the 
posfieasioD  to  another,  who,  by  reason  of  his  having  thu 
mhabilanta  of  tlie  cooqucred  district,  or  their  immediate 
ncighbourd,  already  in  the  /inbit  of  obodieoce  to  him,  waa 
capable  of  exerting  and  enforcing  a  cernumeut  authority. 
The  latter  would  ackiiowledgo  that  ne  held  the  territory 
as  a  loan  io  trust,  and  proiuiae  fidelity  and  allegiance. 
Thus  the  Saxon  Chronicle  relates  (in  tlie  rear  045)  that 
'  this  year  K.  Edmund  overran  all  CumbeTiand,Bnd  let  it 
all  to  Malcolm,  King  of  the  Scots,  on  the  condition  that  he 
became  his  ally  both  by  sea  and  land,'  a  magnificent  loan 
(of  a  proi'ince  extending  irom  the  Tyne  to  the  Forth),  made 
in  consideration  of  an  indefinite  promise  of  assistance,  in 
which  doubtless  originated  the  celebrated  claim  of  feudal 
superioritv  of  which  so  much  was  henrd  two  and  a  half 
centuries  later.  N'or  were  relations  of  this  Innd  peculiar  to 
the  middle  ages  of  Europe.  Something  of  the  hind  is  apt 
to  occur  wherever  the  elements  of  political  society  are  in  a 
stnte  of  transition  and  imperfect  luuon.  The  OhattoaUee 
chiefs  among  the  hill  tribes  of  India  for  instance,  previotialj 
to  the  settlement  of  thoae  regions  under  British  authoritv, 
held  their  lands  of  the  ^luoor  (or  Government)  on  condi- 
tion of  guarding  the  pasaes  and  generally  of  performing 
services  the  nature  of  which  has  afforded  much  scope  for 
■ST,  and  which  were  probably  never  capable  of 
defiaition.     The  indefinite  relation   I  have  been 


attempting  to  indicate  between  the  acknowledged  euperioi 


Tetture,  417 

potentate  and  the  person  who  received  such  possession  at       Lkct. 
nis  hands,  and  who  promised  fidelity,  seems  to  have  been     LI.  Llf. 

marked  in  the  north  of  Italy  and  the  adjacent  countries  by    * » — ^' 

the  word^  or  feu,  a  word  which  in  the  beginning  of  the 
eleventh  century,  or  possibly  still  earlier,  made  its  appear- 
ance in  legal  documents,  latinised  miofeudum. 

The  wmmlation  into  ^vritten  documents  of  the  in- 
definite relations  above  described,  marks  a  critical  stage  in 
the  history  of  the  relations  themselves :  and  the  form  of  the 
document  had  doubtless  a  most  important  influence  upon 
the  character  of  the  tenure.  The  documents  of  this  nature 
which  are  preserved  to  us  from  the  eighth  and  ninth  cen- 
turies, relate  chiefly  to  tenures  at  the  hands  of  ecclesiastical 
persons,  and  are  modelled  on  the  precanuitiy  a  tenancy 
revocable  (in  name  at  least)  at  the  will  of  the  grantor,  and 
ceasing  at  the  death  of  the  grantee.  The  grant  was  made 
upon  the  petition  of  the  tenant,  and  gave  him  posBessian  at 
the  will  (in  name  at  least)  of  the  grantor,  and  availing 
against  all  except  the  grantor.  But  it  had  the  inconvenience 
(if  it  was  wished  to  continue  the  right  beyond  the  lifetime 
of  the  immediate  tenant)  that  it  imparted  to  his  heir  not 
even  the  right  of  possession. 

A  device  was  however  invented,  probably  by  Longobard 
law}'ers  about  the  end  of  the  tenth  century,  of  engrafting 
upon  the  preconum  the  terms  of  the  emphyteusis ;  a  de\nce 
by  which  the  right  of  possession  was  conferred  upon  the 
heirs  of  the  grantee,  and  scope  was  found  for  inserting 
various  express  conditions,  lor  this  purpose  the  emphy^ 
teusis  was  conveniently  elastic.  ^  Talis  contractus  quia 
inter  veteres  dubitabatur,  et  a  quibusdam  locatio,  a  qui- 
busdam  venditio  existimabatur,  lex  Zenoniana  lata  est,  quae 
emphy teuseos  contractus  propriam  statuit  naturam,  neque  ad 
locationem  neque  ad  venditionera  inclinantem,  sed  suts  pac' 
tumibus  fulciendam.^  (Inst.  iii.  24,  §  3.)  Into  this  com- 
posite document  accordibj^ly  were  commonly  incorporated 
the  various  customary  obligations  already  known  under  the 
name  ofjio  orfeu^  and  the  tenure  so  created  became  known  as 
feudum.  Gradually  the  form  of  iheprecanum  was  dropped, 
axidemphyteusis  remained  the  model,  as  to  legal  form,  of  tenure. 

A  remarkable  example  belonging  to  the  transition  period 
is  the  following.  In  a  notable  charter  of  the  year  1033, 
printed  in  Muratori*s  collection,  and  the  draft  of  which  was 
apparently  settled  by  two  lawyers,  one  learned  in  the  laws 
of  the  Longobards,  and  the  other  in  the  Roman  civil  law, 
certain  lands  are  conveyed  *  habendum  precaria  at  que  kn- 
FIOthecaria  nominey  thus  combining  the  precarium,  the 
emphyteusis,  and  the  domcstic^o. 

Tbe  tenures  so  created  by  the  great  potentates  were 
copied  by  the  smaller  lords  in  their  grants  to  their  vaasalB, 

T  S 
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Pabt  III.    Hid  within  &  centui;  liom  the  time  when  the  tTnph/- 

' ■ '   Ittuu  ma  lumched  on  its  new  career,  a  tgilan  of  feotul 

tenurea  had  been  elaborated,  incorporatiiwaiid  formuktitis 
the  floating  usagee  of  that  rude  pwiod.  The  chains  foiged 
by  custom  were  riveted  by  contiact  and  law. 

Tnan  ud  In  EnKlaod  the  creation  of  new  subordinate  tauures  waa 

HaHfS'  °'  prohibited  by  the  statute  of '  Quia  emptoree,'  18  Edwud  L, 
BDiiud.  Hid  moat  of  the  peculinr  nnd  inconveiiient  incideDta  of  the 
old  tenures  were  swept  away  in  tbo  time  of  the  Common- 
wealth,  and  their  abolition  was  conGnned  in  theyeai  of  the 
Hestoration  by  the  Act  13  Car.  U.  c.  24.  llie  change 
in  the  value  of  money  has  still  further  lightened  to  the 
Tdssal  the  burden  of  his  obligations  to  the  lord,  and  the 
only  incidents  of  subordinate  tenure  which  practically 
remun  are  a  quit  rent  of  small  amount,  doubled  on  the 
death  of  each  tenant,  and  the  escheat  oi  reverter  to  the 
mesne  lord  in  case  of  failure  of  h^rs  to  the  tenant.  For- 
feiture by  attainder  was  abolished  by  S3  and  SI  Vict,  c  23. 

What  has  been  said  above  in  regurd  to  tenure,  does  not 
apply  to  Kugliah  copyhold  tenancy,  which  has  altogether  a 
peculiar  history.  The  cupyholdeie  were  originally  the 
slaves  of  the  manorial  estate,  and  occupied  their  holdings 
in  fact,  as  tliej  still  do  in  oaiuo,  at  the  will  of  the  lord. 

Strictly  B])eakiQg,  therefore,  where  binds  in  England  are 
held  of  a  mesne  lord,  the  right  of  the  tenant  is  what  would 
bo  called  by  the  Itotnan  lawyers  jii«  in  re  aiiend.  The 
dominion  of  the  tenant  does  not  amount  to  absolute  pro- 
perty, inasmuch  oa  the  lord  has  a  reversion  which  the 
teoant  cannot  defeat. 

The  right  of  a  tenant  in  an  English  lease  for  lives  or  a 
term  of  years  is  also  what  the  Itoman  lawyeis  would  have 
called  jia  in  re  aiiend.  The  historical  antecedent  of  the 
modem  lease  is  not  einphi/teums,  but  siiuple  locatio  condactio. 
Now  olthoiiph,  as  we  have  seen,  in  the  case  of  a  guperjkiet 
let  for  building  purposes  for  a  considerable  term,  the  tenant 
acquired  a  jua  in  re  {ntiend),  it  does  not  appear  that  in  the 
caso  of  cultivated  land  the  tenant  acquired  under  a  contract 
of  locaiio  iviiduclio  any  real  right.  Probably  it  was  not 
usual  to  create  such  a  tenancy  for  anv  cotisiderable  term, 
unless  it  amounted  to  an  mnpki/teti*i*.  If  a  pereoo  wanted  to 
acquire  the  enjoyment  of  cultivated  land  for  a  measured 
term,  or  for  life,  he  would  probably  purohase  the  laafntcl. 
The  tenant,  however,  under  an  English  lease  acquired  a  real 
right ;  the  Courts  of  Common  Law  having,  bo  early  as  the 
time  of  Edward  IV.,  given  to  the  lessee  who  had  Wn 
ousted  from  possession,  specific  restitution  to  his  term  in 
the  land.  This  remedy  the  Boman  lawyera  would  have 
termed  a  qium  m  rem  actio,  and  the  right  of  the  English 
teDBnt  for  jean  wa\i\&\ie.'>i9i  been  teimea  by  them  j'tu  m  r* 
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aHend,  The  difference,  indeed,  between  the  modem  English 
tenancy  and  the  feudal  tenures  consists  merely  in  the  history 
and  peculiar  incidents  of  the  latter,  and  in  the  fact  that  an 
En^Ush  proprietor  has  been  unable,  since  the  statute  of 
Quia  Emptores,  to  create  a  tenure  in  fee  simple  to  be  held 
under  himself. 
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LECTURE  Lm 
On  Complete  and  Inchoate —  Vested  and  Contingent — Rights. 

The  purpose  intimated  by  the  State  at  a  given  epoch 
(see  p.  406  supra),  and  considered  in  regard  to  the  respective 
persons  interested  in  the  specifically  determined  thing  (the 
subject  of  the  concession),  may  be  to  confer 

(a)  Present  enjoyment,  or 

(b)  Future  enjoyment. 

Wlieu  the  intention  of  the  concession  is  to  confer 
present  enjoyment,  the  person  interested  may  have  the  en- 
joyment in  actual  possession;  or  may  have  the  right,  by 
aid  of  the  State,  immediately  to  get  possession,  t>.  a  right 
of  action  in  the  nature  of  vindicatio  ret. 

When  the  intention  is  to  confer  future  enjoyment,  the 
enjoyment  may  be  destined  by  the  express  terms  of  the 
grant  or  concession,  either 

Sc)  To  a  person  or  persons  individually  ascertained, 
[etermineid  by  events  which  have  happened,  or 

(d)  To  a  person  or  persons  not  individuallv  at 
tained. 

Illustration. — Grant  of  real  estate,  according  to  English  law, 
to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  and  his 
heirs.  B.  and  0.  are  each  said  to  have  vested  remainders,  B.  for 
a  life  estate,  and  C.  for  an  estate  in  fee. 

And  in  the  case  last  mentioned,  one  or  other  of  the 
following  alternatives  must  exist,  viz. : 

(e)  There  is  a  certain  person  or  there  are  certidn 
persons  in  existence  who,  or  one  or  more  of  whom, 
(according  to  the  purpose  intimated  by  the  State)  wiU, 
on  tiie  happening  01  a  specified  event,  become  either 
determined  to  the  then  present  enjoyment,  or  destined 
to  the  enjoyment  in  like  manner  with  the  person  or 
persons  in  case  (c)  above  mentioned. 

lUusiration. — ^Grant  to  A,  for  life,  remainder  to  B.  and  his 
heirs,  if  B.  shall  attain  twenty-one.  When  B.  attains  twenty-one, 
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I*ART  III.    if  A.*8  estate  has  then  come  to  an  end,  B.  will  be  entitled  in  pos- 

^- — • '    fiession.    If  not,  then  B.  will  have  become  entitled  to  a  Tested 

remainder. 

Or  lastly: 

(f)  There  is  no  person  in  existence  to  whom  Hie 
purpose  of  the  State  relates  as  last  mentioned. 

Illuatration. — To  A.  for  life,  remainder  to  B.for  life,  remainder 
to  first  and  other  eons  of  B.  in  tail  respectively  (B.  having  as  jet 
no  son). 

In  all  the  above  cases  except  (a)  it  is  obviously  uncer- 
tain whether  any  g^ven  person  will  ever  have  the  destined 
enjoyment.*  lor  even  in  the  case  (c)  the  person  pointed 
out  Dy  the  concession  may  not  live  until  the  period  of 
enjojrment  so  destined  to  him.  In  this  case  indeed^  most 
systems  of  positive  law  annex  to  the  interest  a  power  of 
alienation  and  a  capacity  of  transmission  to  heirs,  or  \mi- 
versal  successors  by  way  of  descent.  But  it  is  clear  that 
as  regards  the  individual  to  whom  the  future  enjoyment  is 
destined,  his  interest  is  no  more  than  a  chance  of  future 
enjoyment.  And  supposing  that  the  enjoyment  destined  to 
him  is  merely  an  interest  for  his  life,  he  can  neither  have 
nor  transmit  any  interest  unless  the  enjoyment  fall  into 
possessicn  in  his  lifetime.  In  the  last  case  (f)  no  existing 
person  can  be  said  to  have  even  the  ^;c«  successionts. 

But  in  all  the  cases,  with  the  exception  immediately  to 
be  mentioned,  the  State,  in  order  to  carry  out  its  purpose, 
lays  some  duties  on  the  proprietor  or  other  party  in  posses- 
sion. An  exception  may  obviously  occur  wlierever  the 
destined  interest  is  a  mere  sjyes  successionis  in  the  narrow 
sense  of  the  word,  whether  that  of  a  presumptive!  heir  or 
universal  successor  by  way  of  descent  to  the  proprietor,  or 

•  This  uncertuinty  indeed  exemplifies  the  very  arbitrary  nature 
of  the  distinction.  So  far  as  relates  to  tbe  expectation  of  enjoyment 
by  any  particular  individual,  the  distinction  appears  to  depend  on 
the  accidental  circumstance  whether  the  contingency  of  his  being 
alive  is  left  to  the  implied  condition  of  all  human  affairs,  or  whether 
by  some  express  term  of  the  concession  or  of  a  private  disposition 
made  pursuant  to  a  conceded  power,  the  contingency  is  explicitly 
made  a  condition  precedent  to  the  enjoj'ment.  What  amounts  to  a  con- 
dition precedent,  as  Mr.  Hawkins  justly  says,  the  caaeg  onfy  can 
determine  (see  p.  425  post). 

t  It  may  here  be  observed  that  no  person  can,  in  regard  to  tbe 
universal  succession  by  way  of  descent  to  a  living  person,  have  any 
higher  interest  than  that  of  a  presumptive  heir.  Nemo  est  hares 
viventis.  The  presumptive  heir  commonly  called  the  heir  apparent^ 
is  only  a  person  in  whose  case  the  presumption  is  stronger  than  in 
the  case  or  the  person  commonly  called  an  heir  presumptive.  The 
heirship  of  the  former  is  only  defeasible  in  the  event  of  his  death  in 
the  lifetime  of  the  prtqsositiis.  That  of  the  latter  may  be  def(^t;ed 
also  by  the  biTt^  of  a  nearer  heir. 
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of  a  substitute  or  pereon  destined  to  take  in  default  of  ap- 
pointmenty  as  mentioned  on  p.  411  supra. 

In  all  the  cases  above  enumerated,  by  letters  (a)  (b)  &c., 
except  the  last  (f),  the  duties  laid  upon  the  proprietor  or 
possessor,  so  far  as  relates  to  the  specifically  determined 
persons  destined  to  the  enjoyment,  are  relative  duties,  and 
to  the  same  extent  corresponding  ru/hts  reside  in  those 
specifically  determined  persons. 

But  in  the  last  case  (f)  there  is  no  existing  person 
whom  those  duties  specially  regard.  The  State  enjoins  the 
possessor  to  do,  or  more  commonly  to  forbear  from,  acts ; 
tnit  not  towards  or  in  respect  of  a  distinct  and  determinate 
party.     Strictly  speakipg,  therefore,  according  to  the  fore- 

Soing  analysis  (p.  194  supra)  those  duties  are  absolute 
uties,  and  belong  to  the  fourth  category  of  absolute  duties 
there  mentioned,  namely,  'where  the  duty  is  merely  to 
be  observed  towards  the  Sovereign  imposing  it.'  The 
State  or  Sovereign  reserves  to  itself  a  quasi-rmiit.  But  in 
this  they  difier  from  most  other  absolute  duties :  that  the 
^tkin-right  reserved  by  the  State  to  itself  is  reserved  not 
directly  for  the  benefit  of  the  community  in  general  or  any 
Luge  part  of  it,  but  directly  for  the  benefit  of  the  narrow 
class  of  beneficiaries  pointed  out  by  the  concession  or  the 
private  grant  made  in  pursuance  of  the  power  conceded  by 
the  State.  The  State  in  reserving  this  yMf7«t-right  is  a 
trustee  for  the  limited  class  of  possible  beneficiaries.  The 
case  is  anomalous,  and  it  seems  more  in  accordance  with 
ordinary  language  to  place  these  duties  in  the  category  of 
relative  duties.  And  this  would  be  consonant  to  the  practice 
usually  adopted  by  the  State  in  those  particular  systems  of 
positive  law  which  recognise  such  duties,  namely  the  systems 
which  admit  of  entails  or  limitations  of  the  estate  in  strict 
settlement  (I  speak  of  what  would  be  called  in  English  law 
legal  limitations,  and  not  limitations  by  way  of  trusts,  for  in 
these  the  tnistees  have  rights,  strictly  so  called,  by  which 
the  interests  of  future  beneficiaries  can  be  protected).  For 
I  think  it  is  not  the  practice  of  the  State  to  enforce  these 
duties,  like  other  absolute  duties,  by  action  or  suit  at  the 
instance  of  itself  or  its  officers.  The  Sovereign  merely  in- 
timates that  when  the  beneficiaries  in  question  come  into 
existence,  it  will  give  a  remedy  by  action  or  suit  at  their 
instance  against  the  contra veners  or  their  estates,*  including 
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•  This  appears  to  be  according  to  English  law  the  predicament 
of  a  legal  oontinf^ent  remainder  in  favour  of  persona  unborn.  The 
leading  case  of  Garth  v.  Cotton  ( 1  Vesey  sen.  524.  r>lG)  is  thus  stated  in 
Feame*8  Contingent  Remainders,  ed.  J.  W.  Smith,  p.  560.  A.  being 
tenant  for  99  yean  determinable  on  his  life  vrithout  impeachment 
of  waste  except  voluntary,  remainder  to  trustees  to  support  contin- 
gent uses,  remainder  to  the  first  and  other  sons  of  A.  successively  in 
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Pabt  III.   those  who  by  g;ettiiiff  into  posseaaion  or  otherwise  have 
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Inasmuch  as  a  person  in  the  predicament  (e)  will  in  case 
of  the  han]^ning  of  an  event  acquire  a  right  of  the  nature 
mentionea  m  one  of  the  cases  (a)  or  (e),  such  last  mentioned 
right  may  be  said  to  be  inchoate  in  a  person  who  is  in  the 
predicament  (e).  And  conversely  the  right  of  the  person 
who  is  in  the  predicament  (a)  or  (c)  may  as  distinguished 
from  the  inchoate  right  of  the  person  injnredicanient  (e)  be 
called  a  complete  or  completed  right.  What  is  here  called 
an  inchoate  right  is  not  a  riffht,  but  the  pouibUity  of  a  right  \ 
and  from  the  foregoing  analysis  it  appears  that  me  person 
in  whom  it  resides  may  or  may  not  have  a  riaht  properly  so 
called.  If  he  has  a  right,  it  is  a  right  of  a  different  Jdnd  to 
the  right  which  is  here  said  to  be  inchoate. 

If  it  is  considered  desirable  to  make  the  distinction 
between  inchoate  and  complete  rights  co-extensive  with  all 
possible  interests,  we  may  call  the  possibility  of  a  right  in 
the  possible  persons  in  the  predicament  (f )  an  inchoate  right. 
But  the  expression  inchoate  right  is  somewhat  less  appropri- 
ate than  in  the  other  cases,  inasmuch  as  there  is  no  perton 
in  whom  it  can  be  said  presently  to  reside. 

The  interests  which  arise  under  the  concession  or  declared 
purpose  of  the  State  (whether  having  for  their  scope  present 
or  future  enjoyment)  may  tlierefore  be  divided  into  two 
classes,  and  these  may,  not  without  siprnificance,  be  desig- 
nated by  the  terms  complete  rights  andinchofrte  rights.  These 
may  be  defined  as  follows : — 

Complete  rights  are  those  of  persons  in  the  actual  enjoy- 
ment pursuant  to  the  concession  of  the  State ;  of  persons 
having  right  to  be  imiuediately  placed  in  possession  or  per- 
mitted to  exercise  the  enjoyment ;  and  of  persons  indivtdu^ 
ally  ascertained  on  whom  by  the  express  terms  of  the  con- 


tail,  remainder  to  B.  in  fee  ;  A.,  having  no  son  then  bom,  agreed 
with  B.  to  fell  timber  and  di\'ido  the  profits  ;  a  son  was  afterwards 
bom,  and  Lord  Hardwicke  decreed  that  the  son  should  recover 
against  the  representatives  of  B.  In  this  case,  doubtless,  the  tras- 
tees  to  support  contingent  uses  might  liave  interfered  by  injunction 
to  prevent  the  wa.stc.  So  long  therefore  as  the  principle  of  English 
law  remained  that  a  contingent  remainder  could  not  be  indefeasibly 
created  withou  ithe  interposition  of  trustees  to  preserve  it,  there 
was  usually  somebody  invested  with  a  present  right  to  protect  the 
future  interest.  But  since  the  necessity  of  interposing  these  trus- 
tees for  certain  technical  purpose  was  abolished,  it  has  become  a 
usual  practice  among  conveyancers  to  omit  them.  Consequently, 
under  a  modem  settlement,  it  often  happens  that  a  legal  estate  is 
indefeasibly  destined  to  unbom  persons,  without  any  person  having 
any  right  to  inteif^TC  at  the  time  when  waste  may  be  committed. 
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oeeaon  the  State  has  unconditioDally  declared  its  porpoee  of 
conferring  the  enjoyment  at  a  future  time. 

All  other  interests  under  the  concession  are  inchoate 
rights ;  and  according  to  the  above  analysis  they  may  reside 
in  persons  who  have  rights,  prop^ly  so  called — rights 
which  (as  distinguished  from  rights  to  the  enjoyment  pre- 
sent or  future)  iliay  be  called  rights  to  the  chance  of  enjoy- 
ment ;  or  they  may  reside  in  persons  who  haye  no  rights. 
but  a  bare  spes  successionis ;  or,  lastly,  they  may  be  destinea 
to  persons  of  a  certain  description,  but  not  in  existence. 

The  only  part  of  the  above  distinction  which  is  necessary 
consists  in  this.  Every  right  must  be  constituted  by  reason 
of  one  or  more  facts  or  events  which  have  happened.  When 
one  or  more,  but  not  all  of  these  events  have  happened,  the 
predicament  may  be  termed  an  inchoate  i-ifjht.  But  the 
particular  division  of  objects  above  made  is  arbitrary.  For 
as  the  rights  of  the  actual  possessor  differ  from  those  of  a 
person  out  of  possession,  but  who  is  entitled  to  be  immedi- 
ately placed  m  possession  (i.e.  permitted  to  exercise  the 
enjoyment),  and  these  apiin  differ  from  the  rights  of  the 
remainderman  or  reversioner  in  the  predicament  (c),  we 
might  have  confined  the  phrase  complete  right  to  that  of 
the  person  having  rifrht  to  the  present  enjoyment,  or  even 
to  that  of  the  owner  in  actual  possession.  Again,  a  right 
to  the  chance  of  future  enjoyment  might  have  been  called  a 
complete  right  (in  rem),  lor  it  is  a  right  in  rem,  having 
also  for  its  subject  a  specifically  determined  thing ;  and  the 
right,  such  as  it  is,  is  perfect  and  needs  no  other  event  to 
consummate  it. 

But  the  division,  as  the  line  of  demarcation  has  been 
above  dravs-n,  is  important ;  because  it  tallies  in  the  main 
with  an  important  distinction  made  by  some  of  the  more 
important  modem  systems  of  law :  the  distinction,  namely, 
between  what  are  called  vested  rights  and  otlier  objects 
distinguished  according  to  the  particular  systems  by  various 
names,  but  which  are  often  confounded  together  under  the 
loose  and  misexpressive  name  contingent  rights. 

In  the  older  Roman  law  there  is  scarcely  anv-thing  to  be 
met  with  about  contingent  rights.  There  is  scarcely  any 
instance  of  a  disposition  suspending  the  exercise  of  any 
right,  or  by  which  a  right  is  carried  over  on  a  contingency, 
or  is  to  commence  on  a  contingency.  Every  dis))08ition  on 
which  depends  a  right  to  take  effect  at  a  future  time,  seems 
to  have  been  forbidden  absolutely.  It  was  the  pnotorian 
law  which  afterwards  introduced  substitutions  or  entails. 

The  notion  conveyed  by  the  word  *  vested '  is  altogether 
historical — a  circumstance  suggested  to  me,  or  of  which  I 
am  reminded,  by  the  chanter  on  *  Vesting '  in  Mr.  Hawkins's 
Admirable    book     on     Wills — and    belongs    to    general 
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Part  III.    jurisprudeoce  nicrelj  for  the  reasoo  that  il  belong  to  mnri 

■ ' '    modem  avstena  of  parti  culnr  juriflprudeace.     It  oiigiiitM 

in  the  aU-pervailing  feudal  leciiree.  In  the  btofnuwa  of 
feudal  lawyers  the  notoiioue  nud  con^iiicuoiis  faot  of  the 
person  enbtlcd  being  placed  in  pos^PSi^iou  was  called  tLe 
mtatitwe.  Thereby  as  br  the  putting  on  of  a  palpshlo 
and  Bubstantial  frarment  were  imagined  to  be  clothed  ami  or 
othcz  of  the  following  obJKts  (far  tlie  metaphor  is  Bome- 
what  looeolv  conceiral  and  a^ilied) ; — <m.  the  rta^A  in- 
tention of  tlie  conceding  Sovereign  or  private  graulor;  tho 
bare  right  of  the  petsiin  entitled ;  or  tnkt  person  hiinseir. 

Orijjinally  therefore  'vesting'  meant  Ine  coropk-iiuff  .if 
the  owner's  right  by  actiial  posseaaioii.  Hj  aaaJog-v  lirn 
ntcaning  has  been  extended  to  rights  otber  than  that  of  th« 
owner  seized  in  actual  poesesaion ;  and  the  iaft  or  evtiiil 
wliich  (either  alone  or  aa  the  last  and  crowoinjr  erEOl  with 
Others)  completes  the  nreditament  to  which  the  law  annexes 
the  riffht,  is  said  to  'vest'  the  rig'ht.  Thus  'veated'  u 
applied  to  a  ri^ht  is  nearly  aynoayiDmis  with  '  completnL' 
The  fact  which  -yest*  the  right  is  ciLUed  the  Maveatilivs 
fjwti'an  exprasaioii  which,  for  oonvenieiice,  has  befto  alrmdy 
used  in  these  Tj-ehireB, 
»  Tlint  some  ri^'lilM  are  termed  '  vested,' and  otlicrs  ate  not 
termed  ■  viylfd,"  iiltlioiigh  the  fads  or  events  to  which  the 
ri^'ht  have  nil  happened,  is  a  circuiustatico 


wliii'h  ■ 


igueil  t' 


riirhls  or  fai'U  to  which  the  term  is  applit'd  the  same  in 
all  particular  svsteius  of  law,  nor  even  in  diH'etvut  brouchea 
of  t^e  snnie  svslem.  For  instance,  as  .^Ir.  Hawkins  p,>ints 
out,  tile  term  '  v.'sti-d '  hns  a  ditferent  Kignilication  in  liiiglish 
law  when  applied  to  a.  h-gal  reniniuder  in  real  estate,  from 
what  it  hns  when  ajiplied  to  a  legncv. 

Tlie  use  of  the  lerm  '  vested  rights '  in  parlicukr  systems 
of  lawisin  fact  arbilmri.aud  the  arbilr^rv  manner  in  which 
the  tenii  is  ajijilied  fails  to  be  transparent  only  hvcnuse  Ibe 
word  *  vest,"  through  its  metaphorical  origin,  has  acquired 

To  pursue  the  account  of  '  vestioji'into  tiiu  particular 

K stems  of  law  wimld  lead  into  details  not  appropriate  to 
e  subject  of  the  course.  Whi'n  the  student  Hp]iroaehes 
the  subject  in  tlie  particular  system  of  law  to  which  he 
may  devote  biiu^elf,  I  siiould  recommend  him  to  keep  these 
two  questions  clearly  and  distinctly  before  him ;  lat.  What 
are  the  juridkal  effrtil  Khkh  the  juirtlcalar  Imc  or  the  branch 
of  it  tckich  he  a  ttiutjiing  nttaches  to  the  t-ircumslanct  of 
'  vetting,' — or.  in  other  words,  What  is  the  nature  of  the 
respective  riglit;>  to  which  the  law  applies  the  expression,  and 
in  what  do  they  dill'er  from  riglits  to  which  the  law  does 
not  apply  the  word  ?  Wherein,  for  instance,  in  English  law 
consistii  the  practical  difference,  or  is  (here  any,  between  a 
le^cy  to  A.  'if  he  Hhallattain  twenty-one 'and  a  legacy  to  A. 
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with  a  gift  over  on  his  death  under  twenty-one  P     Or  does  it       Lbgt. 
make  any  difference  if  for  *  A.'  you  read  *a  person  unborn '        LIII. 
and  for  *  twenty-one '  read  ' twenty-five P '     2ndly.  What    *       '     ~' 
are  the  species  of  the  facts,  or  the  expression  of  intention,  xofiuiiuw! 
which  the  law  construes  as  creating  a  vetted  right  P 

For  the  student  of  English  law,  as  an  introduction  to 
the  thorny  path  which  this  subject  opens  up,  I  shall  select 
one  or  two  of  the  principles  which  have  been  laid  down. 

And  first  I  shall  select  the  criterion  of  what,  in  English 
law,  is  called  a  vetted  remainder  as  distinguished  from  a 
contingent  remainder.  But  I  shall  first  remark  that  the 
principal  juridical  efiect  of  a  vested  as  distinguished  from  a 
contingent  remainder  is  that  it  is  indefeasible  except  by  the 
expiration  of  the  term  assigned  for  its  continuance.  A  con- 
tingent remainder  was  formerly  defeasible  in  a  variety  of 
ways,  but  cannot  now  be  defeated  (as  formerly)  by  the  act 
of  the  tenant  in  possession.  The  test  of  the  species  of 
events  which  constitute  aVested  remainder  is  given  by  Feame 
as  follows : — 

*  It  is  not  the  uncertainty  of  ever  taking  effect  in  posses- 
sion that  makes'a  remainder  contingent ;  for  to  that,  every 
remainder  in  life  or  in  tail  is  and  must  be  liable ;  as  the 
remainderman  mav  die,  or  die  without  issue  before  the  death 
of  the  tenant  for  life.  T/te  present  capacity  of  taking  effect 
in  possession  f  if  the  possession  were  to  become  vacant y  ana  not 
the  certainty  that  the  possession  will  become  vacant  before  the 
estate  limited  in  remainder  determines j  universally  distinguishes 
a  vetted  remainder  from  one  that  is  contingent,^  * 

For  example :  If  land  be  given  to  A.  for  life,  remainder 
to  B.  for  life,  B.  has  a  vested  remainder.  But  if  land  be  given 
to  A.  for  life,  and  in  case  B.  survive  A.,  to  B.  and  his  heirs,  B. 
has  a  contingent  remainder.  For,  in  the  latter  case,  if  A.  in 
his  lifetime  left  the  possession  vacant,  there  is  no  person 
who  by  the  terms  of  the  grant  is  entitled  to  fill  it. 

It  will  be  ob8er\'ed  that  a  vested  remainder,  according  to 
English  law,  is  in  the  predicament  (c)  p.  410  supra,  subject 
to  uie  further  condition  that  the  enjoyment  must  noi,  by  the 
express  terms  of  the  concession,  or  private  disposition  made 
pursuant  to  the  conceded  power,  be  postponed  to  a  period 
which  may  outlast  the  estate  on  the  determination  of  which 
the  remainder  is  expectant. 

Vested  estates  (other  than  remainders),  according  to  the 
English  law  of  real  property,  appear  to  correspond  to  the 
above  predicament  (c)  without  the  further  condition  just 
mentioned,  and  this  I  think  comes  to  the  same  thing  as  the 
following  remark  of  Mr.  Hawkins: — 'The  only  definition 
that  can  be  given  of  the  word  '*  vested  "  in  English  law  as 
applied  to  future  interests,  other  than  remainders,  is,  that  it 
means  '^  not  subject  to  a  condition  precedent ; ''  what  amounts 

*  Fcame  on  Contingent  Kemainders,  10th  cd.  vol.  i.  p.  21G. 
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Part  III. 


*  Personal ' 

MUte  TMt^ 

In  tbe  riTll 
tew  equlrft- 
lent  to  an> 
condltlcmiil 
or  truismi*- 
•llrie. 


'  ClTll  tew 
Bcupeot 
"  rented  "  not 
Appllcftblr  to 
Englteh  tew; 
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to  a  condition  precedent,  the  cases  only  can  determine. 
This  remark  applies  both  to  real  and  personal  estate ;  but  the 
rules  as  to  what  expressions  are  construed  to  create  a  Tested 
interest  differ  widely  according  to  whether  '  real '  or  '  per- 
sonal '  estate  is  in  question. 

I  further  quote  the  following  remarks  of  Mr.  Hawkins 
as  appropriate  not  only  to  explain  the  meaning  of  '  vested' 
as  applied,  in  English  law,  to  personal  estate,  but  also  to 
show  the  source  in  the  civil  law  from  which  many  of  the 
distinctions  as  to  vasting,  both  in  English  law  relating  to 
'  personal '  estate,  and  in  other  systems  of  law,  are  derived. 

'The  rules  and  expressions  relative  to  the  vesting  ol 
personal  estate  have  been  derived  in  a  great  measure  mxm 
the  ciWl  law.  In  that  system  {%e^  Domat.  L.  iv.  Ht.  i!, 
sec.  0)  legacies  not  immediately  payable  are  divided  into 
two  clssses: — (1)  legacies  pavable  at  a  future  time  oertsin 
to  arrive  (as  to  which,  dit»  legali  was  said  ceMute,  though 
not  vermie) :  and  (2)  conditional  legacies,  or  le^iciea  pay- 
able on  an  event  which  might  never  happen.  The  former 
class  were  trangniissible  to  the  representatives  of  the  legatee, 
if  he  died  before  the  time  of  payment :  the  latter  were  not, 

'  In  speaking  of  the  ci\*il  rules,  it  is  natural  to  use  the 
term  "  vested ''  to  denote  the  fonner  class  of  legacies,  and 
"  contingent  '*  to  denote  the  latter.  In  the  civil  law,  there- 
fore, "  vested  "  is  equivulont  to  unconditional  and  to  trans- 
viissible :  "  contingent "  is  equivalent  to  conditional  and  to 
non-transmis8ible, 

*  Jiut  it  is  obvious  that  this  division  is  wholly  inapplic- 
able to  the  English  law  of  legacies,  which  allows  mture 
conditional  interests  to  be  transmitted  to  the  representatives 
of  the  le^titoe,  aud  which  considers  some  kinds  of  conditional 
gifts  as  *'  vested  subject  to  be  divested,"  ue.  subject  to  a 
condition  subsequent  and  not  pivcedont.  By  English  law 
contingent  legacies  may  bo  transmissible  (as  a  legacv  to  A., 
if  B.  returns  from  liome),  and  vested  legacies  may  Tbe  con- 
ditional (as  a  legjicy  to  A.,  with  a  gift  over  on  his  death 
under  twenty-one).  To  retain,  therefore,  the  civil  law 
definitions  of  **  vested  "  and  "  contingent "  as  equivalent 
respectively  to  "  transmissible ''  and  **  non-transmissible,"  as 
is  aone  by  Roper  (llop.  I^eg.  vol.  i.  p.  660,  4th  ed.),  appears 
to  bo  fallacious.'* 

The  distinction  above  made  between  complete  and  t«- 
choate — vested  and  contingent — rights,  will  apply,  with  some 
modification,  to  rights  in  personam  and  to  rignts  in  rem 
generally,  as  well  as  to  rights  in  rem  having  a  determinate 
thing  for  their  subject.  But  for  simplicity  as  well  as  because 
the  terms  *  vested'  and  ^contingent'  are  more  commonly 
applied  in  relation  to  the  enjoyment  of  a  specific  thing  (or 


WawVVm  oTv  V^'^UU,  V  222. 


'  Vested  Rights'  in  questions  of  legislation. 


427 


to  a  univemtai,  in  regard  to  which  rights  are  precisely  Lect. 
eimilar  to  those  over  a  specifically  determined  thing),  the  hUL 
distinction  properly  belongs  to  the  present  part  of  the  course.    ""       ''      ^ 

Here  may  be  adverted  to  a  meaning  fi^uently  annexed  'Vetted 
to  the  expression  *  vested  rights/  which  is  mentioned  in  a  phrue  ifap-^ 
treatise  'On  the  Use  and  Abuse  of  Political  Terms/  by  the  JJi^^ Ij  J.'j;: 
late  Sir  G.  0.  Lewis.  lation. 

When  it  is  said  that  the  Legislature  ought  not  to  de- 
prive parties  of  their  '  vested  rights/  ail  that  is  meant  is  that 
the  rights  styled  *  vested '  are  sacred  or  inviolable^  or  are  such 
as  the  puties  ought  not  to  be  deprived  of  by  the  Legisla- 
ture. The  phrase  is  either  purely  an  identical  proposition 
or  b^  the  question  at  issue. 

If  it  mean  that  there  are  no  cases  in  which  the  parties 
are  not  to  yield  to  considerations  of  expediency,  the  propo- 
sition is  manifestly  false,  and  conflicts  with  the  practice  of 
every  Legislature  on  earth.  For  almost  every  public  under- 
taking on  a  considerable  scale,  there  must  be  some  sacrifice 
of  private  convenience.  Parties  have  to  give  up  a  portion  of 
their  powers  of  user  or  exclusion,  receiving  compensation 
according  to  the  provisions  of  the  act  of  expropriation. 

The  expression  *  vested  right,'  when  used  in  the  above 
connection,  may  mean  that,  m  interfering  with  rights,  the 
Legislature  ought  to  tread  with  the  greatest  possible  caution, 
and  ouffht  not  to  abolish  them  without  a  great  and  manifest 
preponderance  of  general  utility.  But  in  the  proposition  as 
thus  understood,  it  is  clear  that '  vested '  has  a  sense  differ- 
ent firom  that  in  which  it  is  used  in  positive  law.  Wherever 
expectations  have  been  raised  in  accordance  with  the  declared 
purpose  and  concession  of  the  State,  to  disappoint  those 
expectations  by  recall  of  the  concession  without  a  manifest 
preponderance  of  general  utility  is  equally  pernicious, 
whether  the  expectation  amounts,  or  does  not  amount,  to 
that  which  according  to  the  particular  system  of  positive 
law  is  a  '  vested  right.' 

Still  I  apprehend  there  is  a  difference  in  this  point  of 
view  between  expectations  which  are  rufhts  properly  so 
called,  and  those  which  consist  of  a  mere  &pe8  succemonis  in 
the  strict  sense  of  the  term.  For  as  such  an  expectation  is 
defeasible  by  the  act  of  a  private  person,  the  expectant  seems 
to  have  no  reason  to  complain  if  ne  is  deprived  of  it  bv  the 
act  of  the  State.  So  that  an  Act  altering  the  law  of  suc- 
cession, such  as  that  which  in  England  declared  that  in 
case  of  death  after  the  date  of  the  Act  the  succession  in 
real  estate  should  go  to  the  heir  of  the  last  purchaser  instead 
of  the  heir  of  the  last  person  seized — or  that  which  in 
Scotland  (1868)  converted  heritable  debts  (as  regards  the 
creditor^  into  moveable  (or  personal^  estate, — seems  not  to 
have  inmnged  on  any  sound  principles  of  morals. 
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Tlie  Act  of  1S48  (called  the  Rutherford  Act),  wliich 
destroyed  the  perpetuity  of  ScotcU  entails  by  eoabliiig  tbe 
heir  ID  poasewioo,  with  certain  conaeota,  to  bar  the  entail, 
slandfl  on  a  Buiuewhat  dilierent  footino'.  Many  of  the 
persons  n'hose  expectations  it  defeated  had  righU  stiietlT 

raking — rights  to  the  chance  of  futnre  enjoyment— ^and 
ae  rights  were  rccogmsed  by  Un,  intismiich  as  thoae 
persons  were  ni'Cessary  parties  to  Boy  suit  to  nlTect  the  en- 
tailed estate.  Uiit  these  eipectAtions  were  so  exceedingly 
remote,  that  the  public  purpoao  of  doing  away  with  the 
interminable  scries  of  interests  was  doubtless  saScieot 
iuslification  for  this  change  of  purpose  on  the  part  of  the 
Sovereign  Legislature.* 


LECTURE  LIV. 


1  riiocKKD  to  consider  rights  in  rem  in  respect  of  their 
litlei :  meaning'  by  their  titles,  the  facts  or  events  of  v-hich 
tboy  ore  Ii>™al  consi'i[uences  (or  on  wliicb,  by  the  dispositions 
'  of  the  kw,  they  HTif«;  ov  come  into  being),  and  also  the  fects 
or  events  on  nhicli,  by  the  disposition:!  of  the  law,  they 
teriuiniiU!  or  nre  extinguished. 

Id  order  to  couuect  what  goes  before  with  the  subject  of 
titles,  it  is  conveuieut  to  explain  further  what  is  meant  by 
the  expression  ])revii>uslv  employed, '  Concession  of  the  State 
atafriveDepocli.'  It  has  been  supposed  (p.  40Cmj>m)  that  the 
Stale  at  a  ^vea  eiK>ch  intimates  its  entire  purpose  in  relation 
to  tlie  cnjoyiuent,  piescnt  and  future,  of  the  detenuinate 
thing  whicli  is  Uio  subject  of  the  right  in  question. 

Wo  might  iiuagiito  tlie  State  to  designate  individually, 
and  by  specitic  lunrlis,  certain  individuals  to  the  enjovment 
present  and  future.  Or  we  might  imagine  the  Lepialatura 
to  enact  a  statute ;  expressly  reciting  in  its  premuble  the 


coipnmtiiinn  for  purnnses  specially  [lu-ci:icd  to  tiie  general  vfelhra 
anil  not  to  the  bcnpfit  of  indtviduals,  the  use  of  the  torm  is  mirely 
begging  llw  qucslion  at  issue;  oi  else  is  made  wilh  the  wroDg- 
headxl,  if  not  consdoiisly  muloading,  inlcntion  of  Bu^ffesting  thu 
the  rislils  in  riuealiun  am  on  tlin  sime  footing  as  those  which 
dirfclly  and  Kpucislly  ciidcitu  inilividual  pxpectatione ;  and  tbU 
a  chan;^  uii  the  part  uf  the  State  in  rtj^nrd  to  Ihe  parpose*  of  its 
cniiepMion  inevilably  conduces  to  Ihe  tutnlly  dissimilar  end  of  inter- 
ference with  what,  for  shortness,  and  to  employ  a  popular  and  not 
enlinly  Inapproprinte  phrase,  may  tie  tonned  the  intCifnftini  of 
prnperly.—R,  C. 
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provisions  of  a  previous  enactment  (if  any)  relating  to       Lect. 
the  enjoyment,  the  state  of  existing  facts  relevant  to  the        LIV. 

provisions  of  that  previous  and  of  the  present  enactment,    ' • — "*' 

find  the  general  principles  of  law  relative  to  that  state  of 
circumstances,  ha\'ing  regard  to  the  provisions  of  the  pre- 
vious enactment ; — that  such  statute  should  then  pro- 
ceed to  declare  who  are  the  persons  (hy  specific  and  indi- 
vidual description)  presently  naving  right  to  enjoyment ; — 
that  it  should  describe  the  future  facts  or  events  (either 
certain  or  uncertain)  whereby  that  enjoyment  is  to  termi- 
SAte,  and  point  out  (either  by  specific  and  individual 
marks,  or  by  general  description,  having  regard  to  facts  or 
events  yet  uncertain,  or  partly  by  both  modes)  the  persons 
who  are  to  have  the  enjovTuent  on  the  determination  of 
the  enjo}Tnent  of  the  persons  presently  entitled  thereto, 
and  so  on. 

Nor  is  the  supposition  merely  imaginary.  An  act  of 
the  first  kind  really  takes  place  (so  far  as  relates  to  the 
persons  immediately  taking  under  it)  at  the  instant  when 
a  right  is  constituted  by  direct  grant,  charter,  or  letters 
patent  by  the  Sovereign  or  its  officers  in  that  behalf  duly 
authorised.  An  enactment  of  the  second  kind  is  really 
made  (according  to  English  practice)  at  the  instant  of  the 
confirmation  by  statute  of  an  award  oy  Enclosure  Commis- 
sioners :  or,  in  the  case  of  an  Indian  Settlement,  by  the 
final  order  of  the  Revenue  Authority  relating  to  a  specific 
piece  of  land. 

And  what  is  in  these  cases  done  by  explicit  enactment 
is  what  virtually  occurs  at  every  moment  by  reason  of  the 
implied  purpose  of  the  State  as  intimated  by  a  combination 
of  the  following  indices,  viz. — the  previous  enactments  (if 
any),  the  existing  facts  and  circumstances,  and  the  general 
prmciples  of  law.  And  that  purpose  is  capable  of  being 
made  clear — constat,  potentially/ — by  evidence,  that  is  to  say 
by  documents  which  a  Court  of  law  permits  or  orders  to  lie 
produced  and  oral  statements  which  it  permits  to  be  made. 

Now,  so  far  as  anv  sucli  enactment,  simply  and  explicitly, 
designates  persons  individually,  and  by  specific  marks,  to  tlie 
enjoyment  present  or  future,  these  persons  may  be  said  to 
acquire  right  immediately  from  the  laic.  In  alf  other  cases 
persons  to  be  benefited  may  bo  said  to  acnuire  rights  by  a  title. 

Now  although  for  simplicity  and  cleamosi*  the  conccs- 
Mon  of  the  State  has  been  considered  as  relating  specially 
to  the  enjoyment  of  a  specific  thing,  it  is  obnoiis  tliat  a 
great  deal  of  what  has  bc«n  said  in  that  relation  applies  to 
rights  in  rem  having  no  specific  subject  (person  or  thing), 
and  also  to  rights  in  personam.  Ana  although  the  observa- 
tions made  at  this  part  of  the  course  are  specially  directed 
to  titles  as  eDgenaering  and  extinguishing  rights  in  rem. 
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Having  made  thuae  prefaton  rcmarbi,  t  ehftU  woaecd, 
liaving  regard  epeciallif  to  righto  m  rem,  to  the  leadiii^ 
■  diatinctiona  between  titles ;  and  conclude  the  subject  U 
titles  b^  A  coneidenition  mnalim  of  cert&ia  titles  wkieli, 
iKiDg,  in  Home  ahape  or  other,  found  in  eveij  ajstem,  ire 
appropriate  matter  n>T  Qencral  juritiprudeiice. 

Of  the  titlM  thus  to  be  considered  simply  and  Mnafnn, 
the  follon-ing-  are  the  principal ; 

Ist.  The  acquisition  of _;iu  in  rem  by  occitpoitey:  i«.  1^ 
tiie  apprehension  or  occupation  of  a  thing  which  has  no 
owner,  with  the  purpose  of  acquiring  it  as  ODa'i  own.  (We 
might  take  a  thing  having  already  an  owner,  with  t^e  pur- 
pose of  acquiring  it  a«  our  own.  But  in  that  case  the  right 
which  we  acquire  b  a  different  right ;  that  which  ia  called* 
right  of  poMfuion,  a  right  availing  against  all  the  world 
Afcfpt  the  iiwuer  of  the  subject.) 

andly.  The  acquisition  of  j'lutn  rem  by  Inbour:  i.e.  by 
labour  ci[)i;iided  on  a  subject  which  has  no  preiioiis  owner, 
ur  even  <m  n  subject  whiclt  has.  For  there  are  various  cases 
in  whioh  a  juirty  acquires  a  right  in  a  thing  belonging  to 
anotlier,  by  Libour  employed  upon  it;  for  instance,  in  the 
Itoiiian  T<aw  byj^)A'i)1i('n^'D'i,  thatis,  byginngitanew  form. 

Srdly-  Tli(<  acquisition  of  jim  in  m»  by  occeMion :  that 
is  to  say,  throu^U  the  medium  of  a  thing  of  which  the 
party  is  owner  already;  as  in  tile  case  of  land  washed 
away  and  joined  to  oiii's  own  land,  or  the  fruits  arising 
from  one's  own  land. 

4lhly.  The  ecquisition  of  ^W  in  rem  by  occupancy  or 
labour,  combined  with  accession. 

Ctlily.  The  various  modes  of  acquirinftjiu  in  rfni  which 
lull  under  the  generic  name  of  tittf  by  atienalion :  meaning 
bv  alieiintion,  the  intentional  and  voluntary  transfer  of  a 
right  (or  of  a  fraction  of  a  right)  by  tlio  party  in  whom  the 
right  resides,  to  another  parly. 

Cthly.  Tho  acquisition  of  jW  in  rem  by  prraeription : 
the  conBiduraliou  of  wliich  will  involve  a  previous  consider- 
ation of  the  sxalled  right  o/yotienion. 

7thly  and  lastly.  Huch  mod^s  of  lo»iag  riuihts  as  ere 
cot  involved  by  iuiplicBlioD  in  modrt  of  araauing  them. 
For  as  everij  mode  of  acquisition  is  not  derived  from  a  pre- 
existing title,  so  may  a  titleend  without  engendoringonotlicr. 
Occupancy,  for  example,  is  not  a  title  derived  troni  a  pre- 
vious tide.  And  so,  where  absohite  property  t«rminatesby 
tlie  annihilation  of  its  subject,  or  by  reverter  to  the  State, 
not  considered  ns  a  trustee  for  a  private  person  or  persons, 
the  mode  by  which  the  owner  loses  his  right  is  not  at  the 
same  time  a  title  to  a  right  in  another. 


Titles. 

In  considering  the  titles  to  which  I  have  now  adverted, 
I  shall  commonly  assume  that  the  right  which  is  the  subject 
of  the  acquisition  or  loss,  is  absolute  property,  or  dominion 
strictly  so  called,  over  a  singular  or  particular  thing  in  the 
proper  acceptation  of  the  name :  notmg  from  time  to  time, 
as  I  may  see  occasion,  the  effect  of  any  title  in  engen- 
dering or  extinguishing  rights  which  are  not  rights  of  that 
class  or  description. 
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LECTURE  LV. 
TitUs, 

OovsiDERED  with  reference  to  the  modes  wherein  they 
respectively  begin,  or  wherein  the  entitled  persons  are 
respectively  invested  with- them,  Rights  may  be  aivided  into 

two  kinds.  ridl%d""'o- 

1.  Some  are  conferred  by  the  law,  upon  the  persons  in-   eraiiy.  **"* 
vested  with  them,  through  intervening  facts  to  which  it 
annexes  them  as  consequences. 

2.  Others  are  conferred  by  the  law  upon  the  persons 
invested  with  them,  immediately  or  directly :  that  is  to  say, 
not  through  the  medium  of  any  fact  distinguishable  from 
the  law  or  command  which  confers  or  imparts  the  right. 

The  only  rights  which  arise  from  laws  immediately  are   Rights  ex 
of  the  class  of  rights  which  are  strictly  personal  privileges,      ^1'' 

And  here  it  is  to  be  observed,  that  every  pri\'ilege  pro- 
perly so  called  is  a  strictly  personal  privilege :  that  is  to 
say,  an  anomalous  right  (or  an  anomalous  immunity  from 
du1?fr)  conferred  by  a  law  (also  called  a  priWlegeJ  on  a 
specifically  detenmned  person  (individual  or  complex),  as 
being  that  very  person.  For  example :  A  monopoly  granted 
to  Styles,  as  being  the  individual  Styles,  is  a  strictly  per- 
sonal privilege :  it  is  given  to  the  very  individual,  as  being 
the  very  individual,  and  therefore  is  not  assignable  or  trans- 
missible to  his  representatives.  A  monopoly  granted  to  a 
corporate  body,  as  being  that  verv  body,  is  also  a  personal 
privilege.  For  it  is  not  exercisatlo  by  any  but  the  com- 
plex person  to  whom  it  is  granted  speci^cally. 

Certain  so-called  privileges  indeed  are  privilegia  reif  or 
privileges  conferred  on  a  jyradiumy  meaning  thereby  a  privi- 
lege conferred  on  its  successive  owners  or  occupants  as  oeing 
such  owners  or  occupants.  And  of  privileges  conferred 
upon  persons  not  as  being  owners  or  occupants  of  specifically 
determined  pradioy  some  are  transmissible  and  assignable 
to  the  heirs  and  alienees  of  the  grantees,  and  are  not  ex- 
clusively exercisable  by  the  very  grantees  themselves. 

But,  strictly  speaking,  a  pnvilegium  rei  (or  a  privilege 
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CKnted  to  the  occupants  of  a  aiTen^)nRJiiun)ianat  apriii- 
'  Kge.  It  ia  not  granted  to  uie  parties  as  being  Chow  veij 
pMtiea,  bat  RS  tjeing  persons  of  a  given  class,  or  M  bong 
penons  ivho  answer  to  a  piren  genetic  descriptioD ;— « 
Ddag  owners  or  occupants  of  the  pntdium  or  parcel  of  knd, 
whereon,  by  an  ellipsis,  the  privilege  ia  eaid  to  be  confened. 

Tboufirh'  the  claaa  of  peiBOna  entitled  in  succeanou  ii 
comparatively  narrow,  the  right  may  be  likened  to  tkoae 
(iQomalous  rights  which  are  occadanallv  granted  to  ezten- 
Hve  cUeaea  of  persons :  as,  for  example,  to  aoldiera,  to  in- 
bnta,  or  to  married  women. 

A  so-called  personal  privilege  tranamisaible  to  beirs  or 
aaaions,  is,  i a  so  far  as  it  ie  so  transmissible,  in  the  aama 
preoicameut  nith  a  privilfffium  ret.  In  respect  of  the  pei~ 
son  to  whom  it  is  first  granted,  it  ma^  be  deemed  a  pnvi- 
Iog«,  being  granted  to  a  party  specidcallj  detannined  as 
bearing  his  individual  or  speiufic  character.  But,  in  reapeet 
of  the  heirs  of  that  person,  or  in  respect  of  the  porBona  to 
whom  he  raaj  assign  it,  it  is  not  a  privilege  properly  so 
called.  The  law  confers  it  upon  tliem,  not  as  being  eped- 
fically  determined  persons,  but  ss  being  persons  of  generic 
descriptions  or  clasMS ;  thnt  is  to  say,  as  being  the  persons 
who  answer  to  the  description  of  his  heirs,  or  alienees. 
And,  accordingly,  although  the  first  grantee  may  acquire  b; 
the  law  directly,  it  is  impossible  (as  I  ehall  show  imme- 
diately) that  his  heirs  or  alienees  sliould  take  from  the  law 
without  the  intervention  of  a  title. 

The  essence  of  a  priiilega  properly  so  c.Uled,  is  thia: 
that  the  eccentric  or  anomalous  right  is  eunferred  on  a 
specific  person,  not  an  belonging  to  a  class  of  persons,  but  aa 
bearing  the  specific  character  peculiar  to  him  or  it. 

Now  a  privilege  properlv  so  colled  may  be  conferred  by 
the  law  (privilepum)  whicfc  confers  it  directly :  that  is  to 
say,  witliout  the  intervention  of  a  fact  distingiiishable  from 
the  law  itself.  Or  it  mai/  be  conferred  through  a  ti'Ue.  For 
example :  The  law  mav  grant  a  privilege  to  a  persoa  now  an 
infant  in  cute  he  sliall  come  of  age,  ou  which  supposition, 
the  privikige  will  not  vest  unless  the  infant  come  of  age ; 
and  the  &ct  of  his  coming  of  age,  ia  therefore  a  title,  or 
investitive  fact,  neccMary  to  tie  coaaumniatjon  of  the  right. 

But  where  a  riglit  is  not  properly  a  prii  ilege,  (or  is  not 
conferred  on  a  specific  person  as  being  that  specific  person,) 
the  right  orisi's  of  nccessitv  through  »  li/le.:  tlirough  a  fact 
diBtingLiishabto  fVom  the  kw  conferring  the  right,  and  to 
which  the  law  anne.^ea  tlie  right  as  a  consequence  or  etFect. 
For  example :  If  you  acquire  by  occupancy,  or  by  alien- 
ation, or  by  prescnptiou,  you  do  not  acquire  as  being  the 
individual  you,  but  because  you  have  occupied  the  subject, 
or  have  received  it  from  the  alienor,  or  have  enjoyed  it  ad- 
versely for  a  gi^'en  time,  agreeably  to  the  provision  of  the 
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rule  of  law  which  annexes  the  right  to  a  fiict  of  that  de-       Lect. 
ecription.  ^^' 

And  the  same  may  he  said  of  the  privileges  improperiy  '  '  ' 
BO  called,  which  are  either  prxvUegia  rei  (or  privileges  an- 
nexed to  pr€Bdia)f  or  are  so-styled  personal  privilctfes  passing 
to  hdrs  or  alienees.  It  is  as  hieing  the  occupant  of  the  thing, 
and  not  as  heing  the  very  person  who  then  happens  to  oc- 
cupy it,  that  the  occupant  or  the  thing  acquires  the  so-called 
privilege.  And  it  is  as  heing  the  heir  or  the  alienee  of  the 
lirst  grantee,  and  not  as  hein^  the  very  person  who  is  heir 
or  alienee,  tnat  the  heir  or  abenee  of  the  first  grantbe  takes 
the  privilege  mis-styled  personaL 

In  short,  wherever  tne  law  confers  a  right,  not  on  a  spe- 
cific person  as  heing  such,  the  law  of  necessity  confers  the 
right  through  the  intervention  of  a  title.  For,  hy  the  sup- 
position, the  person  entitled  is  not  deUrmmed  hj  the  law 
through  any  mark  specifically  peculiar  to  himself. 

It  is  manifest  that  duties,  as  well  as  rights,  may  arise  Daiieff  u 
from  the  law  immediate,  or  ma^  arise  from  the  law  through  jj^]^  arii?^^ 
the  intervention  of  fiicts  to  which  the  law  annexes  them.        JllXdlSi*^ 

Where  the  dutjr  is  relative,  it  arises  from  the  very  £3BM:t 
which  engenders  the  corresponding  right.  Consequently, 
If  the  right  he  a  privilege  properly  so  called,  the  relative 
duty,  as  well  as  the  right,  may  arise  from  the  law  immedi- 
atelv.  K  the  right  arise  from  a  title,  the  relative  duty  as 
well  as  the  right  must  arise  from  a  title  also. 

In  the  esse  of  ahsolute  duties,  the  duty  may  either  he 
imposed  on  a  specified  person  as  such,  or  may  he  imposed 
on  a  person  through  an  intervening  fact.  In  the  first  of 
those  cases,  the  duW  may  he  imposed  hy  the  law  immedi- 
ately or  directly.  In  the  latter  of  those  cases,  the  fact 
through  which  the  law  imposes  the  duty  may  also  he  styled 
a  titU,  I  applv  the  term  title  to  every  fact  whatever, 
through  which  the  law  confers  or  extinguishes  a  right,  or 
imposes  or  exonerates  from  a  duty. 

What  has  heen  said  of  rights  and  duties  in  respect  of 
their  commencement,  will  apply  to  rights  and  duties  in  re- 
spect of  their  termination.  For  a  ri^t  or  a  duty  may  ter- 
minate hy  a  specific  provision  of  the  law  exclusivelv  appli- 
cahle  to  the  specific  instance :  on  which  supposition,  it 
may  he  said  to  terminate  hy  the  mere  operation  of  law. 
Or  the  right,  or  the  duty,  may  terminate  through,  or  in  con- 
sequence of,  a  fitct  to  which  the  law  has  imparted  that 
extinctive  effect  On  which  supposition,  the  right  or  duty 
may  he  said  to  terminate  through,  or  in  consequence  of,  a 
title. 

I  will  now  hriefly  advert  to  the  functions  of  Titles :  and  Panrtions  of 
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.    to  the  reasons  whv  &cla  of 

'   MtitW,  iQpt«fereQC«  to  lacb  pfotlieir  kinds. 

It  id  icipo^ible  that  ererr  ngbt  ksd  du^  dd^  tl 
coafenvil  aud  impoeod  by  the  bw  imiuedialelj,  IWtM 
that  euppoution,  there  must  be  as  niUT  ajstetss  of  Inr  M 
tlieR  are  iitdicidiiak  iii  the  com  muni  tj. 

It  is  onl}'  in  comparativelT  few,  and  coiiii|«nUinh  bb> 
important  cases  Umt  righla  ct  duties  can  be  created  ot  «x- 
tii^uiahed  Vr  the  mere  opentton  of  the  law.  GenmltT 
epeakin^,  riglits  must  be  conferred  and  PxtiaguisliBd,  Mtl 
dutiee  imposyd  or  withdrawn,  Ihrougt  tillM, 

Titles  ani  i)MM««iarT,  because  the  law,  in  coubiri^  tot. 
impodia^  rights  and  duties,  anil  in  divfstiDg  them,  pigc 
nnlj  proceeds  on  g«iwral  prinnples  or  mKxitna.  It  eoatn 
and  imposes  on,  or  div««ts  from,  peraons,  not  se  beioK  W** 
inficallv  determined,  but  as  bsloi^ng'  to  certain  chtm. 
ALd  the  title  drtwminos  the  neison  to  the  claas. 

But  though  the  bets  which  serve  as  titlra  madi  the 
betrinniius  and  ending  of  lig-bld  and  duties,  it  is  not  (een»- 
nil;  ^eakine)  fur  that  reftson  only  that  the  law  impam  bi 
those  factd  llieir  creatite  snd  eitim^tire  effects. 

Independently  of  a  piven  title  serving'  as  such  a  mark, 
there  is  poaerally  another  reason  why  it  is  selectLKl  &«  a 
title :  a  reason  founded  on  utility,  partial  or  general,  well  or 
ill  understood.  It  is  deemed  expedient  that  the  piven  fact 
sbouhl  perform  the  functions  of  n  title,  in  preference  to 
other  facts,  which,  as  mere  marks,  might  perhaps  perform  the 
functions  equally  well. 

For  example :  Considering  a  title  as  a  mere  mnrk  deter- 
miiiina  the  commencement  of  a  riRht,  it  would  be  utterlv 
indifferent  whether  a  man's  lands  and  poods  passed  on  hi'? 
decease  to  his  childivn  or  to  his  remoter  relations.  But  for 
certain  reasons,  founded  on  obiioHS  utility,  his  lands  p.nil 
•roods  fpnerally  p«S3  to  his  children  in  preference  to  bi? 

Rentham.in  the  TrnilH  rlr  U</i>Iation,  objects  to  the 
word  ■  title,'  that  ihoupli  it  denotes  the  facts  to  which  Ibr' 
law  nimexes  rij-hts,  it  does  not  commonly  denote  the  fact.* 
throu^rh  -n-hich  the  Inw  puis  an  end  to  rights. 

Another  objection  to  the  word  '  title '  is,  that  it  is  not 

perhaps  a  term  is  scarcely  neceasnrv.  as  the  relative  duty 
arises  necessarily  from  the  fact  which  enjfenders  the  corre- 
epondins  right.  But  whore  the  duty  is  absolute  there  is 
need  of  some  pencric  expression  for  lacis  which  engender  or 
eitiugviish  duties.  The  word  '  title '  does  not  servo  the  pur- 
pose ;  we  hantly  speak  ofa  tillr  to  a  buriheo  or  duty. 

The  same  objections  apply  to  the  term  modui  ticgvirt»dt 
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or  ifuxia  of  acoumttan  which  is  employed  by  the  modern       Lect. 
CiiriliAOS,  and  by  all  the  legal  SYstems  whicn  are  mainly        LY. 
derivatives  of  the  Roman  law.    We  cannot  talk  of  acquiring 
a  duty, 

Bentham,  to  obviate  the  inconvenience  of  this  defective 
nomenclature,  suggests  the  following  terms.  He  proposes 
to  call  every  fact  whatever,  by  whicn  a  right  or  a  duty  is 
en^ndered  or  extinguished,  a  dispositive  fact.  These  dutpo^ 
mttve  facts  he  divides  into  inveAitive  and  divestitive^  mean- 
ing by  investitive,  fitcts  which  give  commencement  to  rights 
and  auties ;  by  divestitive,  fkcts  which  put  an  end  to  rights 
or  duties.  Investitive  facts,  again,  he  divides  into  coUative 
and  impositive,  collative  being  such  as  confer  rights,  imposi- 
tive  such  as  impose  duties.  Divestitive  facts  he  distin- 
guishes into  destructive  or  privative^  and  exonerative^  meaning 
by  the  former,  £eicts  which  put  an  end  to  rights ;  by  the 
latter,  those  which  extinguisn  or  relieve  from  duties. 

These  arranged  in  a  tabular  form  are  as  follows : — 

Dispositive 

! 


Investitive  Divestitive 

I  I 

II  II 

Collative.    Impositive.  Destitutivc.    Exonerative. 

Privative. 

It  may  be  doubted  whether  this  midtitude  of  expres-  PropoMdvre 
sions  is  of  much  use,  and  there  are  some  objections  even  to  exund^'^ 
these  terms.     It  appears  convenient  to  use  the  common   n««ni°r- 
term  title  in  the  large  sense  annexed  to  it  in  these  Lectures, 
as  meaning  any  fact,  bv  the  intervention  of  which  the  law 
invests  or  divests  a  right,  or  imposes  or  withdraws  a  duty. 

Blackstone  himseljf  often  seems  to  use  title  to  designate 
a  fact  which  ends  a  right  as  well  as  one  which  begins  it,  so 
that  the  large  import  here  given  to  the  term  woidd  not  to  a 
great  extent  shocK  established  usage. 

It  is  remarkable  that  the  Roman  lawyers  have  scarcely 
any  settled  generic  name  for  investitive  or  divestitive  facts. 
They  generally  employ  some  kind  of  circumlocution.  Even 
the  phrase  modus  acguirendi  was  not  theirs,  but  devised  by 
the  modem  Civilian!  ^ 

The  word  titulus  in  Roman  law,  is  not  at  all  equivalent 
to  title  in  the  £ng}ish.  It  is  not  a  mode  of  acquisition, 
but  a  part  only  of  a  complex  mode  of  accjuisition ;  and  even 
in  that  narrower  sense  it  is  only  apphed  in  a  few  cases, 
namely  certain  cases  in  which  rights  are  acquired  by  tra- 
dition and  by  prescription. 

A  title  may  oilen  be  separated  into  two  distinct  facts  or 

sets  of  facts — an  antecedent  and  a  consequent ;  and  then 

us 


436  Law:  Purfosts  atid  Subjects. 

FAmt  III.    tituhu  U  the  aamis  ^van  to  tlH  uitaeadeat  part,  imJh 
-- — r—'  aeqvnymU  to  the  iMidae  at  coniaqtMiit  put.    lb  wmd 
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7U^((>rtliefocla  thioiwli  which  tlie  law  conftn  and  di> 
_,   verts  rifditi,  or,  through  which  the  kw  imp 
dcawi  dutiee)  are  diTiaiUe  into  fimpla  and  e* 

A  title  mar  coneiat  of  a  &ct  wludi  ia  deemed  mm  aal 

iiidiruibU,  and  ia  aaid  to  be  simple.     Or  a  title  mn  ooanit 

'-    of  a  fact  which  14  not  deemed  one  and  indivieible,  bat  it  ee- 

teomed  a  number  of  eingla  and  iodiviaible  facta  compacted 

into  a  collective  whole,  and  nmj  then  be  called  complex.* 

£verj  title  is  rcati;  complex.  In  the  case,  for  example, 
of  acquisition  bj  oecupaocy,  (which  perhaps  is  the  leeet 
complex  of  all  titles),  the  title  consists,  at  the  least,  of 
three  distinguishable  facts :  namely,  the  negative  Hurt  that 
the  subject  occupied  has  do  ^vious  owner ;  the  positive 
fact  of  the  apprchonsion  or  taking  poBsession  of  the  subject ; 
and  the  intention,  on  the  part  of  the  occupant,  of  appro- 
priating  the  subject  to  himself — animus  rem  libi  habertdi. 

Nay,  each  of  the  simpler  facts  into  which  a  title  deemed 
simple  is  immediatelj  resolvable,  may  itself  be  resolved  into 
fscts  which  are  still  moresimple  or  elementa^.  The  nega- 
tive fact,  for  example,  that  the  thing  acquired  b;  occupancy 
is  ra  nuUiut,  is  the  absence  or  negation  of  that  multitude 
of  facts  which  sre  imported  by  the  positive  fact  of  a  thing 
being  owned  alreadv.  And  the  fact  of  taking  possessiou, 
or  the  animui  rtm  libi  hahendi,  is  also  resolvable  into  a 
number  of  bets  which  it  would  take  a  long  treatise  to  dia- 
tinguish  and  describe. 

The  terms  simple  and  complex,  as  applied  to  titles,  arc, 
therefore,  merely  relati^-e.  A  so-called  timple  title  is  a  title 
consisting  of  parts,  which,  for  the  purpose  contemplated  by 
the  speaker,  it  is  not  necessary  to  distinguish  :  whilst  a  so- 
called  convex  title  is  a  title  consisting  of  parts,  which,  for 
the  same  purpose,  it  is  necessary^  to  consider  separately. 
According  to  Bentham,  in  his  ■  Vut  giHiraU  dun  Cwpi 
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de  Drak,*  the  distinffuishable  &ct8  which  constitute  a  com-        LK<rr. 
plex  title,  are  diviBible,  in  some  cases,  into  *  principal  *  and        LVI. 
*acct9$ory.^    Looking  at  the  rationale  of  the  distinction   "'"     •       ' 
which  he  seems  to  have  in  yiew,  (and  which  is  a  distino-  i^^dUumd 
don  of  great  practical  moment),  the  tenns  essential  or  m- 
trinsiCf  and  accidental  or  adventitious,  would  be  more  sig- 
nificant than  principal  and  accessory. 

The  rationale  of  the  distinction  appears  to  be  tiiis : 

As  it  was  remarked  in  the  preceoing  Lecture,  there  are 
generalljr  certain  reasons,  derived  from  the  nature  of  the 
fact  which  serves  as  a  title,  why  such  or  such  a  right  or 
duty  should  be  annexed  to  that  fact  rather  than  another,  or 
why  that  fact  rather  than  another  should  divest  such  or 
sucn  a  ri^ht  or  duty. 

Now  it  may  ha{>pen,  that,  looking  at  the  reasons  or  pur- 
poses for  which  a  given  right  is  annexed  to  a  given  tiUe,  all 
the  facts  of  which  the  titie  is  constituted  are  of  its  very  es- 
sence. Or  it  may  happen  that  some  of  those  facts  are  not 
of  the  essence  of  the  title :  that  is  to  say,  it  would  be  con- 
sistent with  those  reasons  or  purposes  for  the  ri^ht  to  arise 
through  the  supposed  title,  although  the  facts  m  question 
were  not  constituent  parts  of  it. 

For  example :  Looking  at  the  reasons  for  which  a  con- 
vention is  made  legally  obligatory,  or  for  which  le^  rights 
and  duties  are  conferred  and  imposed  on  the  parties  to  the 
agreement,  a  promise  by  the  one  party,  and  an  acceptance 
of  the  promise  by  the  other  party,  are  of  the  essence  of  the 
titie. 

But  in  certain  cases,  a  convention  is  not  legally  binding, 
unless  the  promise  be  reduced  to  writing,  and  the  writing 
be  signed  by  the  promissor:  or  imless  the  promise  be 
couched  in  a  writing  of  a  given  form :  or  (generally)  unless 
the  contracting  parties  observe  some  solemnity  wnich  Las 
no  necessary  connexion  with  the  promise  and  acceptance. 

Now,  though  the  given  solemnity,  let  it  be  what  it  may, 
is,  in  all  such  cases,  a  constituent  part  of  the  titie,  it  is  not 
of  the  essence  of  the  title.  The  right  and  duty  might  arise, 
(consistentiy  with  the  reasons  for  which  conventions  ge- 
nerally, or  conventions  of  the  particular  class,  are  made 
obligatory),  although  the  solemmty  were  no  portion  of  the 
title.  Ine  solemnity  may  be  convenient  evidence  of  that 
which  is  essential  to  the  title,  but,  though  it  is  a  part  of 
the  titie,  it  is  not  necessarily  such.  Where  this  is  the  case, 
the  several  facts  into  which  the  title  is  resolvable  may  be 
divided  into  essential  and  accidental,  intrinsic  and  adventi" 
tious,  or  (in  the  language  of  Bentham)  principal  and  acces^ 
sary.  The  facts  which  are  essential  or  principal  are  parts 
of  the  titie,  because  they  are  absolutely  necessary  to  the 
accomplishment  of  the  purposes  for  which  the  right  is 
annexed  to  the  title  by  tne  lawgiver. 
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PiKT  111.         Bnt  lite  beta  wkich  im  aoddeau]  or  nniiiBwi.  ■• 

V ■  eaartHueat  ftzta  rf  the  tide,  not  heraiM  itiyj  im  ti  1 1  !■■! 

to  Uie  acoaanplitluiient  of  IkodB  purpa«e>,  but  fiw  *^ 
ICMoD  eolktci*!  or  sabaidiBinr  to  those  putpoaes. 

Fv  the  E*b  of  diD^lkitr.let  ns  confine  oandNi  U 
titlM  tcanAtnd  m  tnntting  wiih  rights. 

Whcce  Borne  of  the  elenents  of  a  title  on  Hridotlil « 
■ccetBOiy,  Iber  (generellT  ep«]diip>  are  aarrelr  ealaarMl 
ta  the  CBenlial  or  prinopd  ^arta  of  it.  For  exMinJi: 
lli«T  eerre  as  rnidnirr.  pieMppointed  bj  the  law,  tbt  ihil 
which  is  euLetaotiall;  the  title  has  Iwppened.  This  if  iIm 
caw,  wh«i<ever  tradition  ordeUverrof  tli«  tiihject,arawril- 
ing  with  or  withont  ^al,  or  ait  vatry  or  miaate  of  the  brl 
in  a  Kgidter,  or  auT  other  eolemnity  of  the  Ilfae  natnni,  b  • 
coDftituent  part  of  a  raUd  alJeit&tMD  of  a  thing-  of  a  giTHi 

The  iDTaliditT  or  auUitr  of  the  title,  in  cMae.  the  vt{- 
dentiai;  bet  b^  uot  a  eons^tueiit  piit  of  it,  ia  the  joiMtHnt 
of  the  rule  of  law  by  which  the  etidence  is  rejnimL  Bnl 
il  is  drat  that  th?  rule  of  Uw  mioAl  W  tajiclioued  othenrita. 
For  eiaia^e :  The  ahsence  of  the  ^vea  Eolenmilj,  umttti 
of  nuIIifmiglhQ  titl£(oihei4ginadti  a  presumptioa,  j«ru  «( 
ih  jure,  that  the  title  had  not  accni(.J),  mi-bt  be  mjid>-  " 
pn-siunptioD  ^inwiu /ifcte:  th.it  is  to  sav,  a  presumplion 
\vkiob  the  pnrtv  insiating'  on  the  title  iiii^bt  be  at  hbcrtv  lo 
rebut,  by  explaioiitg  the  reason  wbv  the  prescribed  soleiu- 
u;ty  hiid  not  been  obaerved,  and  W  producing  evidence. 
o'/irr  tban  llie  pre-appoioled  solemnity,  that  the  title  Anrf 
aeonicd. 

(Jr  the  ateence  of  the  given  solemnity  mljrbt  be  visited 
<iu  the  party  bound  to  observe  it,  not  by  niiUifviug  Lis  title, 
biit  by  uunishiuc  him  with  a  pecuniary  fine. 

And,  on  either  of  these  suppositious,  the  prescribed  so- 
lemnity, though  still  prescribed  or  exacted,  would  not  bi 
f/«/M/)eH»«4fe  evidence  of  the  tiibtlaiice  of  the  title,  or  (what 
is  the  same  thing')  would  not  be  a,  eonititiienf  part  til  the 
title.  For  it  is  manifest,  thai,  wherever  an  evidentiarv  fact 
is  indispoDsable  eyideuco  of  a  given  title,  tAaf  ei-idcntiary 
fiict  is  a  component  part  of  the  title,  altiiou^h  it  is  not  an 
fagi-iitial  part,  but  is  merely   an   accitlentnl  or  adienlilioui 

Now  the  elements  of  a  title  which  are  non-essential  or 
accidental, although  (jrencrally  speaking)  merely  sub=eriient 
to  the  essential  parts  of  it,  are  sometimes  merely  collateral, 
ami  in  no  respect  siibscrvicut  to  its  essential  or  principal 
iiarls.  They  are  eulirely  foreign  to  the  reasons  or  purposes 
lor  which  the  right  iu  question  is  annexed  by  the  law  to 
the  title. 

This,  for  example,  is  the  case,  wherever  a  deed  or  other 
writing  is  indispensable  evidence  of  the  title,  and  where 
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moreover  the  writing  is  not  {admissible  evidence,  in  case  a 
stamp  vTas  not  aifixed  to  it  when  the  alleged  title  arose. 
Such  is  the  case  with  a  policy  of  insurance.  In  this  instance, 
the  stamp  is  made  a  part  of  the  titie,  not  because  it  has  any 
connection  with  the  essentials  or  substance  of  the  titie,  but 
to  secure  the  due  payment  of  a  given  tax. 

And  here,  again,  the  distinmon  between  the  essentials 
and  the  accidentals  of  the  title  is  glarii^  and  manifest. 

The  nullity  or  invalidity  of  the  tit£,  in  case  the  stamp 
be  not  affixed  when  the  alleged  title  arises,  is  the  sanction 
of  the  law  which  imposes  the  tax.  But  it  is  clear  that  the 
law  imposing  the  t^  might  bo  sanctioned  otherwise :  as, 
by  a  fine.  In  some  cases  the  law  imposing  a  tax  on  a  deed 
or  evidentiary  instrument  is  sanctionea  in  the  manner  which 
is  now  suggested.  Although  the  duty  ought  to  have  been 
paid,  and  tiie  stamp  affixed  to  the  evidentiary  instrument, 
when,  or  immediately  after^  the  allied  title  arose,  still  the 
instrument  is  admissible  evidence  of  the  titie,  if  a  tax  and 
penalty  be  paid,  and  a  stamp  be  affixed  to  the  instrument, 
subsequently  to  the  time  prescnbed  for  those  purposes. 
And.  in  this  case,  the  parent  of  the  tax,  though  stiU* 
requisite,  is  no  part  of  the  title. 

In  the  prece^Ung  Lecture,  it  was  observed  that  wherever 
a  right  or  auty  commences  or  is  ended  through  a  law  tcithout 
the  intervention  of  a  fact  distinct  from  the  law  itself j  the 
right  or  duty  may  be  said  to  arise  or  be  extinguished  by  the 
law,  immeiuately  or  directly;  or  ipso  jure.  But  in  the 
language  of  our  o^m  law,  and  of  other  particular  systems 
of  positive  law,  these  and  the  like  expressions  are  not  used 
with  this  meaning,  but  in  senses  totally  ditlerent,  and  which 
may  be  called  improper  applications  of  the  expressions. 

These  improper  apphcations  may  be  reduced,  I  think, 
to  two. 

First,  in  some  cases  of  title,  the  title,  or  one  or  more  of 
the  severed  facts  constituting  the  titie,  is  some  act  done  by 
the  person  entitled.  But  in  other  cases  of  title,  neither  the 
titie,  nor  any  of  the  several  facts  constituting  the  titie,  is  an 
act  done  by  that  person.  Now  where  the  title  is  in  this 
latter  predicament,  the  right  or  duty  has  been  said  to  arise, 
or  to  be  diverted  or  withdrawn,  *  lege  immediate  •,  *  *  ipso 
jure  I*  '  by  act  or  operation  of  law ;'  and  so  on :  The^e  and 
the  like  expressions  really  denoting  {not  that  the  right  or 
duty  is  invested  or  divested  without  the  intervention  of  any 
titio,  but)  that  the  titie,  by  which  the  right  or  duty  is  in- 
vested or  divested,  does  not  consist  of  or  comprise  any  act 
of  the  invested  or  divested  person. 

For  example :  According  to  the  Roman  law,  heirs  of  cer- 
tain classes,  whether  they  be  heirs  ex  testamentoy  or  heirs  ab 
iiUestatOy  are  not  neirs  completely,  unless  they  acce^tt  tiio 
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Improper  an- 
pllcatinnt  uf 
the  eiprc«- 
Blont  rx  Wff* 
im$mediati. 


111.  Their  u*e 
to  indlrata 
wheUirr  or 
not  an  net  of 
the  partjr  en- 
titled Im  ptirt 
of  the  tlUe. 


■id  U  Mb  lb.  ksitife  ^M /«r«,  or,  M  we  •booU  ^,  J^ 


MMB*  tHK  ^  MOl  MMII«W  ta  tte  MtWt  tbMCT  of  lo) 

At  OitalB  vksR  it  I  iMiriif  of  land  in  paaaeMaa  Ai 
Mt  nat  oatil  catij.  TW  piaaplB  hu  kn  of  liMe  nw 
lial  iMptincw  Knee  ttv  dn^  >»  the  hw  of  istn^ 
MMOMOB  (3  *  4  W.  IV.  e;  106;  23  t  33  \Tet.  f.  3S,  woi. 
19  A  30)  wtoA  — ' —  MU  of  the  lieir  iititii  i  i  imh  b 
<Cila' to  the  bwaMnaiaa  of  Ibe  i^hl  to  liis  own  Iku*  o* 
cUffTdf o.  Bj  tl>#  law  of  SeoUnd  >  new  aeiiin  for  iafeft- 
r.  -  ■  ■  "  -  ■.  '  r  -  upwsaarr  in  onler  eomplplelr  to  T»*t 
...  t.)  ihe  effpol  i-if  rendi?nE?  liL*  ranie 
!iiiti.,-i.i-L:,-i'-:v-i  ludiLiv;  Lord  Advocate  r.  Stevenson,  Uouie 
of  I..-ni^,  K^hruarr  1-J5>. 

In  EoirlL-b  Uw  bv  the  operation  o!  th-?  17th  section  of 
the  Statute  of  FrauA*  apc*ptanw  of  the  poodj  sold  is  in 
^}m«  (a^es  part  of  ibe  titU  to  the  various  rights  and  duties 
coai^uent  upon  sile.  The  aeceptaDCB  b  a  deleroii nation 
of  the  will  on  i!ie  wirt  of  the  purchaser,  Triih  the  intention 
iif  keeping  the  poods  as  hia  own. 

Sx-oud!v.  Aaoiher  improper  application  of  the  c.vpres- 
.   iion:  in  question  seems  to  be  this; 

Certain  rla^se^  of  titles,  or  of  mode?  of  acquisition,  hsvo 
cnifife  ninies :  as.  for  example,  '  occnpaacv,"  '  alienation," 

Bui  other  clas-^es  havinp  tio  concise  names,  and  not  bein^ 
expressible  without  lon(;circunili>cutioils,they  are  commonlv 
lumped  up  together,  and  opposed  to  the  clajiises  which  haie 
such  nanii'3,  bv  the  expression  '  ^r  Ifff','  This  is  one  of  tho 
nieaninps  sometimes  anneied  lo  the  term  hy  the  Koman 
lawvers  and  bv  BiMlem  C'iviliaoa. 

These  improper  applications  mostly  arise  from  not  con- 
siderin;;  that  ferri/  ri^rhl  and  duty  must  arise  and  be  deter- 
mined liv  Uw.     Thevare  all  consequences  of  law ;  but  soma 
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mab  or  are  divested  through  a  title,  others  without  the       Lbot. 
Intervention  of  any  title,  and  these  last  can  alone  be  said        LYL 
with  correctness  to  arise  from  the  law  immediately.  *^-    '    - 


LECTURE  LVII. 
TtOM  variauslff  cku$i/ied. 

Ok  the  subject  of  titles  it  remains,  according  to  the 

1)ttrpoee  sketched  out  on  p.  430  gupra,  to  mark  out  certain 
eacung  divisions  of  the  titles  which  properly  belong  to  the 
department  of  the  Law  of  Thin^  now  imder  consideration : 
namely,  the  titles  by  whi<^  nghts  in  rem,  considered  as 
existing  per  m,  are  acquired  or  lost,  or  invested  and  divested. 
Even  in  considering  these  titles,  it  will  be  necessary  to  advert 
occasionaUy  to  titles  of  other  classes. 

These  various  divisions  are  disparate  and  cross.  They 
are  various  attempts  to  find  a  basis  for  a  classification  or 
arran^ment  of  the  various  genera  and  species  of  titles.  It 
may  mdeed  be  doubted  whether  any  scientific  principle  of 
division  is  practicable  or  useful : — whether  it  bo  not  better 
to  select  the  principal  titles,  and  then  to  add  a  miscellany — 
ex  lege,  in  the  sense  of  the  modem  Civilians  adverted  to  on 
p.  440  eunra.  This  is  done  by  Blackstone,  the  compilers 
of  the  l^rench  Code,  Ulpian,  Bentham.  None  of  them 
attempt  to  reduce  in  the  first  instance  the  whole  mass  of 
titles  into  a  small  number  of  very  extensive  genera,  and  thcu 
refer  the  various  subordinate  genera  and  species  to  them. 
They  begin  by  placing  on  a  line  a  considerable  number  of 
genera  which  are  comparatively  narrow ;  and  some  of  them 
eke  out  these  bv  a  miscellaneous  head. 

The  great  difBculty  is  the  mixed  character  of  most  of 
the  titles  which  occur  in  every  system. 

TUlei  ex  Jure  Gentium  and  ex  Jure  OVi/i. 

The  arrangement  of  titles  in  Gaius  and  the  Institutes, 
nuunly  founded  on  this  division.  But  it  is  liable  to  the 
objection  that  modes  of  acquisition  jure  cicili  commonly 
consist  of  fiicts  which  are  not  of  the  essence  of  the  rifht, 
but  are  merely  accidental :  peculiar  formalities  prescribed  by 
the  law  as  necessary  to  the  scquisition. 

The  Institutes  absurdly  interpose  ser\-itudes,  which  are 
ex  jure  civHi,  between  these  two  sorts  of  titles.  And  the 
anomaly  is  t^t  acquisitions  per  unicersitateni  are  not  in- 
cluded under  either  department 
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On^nei  and  Dtrimitiin  TSUml 
InTutitive  ercnb  aie  original  or  deriTaltT« ;  la  W 

bom  ibe  Sute  directly,  m  maassof  occiip*ner:ar  fi . 

lliryugh  ■  person  in  whom  a  n^l  or  ite  aol^ect  tar^^ 


olMMnfioed  bfwtme  lui^;^ 


The  diBtinction  sppean 
tx  jure  gentitim. 

By  othw3  it  ia  confined  to  BciiiuniioBs  of 

{roperty,  proenuDeatljr  to  eaCed,  and  other  ^wnt  m  rm 
tiLt  it  ia  juBtMflpplicriJetQj'w  wif(T*Piiaiw 
of  a  contract:  BuccewioD  by  beir  to  rights 
deceated. 

The  distiQction  appnn  to  be  us^l^^  except  far  iklt 
purpoBo:  that  in  many  is»«  of  df riTUive titka,  Uu>  panri* 


3V(Za  frj(  dttceni  and  title  hi/  parckate. 
This  b  a  conrenient  divisioii  in  tlie  I<bw  of  F-g[jH<|i , 
Property,  fur  reftaons  given  by  Christian  and 

(niaeltfitono,  vol.  ii.  pn.  200,  241-^.)  But  a  dii-ision  onlj 
of  one  elnaa  of  riirlits:  riphta  m  rebut  murUii  falling 
under  tho  kw  of  real  (i.e.  vihrrilaUri  property. 

It  woiilil  not  bo  a  coni-enient  basis  \'»t  n  genoml  division : 
And,  BrcnriiiTij-ly,  modi's  of  acquiring  personal  propertv  ore 
not  divided  in  that  rinnner. 

Jl  is  not  coiuplolo,  even  with  reference  to  real  properrv. 
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Outline  of  BEiLiiNiNa  pabt  op  the  intended  Gottrse, 
wmcH,  POB  seasons  mentioned  in  the  Intkoduo- 


tion,  was  never  accomflished. 


[naving  suggested  certain  of  the  leading  divisions  of  the 
titles  by  which  jxura  in  rem  per  se  are  invested  and  divested, 
the  next  point  in  order  according  to  the  purpose  sketched  out 
by  the  author  on  p.  430  supra  would  be  to  consider  seriatim 
certain  classes  of  titles  (being  especially  titles  to  rights  in 
rein)  which  are  found  in  most  systems  of  positive  law. 
But  here  the  Lectures  abruptly  break  off.  The  last  was 
delivered  on  June  20, 1832,  after  which  Mr.  Austin  was 
compelled  by  ill-health  to  go  abroad.  The  record  indeed 
of  this  last  Lecture  consists  only  of  notes  prepared  by  the 
author  for  oral  discourse,  and  part  of  these  form  the  sub- 
stance of  what  is  above  printed  as  Lecture  LVII.  The  rest 
are  too  fragmentaiy  to  be  usefully  placed  before  the  student 
in  the  present  elementaiy  work.  What  here  follows,  is  re-^ 
printed  from  the  *  Outline,'  published  by  Mr.  Austin  in  the 
original  volume  containing  *  The  Province  of  Jurispru  ience 
Determined.' — R.  0.] 
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loiu  right  whieb  b  styled  the  rigkl  of  pettatimi. 

Thifl  general  description  of  the  right  otpoaaemii. , 

however,  ba  tokvo  nith  the  following  Umitatian. — Ikl 
jiersan  nho  poxeeaef  ndvetsely,  or  who  ezeTCtaea  the  rioM 
of  another  without  the  requisite  Butiiorily,  does  not  -~=— 

thereby  the  right  of  po«**sioo,  in  case  liia  sidrvne  , 

Bton  began  n',  or  arose  throug'h  any  of  the  meoDa  whuH  &S 
nithin  the  nnme  of  tioUiKr. 

The  rig\t  of  povrttion  must  be  diBtiogiusbed  bata  tU 
rigM  ofpotteumg,  or  (dwn^tig  tha  fhi«M)  from  tha  rifl^ 
to  pouta :  for  the  r^ht  of patt^tinff,  or  the  ritfM  to  sowea^ 
13  s  property  or  integrant  ]«rt  of  the  n'r/hf  of  pottetmoa 
il*:lf,  nnd  nlio  of  Dunieroua  rig'hts  which  widfly  differ  from 
the  latttT.  Id  other  Trorda,  the  rig'ht  of  posaesainp-,  con- 
sidered peDerally,  mav  arise  from  any  of  varioiiB  titles  or 
causes :  but  the  peculiar  rij^ht  of  poa^'^sing  which  is  styled 
the  right  of  possession,  is  a  right  of  possessing  that  arises 
esclueirely  I'rom  the  fact  of  au  adverse  possession. 

Although  it  arises  from  actual  possession,  the  right  in 
rem  which  is  styled  the  right  of  possession,  must  also  he 
distinguished  from  the  rights  i*n  rem  which  arise  from  occu- 
pation or  occupancy.  For  the  feci  of  poBsessing  which  is 
ttyled  occupation  or  occupancy,  consists  in  the  possession  of 
a  something  that  is  res  viilliia.  But  the  lact  of  posseting 
which  gives  the  right  of  possession,  consists  in  the  adverse 
exercise,  by  Ihe  person  wbo  acquires  the  right,  of  a  right 
residing  in  another. 

Consequently,  the  following  description  of  the  right  of 
'      '    1  a"!!  the  eiactness  which  accords  with 


brevitv. — It  is  that  right  to  possess  i 

right)  which  springs  from  the  fact  of  an  adverse  possession 


_jt  beginning  through  violen 

As  against  al)  but  the  person  whose  right  is  exercised 
adveraely,  the  person  who  acquires  the  right  of  possession 
is  clothra  with  the  very  right  which  he  aftecls  to  exercise. 
And  as  against  the  person  whoso  right  is  exercised  ad- 
versely, he  may  acquire  the  very  right  which  he  affects  to 
exercise  tfaroush  the  title,  or  mode  of  acquisition,  etyled 
pre*eriplioa.     Or  (adopting  a  current  but  inaiie-jiiat.'  phrase) 
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the  right  of  possession  ripens,  by  prescription^  into  the 
right  of  dominion  or  property. 

I^oU. — The  right  of  possession  strict] j  and  properly  so  called, 
or  the  right  of  possession  considered  as  a  tubatantive  right,  is  a 
right  that  arises  exclasirely  from  the  fact  of  an  adverse  posses- 
sion. Bat  the  term  right  of  poisession  is  not  nnfreqnently  im- 
plored with  an  extremely  large  signification.  Taking  the  term 
with  this  very  extensiye  meaning,  the  right  of  possession  arises 
ftom  an  actual  possession,  whether  the  actual  possession  be 
adferse  or  not.  For  example :  It  is  said  that  the  dominus  in 
actual  possession,  has  a  right  of  possession  which  arises  from 
that  actual  possession,  and  which  is  completely  independent 
of  his  right  of  dominion.  But  (as  I  shall  show  in  my  Lectures) 
th«  right  of  possession  considered  as  a  substantive  right,  is  a 
right  Uiat  arises  exclusiyely  from  the  fact  of  an  adrcrse  posses- 
sion: the  so  called  right  of  possession  which  arises  from  an 
actual  possession  not  adverse,  being  a  property  of  another  right, 
or  being  an  integrant  part  of  another  rtght.  For  example :  It  is 
absurd  to  ascribe  to  the  dominus  in  possession,  a  right  of  posses- 
sion independent  of  his  right  of  dominion :  for  if  the  dominus 
actually  possess,  it  is  as  dominus  that  he  actually  possesses.  As 
I  shall  show  in  my  Lectures,  the  term  right  of  possession  acquired 
the  large  signification  to  which  I  have  adverted  above,  in  conse- 
quence of  an  extension  of  such  possessory  remedUs  as  in  their 
origin  were  appropriate  to  parties  invested  with  the  right  of 
possession  strictly  and  properly  so  called.  These  possessory 
remedies,  though  originally  appropriate  to  such  parties,  were 
afterwards  extended  to  any  possessors  who  had  been  wrongfully 
disturbed  in  their  actual  possessions.  In  the  Roman  Iaw,  for 
example,  a  certain  interdict  (closely  analogous  to  an  action  of 
^ectment)  was  originally  appropriate  to  parties  invested  with  the 
right  of  possession  strictly  and  properly  so  called.  But  it  was 
extended  to  the  dominus  who  had  been  wrongfully  evicted  from 
his  actual  possession.  For  by  resorting  to  an  interdict  grounded 
on  his  actual  possession,  instead  of  resorting  to  an  action  grounded 
on  his  right  of  dominion,  he  avoided  the  inconvenient  necessity 
of  proving  his  right  of  dominion,  and  had  merely  to  demonstrate 
his  actual  possession  at  the  time  of  the  wrongful  eviction :  just 
as  a  party  who  is  seised  or  entitled  in  fee,  recovers  through  an 
action  of  ejectment,  from  an  ejector  without  title,  by  merely 
proving  his  actual  possession  at  the  time  of  the  wrongful  eject- 
ment. And  since  the  dominus  recovered  by  the  interdict,  on 
merely  proving  his  actual  possef<sion,  he  recovered  in  a  certain 
sense,  tnrough  his  right  of  possession  merely.  But  yet  it  were 
absuid  to  affirm  that  he  had  any  right  of  possessing  indepen- 
dently of  his  right  of  dominion ;  or  to  liken  the  right  of  possess- 
ing which  is  parcel  of  the  right  of  dominion,  to  the  substantive 
ri^t  of  possessing  which  arises  solelr  or  exclusively  from  the 
fkct  of  an  adverse  posseraion. — The  above-mentioned  extension 
of  possessory  remeaies,  has  rendered  the  right  of  possession  on*) 
of  the  darkest  of  the  topics  which  the  science  cf  jurisprudence 
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preHnts.    Bnt  there  is  not  intriMicaUj  naj  r 

'  coltj  JD  Ibe  right  of  poucujon  irliidi  u  slriclij  awl  prawdVK 
cftUwl :  Unit  ia  to  any,  whitli  &riE»  snlel;  or  HxcIoni^rfM 
tbs  fo^t  gf  an  adrersa  posBeHiion,  sa4  wlikti  ia  the  biuw  «t  »■ 

qoiudon  bj  tMUcaj>ii>ii,  and  of  OttitriKqaisiiiiMi  bjr  R 


At  tills  poiDt  of  luj  Coune,  I  Hhatl  t}iei>aibi«  pnieMd  in 
tlie  following  ni&nner. 

I  sliall.analyxe  the  aDOSUilousaiid  perplexed  ligtit  lAoA 
is  styl^J  the  ri^ht  of  po^sessiou.  PfiibrmiDf!-  tlt«  iuia1jn(| 
I  sli'flU  luppily  be  able  to  borrow  from  n  celebrated  Inaii*' 
by  Fun  SaviffHy,  entitled  Daa  lUfkt  da  Bealctt,  or  Ite  Jan 
Pottftaottii :  of  nil  booka  upon  law,  the  most  comttininaia 
and  masturlr ;  and  of  all  ho-iks  ivbicli  I  prelcnil  to  loKrir 
a«ciirat«lj,  tlie  least  alloyed  with  urror  and  imperfectiou. 

naving  analyied  the  ripht  of  poasesmon,  I  ahall  turn  lo 
the  title,  or  tlia  uode  of  acquisition,  wherein  the  right  of 
posaesuon  ia  a  neceAaair  ingicdieat :  nauiBlri  UMum/iioit  uti 
other  prtKriptlon.  1  shall  consider  genemlly  the  nalura  uf 
lie  title ;  and  shall  advert  to  tbo  respectiFe  peculiarities  of  ' 
the  Roman  and  Eofrliah  Law,  in  refrard  to  tlM  teniM  or 
conditions  whereon  the  title  is  allon'E'd.  If  I  lind  it  p-tssi- 
bk  or  pnld,nt  lo  l.iudi  tli;il  est.'i)r^i\c  siiliject,  I  siialf  pri>- 
cei'd  from  title  by  pivi?criptign  to  thu  connected  siibji-it  of 
re^tration. 

nights  ia  /vrtoanm  as  psisllnp'  }ifr  »/;  or  as 
not  combined  with  rijriita  r'jt  run.' 

Rights  ill  imsonniii,  incliidiiie  the  oblijmtious  w  hich  an- 
swer to  riphts  rVt  penoiiain,  aris-e  from  facts  or  eientii  of 
three  distinct  natures:  uaniely,  from  catitrads,  frum  qiiasi- 
tvntracliy  and  from  delirlf. 

Thp  only  rights  in  pfreoiinm  wliich  belong  ti>  this  sub- 
departiueut,  are  biicIi  »n  arise  from  contracts  «nd  quasi- 
contract?.  Snch  as  arise  from  delicts.  beloTig  to  the  f>PCinul 
of  the  capital  depni'tiueuU  under  which  1  arrange  or  dia-ji- 
bute  the  matter  uf  the  Law  of  Things. 

i'odr.— Perceiving  that  rights  rx  drliclo  wiTC  gen cr illy  ri);hts 
in  ftnenaiii,  but  not  adverting  to  the  importince  of  marking 
their  sancliuiiing  character,  tbo  cbasicnl  Roman  jurists,  in  tbvir 
institutional  or  cleuii-nlary  vritinga.  arranged  them  with  rights 
tx  cantracia  and  qiiani  ex  eoHlritelir  ■  with  rights  which  als'i  nro 
rights  in  personam,  bnt  are  nnt  bottomed,  liko  rights  ex  dcliclo, 
in  iiifringemcnls  of  other  rights.  And  hence  much  of  [lie 
obscurity  irhii'h  h.lngs  over  the  luElitv.tes  of  their  imilntur,  the 
Emprror  Justinian. 
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The  matter  of  this  sub-department  will  be  tinted  in  the 
following  order. 

I.  I  shall  define  or  determine  the  meanings  of  certain 
leading  expressions:  viz.  Promise:  Pollicitation:  Conven- 
tion or  Agreement :  Pact :  Contract :  Quasi-Contract. 

II.  Hanng  defined -the  meanings  of  those  leading  ex- 
pressions, I  shall  consider  partico&rlj  the  nature  of  eon- 
tracts,  I  shall  distinguish  contracts  properly  eo  called, 
from  certain  facts  or  events  which  are  stjled  contracts,  but 
which  virtually  are  alienations  or  conveyances.  I  shall 
distribute  contracts  under  their  various  classes :  expounding 
the  distinctions  fwith  many  other  distinctions)  between 
unilateral  and  bilateral,  principal  and  accessory,  nominate 
and  innominate  contracts.  Expounding  this  last  distinc- 
tion, I  shall  show  what  is  meant  by  the  essence,  and  what 
by  the  accidents  of  a  contract.  I  shall  notice  the  solemnities 
or  formalities  which  are  essential  to  the  validity  of  certain 
contracts :  and,  thereupon^  I  shall  analyze  the  rationale  of 
the  doctrine  of  consid^attons.  Finally,  I  shall  turn  to  the 
events  whereon,  or  to  the  modes  wherein,  the  rights  and 
obligations  arising  from  contracts,  cease  or  are  extinguished. 

III.  From  contracts,  I  shall  proceed  to  quasi-contracts : 
that  is  to  say,  facts  or  events  which  are  neither  contracts 
nor  delicts  *,  but  which,  inasmuch  as  they  engender  rights 
nt  personam  and  obligations,  are,  in  that  respect,  analogous 
to  contracts.  I  shall  notice  the  frequent  confusion  of  merely 
quasi-contracts  with  contracts  which  properlv  are  such, 
although  they  are  tacit  or  implied.  1  shall  show  that 
quasi-contracts  are  analogous  to  the  fancied  contracts  from 
which  speculators  on  government  have  derived  the  duties 
of  the  governed:  and  I  shall  show  the  causes  of  the 
tendency  to  imagine  or  feign  contracts,  for  the  purpose  of 
explaining  the  oiigrin  of  duties  which  emanate  irom  other 
sources.  I  shall  advert  to  the  classes  of  quasi-contracts  *, 
and  to  the  events  whereon,  or  the  modes  wherein,  the  rights 
and  obligations  which  they  generate,  cease  or  are  extin- 
g^shed. 

Such  of  the  combinatians  of  rights  in  rem  and 
rights  in  persarunn  as  are  particular  and 
comparatively  umple.* 

Though  jus  in  rem,  or  jus  in  personam,  may  exist 
separately,  or  imcombined  with  the  other,  both  may  vest 
una  ictu  m  one  and  the  same  party :  or  (changing  the  ex- 
pression) an  event  which  invests  a  party  with  a  right  in 
rem  or  tn  personam,  may  invest  the  same  party  with  a  right 
in  personam  or  tn  rem.    As  examples  of  such  events,  I  may 


*  See  method  of  division  sketched  <mt  Lect  XLVI.,  p.  879  stqfra. 
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'  luiiit  for  title:  a  /ijfpotAtca  or  mortgage,  ezprsM  <v  MMi 
a  sale  completed  bj  delivery,  witli  &  wttnanty,  bxbrm  ■ 
t«cit,  for  title  or  Hnindnesa.  And,  aa  I  slwll  Aaw  »  aj 
Lectores,  massy  ft  bet  or  eteot  which  ia  slrled  *uhbI)  • 
contract,  ie  properly  acomnlei  event  compouoded  of  4N»- 
vejance  and  a  coDtract,  sua  Impatticig  una  Jtatu  a  nght  a 
nm  and  in  prrtomnn. 

Saeh  of  the  coaibinalions  of  lights  m  mn  sod  u  pr^ 
§otutra  as  are  particular  and  compiualivelT  siuipk,  an  ik 
matter  of  tlus  toib-department.  ^Vhat  I  meas  bv  tWt 
particuiar,  or  rather  their  (i>u7iJio',  comtnuations,  Ki'dJuiD- 
goiahed  from  the  imirmai  nggregatM  which  are  the  tnatln 
of  the  neit  BuVdepartment,  would  »carcely  admit  of  e»- 
plftDation  ivithio  the  limits  of  an  outline.  In  onler  10  aa 
e;tplaoatioQ  of  dit  meaaiii^,  I  muEt  eiplats  the  d 
between  singular  and  luuveteal  aucceeMrs,  or  eucceeuia 
nngvlo!  and  KUCcesBion  per  unicrrmtaiem  :  Bf*rly  the  n 
perpleied  of  the  manj  intricate  knots  with  which 
^i„„„»  n/ 1._-  ._;,_j  ([jg  patience  of  its  Btudeala. 


Such  uniremtits  of  rights  and  duties  for  such 


mfk^ 


"i>friL-! 


md  d(i! 


The  matter  of  thia  sub-depju^meiK  will  be  treatod  in  the 
following  order. 

I.  Ttc  complex  agpvgates  of  riahu  and  dutic*,  which 
commonlv  are  namei  ty  modem  Civilians,  '  univei^itates 
jKrii,'  will  he  diatiuiraished  from  the  aggxepales  or  collec- 
tions of  Mt'n<fj,  which  coinmonlv  ere  named  hr  the  same 
Civilians, '  universitates  renim  sive  fai-li.'  Tliej  will  also 
be  distinguished  from  the  complex  nnd  fictitious  jtfrtons 
(or  the  collective  bodies  of  individual  or  pLvsiral  persons), 
which  are  named  bv  the  Roman  Lawyers,  uiiiiersUaln  or 
collegia,  and  bv  the  English  Lawi-er»,  corporatiom  aggregate. 
—The  unircrsitie*  of  rijthts  and  duties,  which  are  this 
.flatter  of  this  suh-departmcnt,  will  also  be  distinguish eil 
from  statui  or  conditions.  For  the  npgwinites  of  rights  and 
duties,  capacities  and  incapacities,  which  are  styled  ttatm 
or  conditions,  nro,  for  the  most  part,jMrit  uniefrritati-i, 

II.  Since  all  the  universities  of  rights  and  duties,  which 
are  the  matter  of  this  Euh-departmcnt,  arise  by  universal 
succession,  the  distinction  between  singular  and  universal 
successors,  or  succeaaion  rei  tiaguUe  and  succession  per 
tuiicenitatem,  will  he  stated  and  e.tpldned.  As  J  have 
already  reraarlicd,  that  knotty  distinction  would  scarcely 
admit  of  explanation  within  the  limits  of  an  outline,     13iit 


■e  method  of  di 
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tlie  following  examples  may  suggest  to  the  reflectmg  reader, 
the  character  of  successors  per  umvenUatem,  with  the  nature 
of  the  umvermtatee  to  which  such  successors  succeed. — The 
czecutor  or  administrator  of  a  testator  or  intestate,  with  the 
general  assignee  of  a  bankrupt  or  insolyent,  are  uniyersal 
isacoessors.  And,  in  respect  of  specialty  debts  due  from  the 
ancestor  or  devisor,  the  heir  or  devisee,  general  or  particular, 
floooeeds  per  umvereitatem.  The  aggregate  of  rights  and 
obligations  which  devolves  from  the  testator  or  intestate  to 
the  executor  or  administrator,  with  that  which  passes  from 
the  bankrupt  or  insolvent  to  the  general  assignee  of  his 
estate  and  effects,  are  universities  of  rights  and  duties.  And 
since  all  the  obligations  of  a  given  class,  which  were  due 
from  the  ancestor  or  devisor,  attach  at  once  upon  the  heir 
or  devisee,  that  mass  of  obligations  HbJIb  within  the  notion 
of  a  fum  umvereitas. 

For  every  juris  umvereitae  bears  one  or  both  of  the  fol- 
lowing characters.  First :  Where  a  univereitas  juris  arises 
by  universal  succession,  rights  residing  in,  or  obli^tions 
incumbent  upon,  a  person  or  persons,  pass  uno  tctu  to 
another  person  or  persons,  and  pass  in  genere  and  not  per 
speeiem.  In  other  words,  they  pass  or  devolve  at  once  or 
togetherj  and  they  pass  or  devolve  as  belonging  to  their 
Jcindt  or  sortSj  and  not  as  determined  by  their  specific  or 
individual  natures.  Secondly:  Whatever  be  its  origin,  a 
universitas  juriSf  so  far  as  it  consists  of  rights,  is  of  itself  (or 
considered  as  abstracted  from  its  component  pArticulsrs), 
the  subject  of  a  right  m  rem.  The  party  invested  with  a 
universUas  juris^  has  a  right  in  the  aggregate  availing 
against  the  world  at  large,  even  though  all  the  rights 
which  are  constituent  elements  of  the  aggregate,  be  merely 
rights  in  personam,  or  availing  against  persons  determinate. 
— I  shall  show  in  my  Lectures,  that  ever}'  status  or  condition 
which  is  not  purely  burthensome,  bears  the  last  of  these 
marks,  and  therefore  \b  juris  universitas,  I  shall  also  explain 
in  my  Lectures,  why  the  right  in  rem  over  &  juris  universitas 
(considered  as  abstracted  from  its  component  particulars) 
stands  out  conspicuously  in  the  Roman  Law,  and  is  far 
less  obvious  in  the  English. 

The  legatee  of  a  specific  thing,  the  alienee  of  a  specific 
thing  by  transfer  inter  vivos,  or  the  assignee  of  a  given  bond 
or  otiier  contract,  are  singular  successors,  or  successors  ret 
singula, 

III.  From  the  generic  nattue  of  universitates  juris,  and 
the  peculiar  nature  of  such  of  them  as  arise  by  universal 
succession,  I  shall  proceed  to  such  of  these  last  as  are  the 
matter  of  this  sutniej^artment  Now  universitates  juris 
which  devolve  to  universal  successors,  and  which  are 
the  matter  of  this  sub-department,  are  of  two  kinds : 
1.    Universitates  juris  devolving  from  the  dead  as  such : 


3  Laze :  Putfeses  and  Subftets. 

EI  III.    3.  rtihrr^aUa  jmt  deTohii^  &am  tbe  "Utimg,  at  iLnfc 

-' '   ioK  from  tlie  dMd,  bat  not  &om  tbe  dead  ^  «adu    Aal 

tfaooe  tiro  tinda  I  Aall  amnder  in  that  ytAer. 

Uniten*]  saecuscvs  niccoe£ag'  to  the  dead&siucK,tdi 
A  vttrttato  or  &r  UtbanaUo.  AecordioglT,  X  thmO  snUi 
univenBl  Buccee^on  <'i  iatrMata,  sad  luufieraa]  aucHNte 
&r  tnCamadii.  And  to  exMnptify  mj  explaciMiaB  af  lb 
distinction,  I  shall  mm|Bre  taa  ch>nietM»  oT  tka  Ib^B 
hart*  Ifffittmui,  of  ilic  ^igljah  odhuBof nriUr  ftad  iHrtVM^ 
Rod  of  the  Engtish  Aei> ;  of  the  Roman  AivrM  riiifiiiiiiwlwia 
*    ■     "     " «f,  Mtd  flfW     I 

A'<M^.~Bj  tLs  Esgii^  Uvycn,  rml  riRhto  (fntpartj  in  lU^ 
««/,  or  r™J  proprtj)  are  disIiBgui!h«J  finm  prraomti  i^St 
(Eroput;  in  tluDgs  ptnoiiat,  or  pmaiui  pr^paty}.  T^aa  t«« 
gU««s  cj  nght£  Usad  at  »  Diauj  p<uuls,  that  the  ilJIBimKa  hb 
tvMQ  tham  eamuM  be  dcaniliMl  comcdj i>  feoeric  and  iniiiti 
toptesnona.  A  tvrreet  dcaerifCion  of  ihs  diSiMaoa  betwoan  ih« 
t*o  daaaiB  of  ri^itl; -wotld  inTslTB  a  complste  deacriptMB  oT  lb 
■arenl  or  tariona  o^la  ufaich  bdoag  ta  tfanaa  rUriw  wmpm> 
tirelj.  Of  the  generic  luul  roneiw  •les:r)pliims  vhirh  tbe^br- 
tore  in  one6l)..n  will  t-ikn.  t)i?  Mloirin:'.  I  ini-lin^  !■,  >L-li-TB,  u 


<T  per;  .iial  pronTIJI-'f-'l-'ylUs  "iiitli  "f  "o'  i<i/nriu'/„e:  wliii-li 

iMdrtrt.'c)  to  adatiHiitralort  (or  iiftr(  (;/■  iin).  The  iiiflpre:.oc 
therefore.  K'tvceD  ronl  nnJ  pcnun-il  n^'..ls  mainl}:  coNMsif  i;i 
this.  AtVotding  to  thi'  English  tav.  cufCL'CBJon  ab  inttftato  is  nt 
two  ilfwriptions :  nnrocly,  lucei-ssioTi  by  hirs  (strii'ily  anJ 
tei'huicully  so  cilled).  nnd  locccasiou  \-y  aJmiKiilralors  (or  nrf  ( 
p_/  iirf).  KightB  devolving  abinltAtto  totutcessors  of  tlie  former 
descrij  tinn,  are  rra/  :  rights  derolving  ol  iiifcsdifo  to  sucoeSBots 
of  thi'  Jarter  dtsiTiption.  are  pertomU.  It  wero  easy  to  demon- 
strate, thai  the  division  of  ligLtB  into  na!  and  perSfnal  (or  the 
dirifion  of  properlv  into  r«d  and  ffrmnat)  Ami  not  qiiaijDto 
villi  the  division  o'f  tilings  into  things  immorraUf  ami  Ihin^ 
moicaUc:  It  were  also  easy  lo  demonstrate,  Ihjt  it  doea  not 
quadrate  with  the  Jivi^on  of  things  inti>  tilings  Kh,ch  arr  lut-jtcli 
ifltnurf  and  tilings  tthick  art  not.  An  I  hare  remarki'd  already, 
th«  divition  of  property  into  rtat  and  prtional,  is  not  tnsccptibltf 
of  a  pivfise  generic  dewription.  He  who  mjuld  knoir  prwisoly 
the  nieanins  of  the  difi^ioa  in  question,  must  masrcr  nil  the 
deuiils  uhioh  each  of  its  eompartments  embraces.  Or  (ehanging 
the  eipre^sion)  the  rarious  details  vliieh  ouch  of  its  compart- 
menla  embraces  are  r.ol  eonnwUJ  liy  a  common  fhar>eter  or 
propi'rtv.  but  form  n  heap,  inevitably  ineiindile,  of  hetcrigcneona 
particiifare.  This  hcolIUss  dittinclton  lictKten  real  and  i-etsonal 
propertv,  «-hicli  is  nearly  the  lai^gcst  of  tho  diftiiiclions  that  the 
tn»-  ui'tjigbna  contain!-,  is  one  prolilSc  source  of  the  unrivalled 
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intricacy  of  the  systmn,  and  of  its  matchleM  coiifusion  and 
obscurity.  To  the  absence  of  this  distinction  (a  cause  of  00m- 
plezness,  disorder,  and  darkness,  which  naught  but  the  extirpa- 
lion  of  the  distinction  can  thoroughly  cure),  the  greater  compact- 
ness of  the  Roman  system,  with  its  greater  symmetry  and  clear- 
ness, are  mainly  imputable.  There  is  not,  indeed,  in  the  Roman 
jurisprudence,  the  brevity  and  harmony  of  parts,  with  the  con- 
sequent lucidity  and  certainty,  which  are  essential  to  a  system  of 
law  that  were  worthy  of  the  prostituted  name :  a  system  of  law 
that  were  truly  a  guide  of  conduct,  and  not  a  snare  in  the  wa v  of 
the  parties  bound  to  observe  its  provisions.  But,  this  notwith- 
standing, the  Roman  Law  (mainly  through  the  absence  of  the 
distinction  between  real  and  personal  property)  is  greatly  and 
palpably  superior,  considered  as  a  system  or  whole,  to  the  Law 
of  England.  Turning  from  the  study  of  the  English  to  the 
study  of  the  Roman  Law,  you  escape  from  the  empire  of  chaos 
and  darkness,  to  a  world  which  seems  by  comparison,  the  region 
of  order  and  light. 

The  distinction  of  the  English  Lawyers^  between  real  and 
personal  rights,  is  peculiar  to  the  systems  of  positive  law  which 
are  mainlv  bottomed  in  feudal  institutions.  As  I  have  stated 
already,  there  is  not  in  the  Roman  Law  the  faintest  trace  of  it. 
According  to  the  Roman  Law,  rights  devolve  ab  intestato  agree- 
ably to  a  uniform  and  coherent  scheme.  It  is  true  thnt  rights 
are  distinguished  by  most  of  the  modem  Civilians,  into  jura 
realia  and  jura  persotKilia :  and  that  this  distinction  of  rights 
into  yura  realia  and  jura  pertonalia^  obtains  in  every  system  of 
particular  and  positive  law,  which  is  an  o£fset  or  derivative  of 
the  Roman.  But  the  distinction  of  the  modem  Civilians,  be- 
tween jura  reaiia  and  jura  peraonaliOf  is  equivalent  to  the  dis- 
tinction made  by  the  same  Civilians,  between  jura  in  rem  and 
jura  in  personam ;  and  it  is  also  equivalent  to  the  distinction^ 
made  by  the  Roman  Lawyers,  between  dominia  Twith  the  larger 
meaning  of  the  term)  and  obligationes.  Seal  rigbtM  (in  the  sense 
of  the  English  lawyers)  comprise  rights  which  are  personal  as 
well  as  rights  which  are  real  (in  the  sense  of  the  modem 
Civilians) :  and  personal  rights  (in  the  sense  of  the  former)  com- 
prise rights  which  are  real  as  well  as  rights  which  are  personal 
(in  the  sense  of  the  latter).  The  difference  between  real  and 
personal  rights  (as  the  terms  are  understood  by  the  modem 
Civilians)  is  essential  or  necessary.  It  runs  through  the  Eng- 
lish Law,  just  as  it  pervades  the  Roman:  although  it  is  obscured 
in  the  English,  by  the  multitude  of  wanton  distinctions  which 
darken  and  deform  the  system.  But  the  difference  between  real 
and  personal  rights  (as  the  terms  are  understood  by  the  English 
Lawyers)  is  purely  accidentaL 

And  since  this  difference  is  purely  accidental,  it  is  not  in- 
volved by  general  jurisprudence :  for  general  jurisprudence,  or 
the  philosophy  of  positive  law,  is  concemed  with  principles  and 
distinctions  which  are  essential  or  necessary.  Accordingly,  I 
shall  touch  upon  the  difference  in  a  merely  incidental  mnnnor, 
and  merely  to  illustrate  principles  and  distinctions  which  the 
scope  of  general  jurlspmdence  properly  embraces. 
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Part  III.         Sueceasion  to  the  sulject  of  a  $peciiic,  or  other  particui&r 
^-    1  IfeRacj,  is  succession  ret  iingula :  and  it  therefore  belongs 

logically  to  one  or  another  of  the  three  foreffoing  sub-de* 
partments.  But  since  such  succession,  altnough  it  he 
singular^  is  succession  ex  testamento,  it  could  not  be  con- 
udered,  under  any  of  those  sub-departments,  Trithout  an 
inconyenient  anticipation  of  the  doctrine  of  loStamentB. 
Accordingly,  succession  to  the  subject  of  a  specific,  or  other 
particular  legacy,  will  be  considered  at  this  p<nnt  of  tlus 
sub-department.  For  a  similar  reason,  the  etUmii  and  trud" 
substitutions  of  the  Ihiglish  and  Roman  Law,  will  be  post- 
poned to  the  same  point  According  to  the  Roman  law,  the 
person  who  takes  virtually  by  a  trust-substitution  is  always, 
m  effect,  succeuor  nnffuiaris:  but  the  iubfeei  of  a  inist- 
Bubstitution  is  either  a  jurii  univemiai  or  a  ret  dnguia. 
According  to  the  same  system,  every  trustHnibstitution  is 
created  by  testamentary  disposition.  And,  according  to  the 
Law  of  England,  an  entul  is  created  by  testament  or  will, 
as  well  as  by  act  inter  vivos.  I  therefore  shaU  find  it  expe- 
dient to  postpone  substitutions  and  entails,  nntillshallha'^'e 
passed  in  review  the  nature  of  a  juris  umversitaSf  and  of 
succeesion,  universal  and  singular,  ex  testamenfo.  In  Uberd 
republicdf  and  under  the  earlier  Emperors,  every  disposition 
suspending  the  vesting  of  its  subject,  and  almost  evei]^  dispo- 
sition restraining  the  power  of  alienation,  was  prohibited  oy 
the  Roman  Law ;  and  such  dispositions  of  the  kind  as  it 
afterwards  allowed,  were  created  exclusively  by  testament  or 
codicil,  and  in  the  circuitous  and  absiurd  manner  of  a  Jidei^ 
cotnmismm.  Consequently,  as  succession  ex  tettamento  will 
load  me  to  entails,  so  will  entails  conduct  mo  to  the  nature 
of  trusts :  that  is  to  say,  to  the  nature  of  trusts  in  general, 
as  well  as  to  the  Jidei-commissa  which  are  peculiar  to  the 
Roman  Law,  and  to  the  uses  and  trusts  (an  offset  of  those 
Jidei-^ommissd)  which  are  peculiar  to  the  Jjaw  of  England. 

Having  treated  of  univcrsial  successors  succeeding  to  the 
dead  as  such,  I  shall  treat  of  universal  successors  succeeding 
to  the  living^  or  succeeding  to  the  dead,  but  not  to  the  dead 
as  such.  And  treating  of  universal  successors  of  those 
generic  characters,  I  shall  consider  particularly  the  succes- 
sion per  universitatem  which  obtains  in  cases  of  insolvency 
and  of  the  consequent  cessio  bonorum. 

Note. — Id  this  Bub-departmcnt  of  tho  Law  of  Things,  I  shall 
consider  universal  succession  as  it  obtains  generatli/.  In  other 
words,  I  shall  consider  universal  succession  abstracted  from 
persons,  in  so  far  as  persons  arc  invested  with  status  or  conditions. 

In  some  cases  of  universal  succession,  tho  succession  is  tho 
consequence  of  certain  status  or  conditions,  or  supposes  the  pro- 
existence  of  certain  status  or  conditions :  and  in  other  cases  of 
universal  aucces^utv,  certain  parties  are  invested  with  conditions 
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ID  consequenoo  of  the  succession  itself.  ^As  examples  of  unirersal 
■accession,  the  effect  or  cause  of  conditions,  I  adduce  the  follow- 
ing cases  £rom  the  Roman  and  English  Law :  namely,  unirersal 
succession  ah  intettato  or  ex  tettanajnto,  to  the  rights  and  obliga- 
tions of  a  frecdman:  unirersal  succession,  1^  the  adopting 
lather,  to  the  rights  and  obligations  f  an  adrogated  son  ;  uni- 
rersal succession  by  the  general  assignees  or  trustees,  to  the 
rights  and  obligations  of  an  insolvent  trader.  For  through  a 
dfitinction  buiiron  an  essential  difference,  but  earned  to  need- 
less length  and  breeding  needless  complexness,  the  Law  of 
England,  and  of  other  modern  nations,  severs  the  insolvency  of 
traders  from  other  insolvency,  and  makes  it  the  subject  of  a 
peculiar  system  of  rules. 

Now  where  universal  succession  is  the  effect  or  cause  of  con- 
ditions, it  ouffht  to  be  excluded  from  the  Law  of  Things,  and 
treated  with  the  conditions  from  which  it  emanates,  or  of  which 
it  is  the  fountain  or  spring. 

But  in  spite  of  that  exclusion,  the  consideration  of  the 
universal  succession  which  is  matter  for  the  Law  of  Things, 
involves  large  anticipations  from  the  Law  of  Persons,  ^r 
example :  Succession  ab  inUsiato  cannot  be  explained  completely, 
without  an  explanation  of  consanguinity,  or  of  cognation  (sensu 
laiiore) :  whilst  consanguinity  cannot  l^o  explain^  completely, 
without  a  laige  anticipation  from  the  law  of  marriage,  or  a  long 
reference  fonvurd  to  tue  status  of  husband  and  wife.  Wearing 
the  peculiar  form  which  it  takes  in  the  Roman  Law,  succession  oS 
intestate  cannot  be  explained  completely,  without  an  explanation 
of  cognation  (sensu  iatiore),  of  the  relation  styled  agnation,  and 
also  of  that  cognation  which  is  contradistinguished  to  agnation, 
and  which  therefore  differs  from  cognation  (in  the  larger  meaning 
of  the  term).  But  since  the  relation  styled  agnation  resnlta  from 
the  patria  potestaSf  the  consideration  of  the  Roman  succession  ab 
intestatOf  involves  a  double  reference  to  the  Law  of  Persons : 
namely,  a  reference  to  the  status  or  conditions  of  pater  etfilius 
/amilias,  as  well  as  to  the  status  or  conditions  of  husband  and  wife. 

As  I  shall  show  in  my  Lectures,  that  portion  of  the  Law  of 
Things  which  is  concerned  with  universal  succession,  is  more 
implicated  than  any  other  with  the  Law  of  Persons  or  Status, 
If,  indeed,  it  were  closely  analyzed,  the  whole  of  that  portion  of 
the  Law  of  Things  might  be  fuund  to  consist  of  matter  belonging 
logically  to  the  Law  of  Persons,  but  interpolated  in  the  Law  (S 
Things,  for  the  sake  of  commodious  exposition. 

As  I  treat  of  universal  succession  to  intestates,  testators,  and 
insolvents,  another  implication  of  the  parts  of  my  subioct  will 
compel  mo  to  draw  upon  the  second  of  those  two  capital  depart- 
men^.s  under  which  I  arrange  or  distribute  the  matter  of  the  Law 
of  Things.  For  rights  and  obligations  arising  from  delicts 
devolve  or  pass,  in  company  with  others,  to  the  universal  suc- 
cessors, or  general  representatives,  of  intestates,  testators,  and 
insolvents. 
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Part  III. 

' ■       '    Simctionmg  JSigilt,  vitJt.tanrtitmuiff  BtOim  (nUf  ■! 

aUiSutc) .-  DfiicU  or  I«furie§  (mMi4  orv  eaum  ^  ^^ 
redenit  of  lantiicming  ngkt*  and  duttn)  ndnAdL' 

Thin  ia  the  second  of  tlie  capital  deputtuaB  nbi 
which  I  Bnange  or  disiiibuta  the  iiwtt«r  of  ih»  !««  ^ 
Things. 

Befiire  I  proceed  (a  the  Bub-depnrtinents  onderirlucLl 
distribute  the  subjecta  of  thia  Kcood  capital  doptftiBBtf,  I 
shall  distiDguiah  doticta  into  mil  tBivriet  and  rrnx 
(what  18  tlie  same  proccsa  Blatml  in  different  expnm 
shall  distiDpuish  the  rit;ht8  and  duties  which  are  ftff 
ciii7  delicti,  Iroin  tho  duti^,  and  other  cooaeqaencM,  vlud 
are  efft^cts  otcrimmnl. 

HaTingexjMunded  tho  nature  of  the  distinctiante 

citil  and  criminal  delicts,  I  shall  diatribute  Che  aulmeb  of  I 
thia  secoDJJ  cnpital  department  under  two  sub-iiepattaMiitt.  I 
— 1.  Eights  and  duties  ari^og-  fruxa  eini  •lywiM.  S.  I 
DutiM,  and  otlier  conseqaecces,  ariding-  ftom  crime*,  I 

Righta  and  duties  aruang  from  it'n'l  inftnt*. 
Tlie  matfpr  of  this  sub-department  will  be  treated  in  t!i« 
follow!  ng  order. 

I.  Oiril  injiirips  will  be  classed  and  described  with 
reference  to  the  rights  and  duties  whereof  they  are  respec- 
tively infring^menls. 

II.  nights  arising  from  ciiil  delicts  are  genetuUv  rights 
tM  perfoiiiim  :  that  is  to  say,  rights  aTBlIing  against 'persorn 
certain,  or  rights  answering  to  duties  incumbent  on  deter- 
minate persons. 

Ilie  rights  arising  from  ciTil  delicts,  including  the  rck- 
tii-e  duties  answering  to  those  rights,  I  distribute  under  two 
departments :  each  of  which  two  departments  ininiedinlelv 
scTers  into  various  sub-departments. 

The  division  of  tlioso  rights  into  those  two  departments, 
rests  upon  a  principle  of  dii-ision  wliich  may  be  staled  thus : 
namely,  the  difference  between  the  natures  of  the  rights  and 
duties  whereof  civil  delicts  are  respectively  infringements. 
Accordingly,  rights  arising  from  cinl  delicts  whicli  are  in- 
fringements of  rights  in  rem.  nro  the  subjects  of  the  first 
dB]>arlment.  Rights  arising  from  civil  delicts  which  are  in- 
fringements of  righta  in  i?ereonnin,  UTo  the  subjects  of  the 
second  dcjiartnient. 

The  vnrioua  sub-departinents  ioto  which  those  two  de- 
partments immediiitoly  sever,  rest  upon  a  principle  of 
division  which  niny  be  stated  tluis :  namely,  the  respective 
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differences  between  the  immediate  purposes  which  the 
mhts  and  duties  arising  from  ciiril  delicts  are  reepectiyelj 
calculated  to  accomplish. 

NoU. — In  the  lan^;aage  of  the  Roman  Law,  the  term  ddict^ 
as  applied  to  ciril  injuries,  is  commonly  limited  to  civil  injuries 
which  are  infringements  of  rights  in  rem.  Violations  of  rights 
t»i  jwrsonam,  or  breaches  of  contracts  and  quasi-contracts,  are 
not  commonly  styled  deKcts  or  if\jurieSt  and  are  not  commonly 
oonsidered  in  a  peculiar  or  appropriate  department.  In  the  In- 
stitutes of  Qaius,  as  well  as  m  those  of  Justinian,  they  are  con- 
sidered with  contracts  and  quasi-contracts,  or  with  the  primary 
rights  in  personam  of  which  they  are  infringements. 

In  the  language  of  the  English  Law  (here  manifestly  borrow- 
ing the  language  of  the  Roman),  the  term  delict  (in  so  far  as  the 
term  is  employed  by  English  Lawyers)  is  also  limited  to  civil 
injuries  which  are  ii^ngements  of  rights  in  rem.  Remedies  by 
action  are  not  unfrequontly  distinguished  into  actions  ex  delicto 
and  actions  ex  contractu.  The  former  are  remedial  of  injuries 
which  are  infringements  of  rights  ta  rem :  the  latter  are  reme- 
dial of  breaches  of  contracts,  and  of  breaches  of  quasi-contracts. 
Such,  at  least,  is  the  nature  of  the  distinction  as  concoired  and 
stated  generally.  The  various  classes  of  actions  having  been 
much  confounded,  the  foregoing  general  statement  of  the  nature 
or  rationale  of  the  distinction,  must  be  taken  with  numerous 
qualifications.  For  example :  In  case,  strictly  so  called,  the 
general  issue  is  not  guilty^  and  the  ground  of  the  action  is  pro- 
perly a  tort :  that  is  to  say,  the  ground  of  the  action  is  properly 
a  delict  (in  the  narrower  signification  of  the  term  to  which  I 
have  now  adverted).  But,  this  notwithstanding,  the  action  is 
frequently  brought  on  breaches  of  contracts,  and  on  breaches  of 
quasi-contracts.  The  donartment  of  the  English  Law  which  re- 
lates to  rights  of  action,  is  signally  impressed  with  the  disgrace- 
ful character  of  the  system :  namely,  a  want  of  broad  and 
precise  principles;  and  of  large,  clear,  and  conspicuous 
distinctions. 

In  the  language  of  the  Roman  Law,  the  term  delict  has 
another  and  a  larger  moaning :  being  co-extensive  with  the  term 
injury,  and  signifying  any  violation  of  any  right  or  duty.  This 
is  the  meaning  with  which  I  employ  the  term,  unless  I  employ 
it  expressly  with  its  narrower  signification. 

Agreeably  to  the  nrinciples  of  division  which  I  have 
stated  or  suggested  aoove,  the  rights  arising  from  civil 
delicts,  including  the  relative  duties  answering  to  those 
rights,  will  be  distributed  nnder  the  two  departments,  and 
tl^  various  sub-departments^  which  are  sketched  or  indi- 
cated below. 

I.  Rights  arising  from  civil  delicts  which  are  infringe- 
ments of  rights  in  rem,  are  the  subjects  of  the  first  depart- 
ment :  which  first  department  immediately  severs  into  the 
four  following  sub-departments. 

i.  If  the  user  of  a  right  in  rem  be  prevented  or  hindered 
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* fmrentiTe  cftoae  or  hindnnoe  ott' 
'mfBKMA  « lUtod.  (lie  pwtj  inJHied  by  tbe  imrcDlU'* 
kmdmiee.iB^lM  rctf  orvrf  to  the  alwli^  oT  eu9^»  tk 
lifla  &<Bc^.  K%kla  to  sncli  nstdntioa  an  of  two  t^ 
Some,  and  moat,  an  rigkts  of  «««« :  but  otfaen  wi  »«■ 
cwd  extn-juilidallf,  and  ue  nwtler  for  jiatySc^im.  4 
iVht  of  acUoa  to  obtain  pooawwaa  of  *  botue,  or  t  r  po- 
csK  the  abatement  of  m  tnuniKe  wUeh   liiaden  tkr  ~~ 

of  the  koiue,  b  a  right  of  the  fonoer  kind.    A  ha 

ne^itunoff  irithoat  resorting  to  adioii,  ia  a  t^ht  af  th^ 
latter  kind.— Bighta  lo  toch  rEin^ratioD,  irhicb  aAAt  It 
etjled  ngiufieaat]]:'  and  dionlj,  'rigbta  of  riWKitfw (,**>■ 
U^  subjeela  oftlie  first  aub-difpartiueiil. 

u.  If  a  -Hokied  ri^t  in  nrm  be  liniiallj-  anoibilatil  W 
tlte  injurv,  tlie  ooIt  tvatedy  of -vhich  the  csao  will  aJntlM 
t^itfartioa  to  the  injuml  partr.  '^Miere  a  |rere>li(M  Vi 
hladnuce  oppoeetl  lo  the  u»et  of  a  rifht,  ti»f  bean  viA*' 
drawn,  or  lias  othtrwue  reoaed,  aali^&cdon  to  tha  hniiwJ 
pan;  for  the  past  pcviention  or  bindianee  U  th«  ut  tt^ 
appcopriate  remedv.     And.  ^oerallj,  the  apt  or  Kpvtt '  ''" 

xmufij  for  a  |iatf  tielict  is  istis&ction  or  compenntl. 

the  iojnred  party  for  the  damn^  or  inconvenience  which 
the  partT  has  suUetixl  through  or  in  consequence  of  the 
otP'Qce. — Riphls  to  tafiafaclion,  pecuniary  or  other,  are  the 
siibjecia  of  the  second  sutKlepnrUuenl. 

iii.  If  the  user  of  n  ri^ht  in  rem  be  prevented  or  hindered 
pre4riilly,  the  party  injured  b_v  the  preventioo,  or  hindrance, 
has  commonlv  a  nght  to  tatiifactivn  for  dama^  or  Incon- 
i-^nience,  as  well  ss  a  ripht  of  rtttoralion  to  the  ability  of 
five  exercise. — liijrhts  of  vimlication  combined  with  riphta  to 
tatiffaction,  are  the  subjects  of  the  third  sub-department. 

iv.  Where  an  oB'ence  is  merely  incipient  or  impending, 
the  offence  msT  be  stayed  or  prevented.  Voreianip;er  For- 
cible dispossesaion  is  prevented,  and  wasle  u  prevented  or 
slaved,  by  an  interdict  or  injunction :  or  if  I  be  threatened 
with  an  instant  assault,  I  may  prevent  the  approaching  in- 
jury by  repelling  the  assailanl. — Rights  of  preventing  or 
sl.iiing.  judicially  or  e\tr.i-judiciallv,imD^nding  or  incipient 
ortVnces  apiinst  rights  I'jt  rfin,  are  the  subjects  of  the  fourth 
9ub-depaitment. 

'2.  liights arising  from  civil  di'lict.--  v\hich  arc  infringe- 
ments of  rights  in  prrtoiiam,  are  the  subjects  of  the  second 
lU-partment :  which  second  department  immedialely  severs 
into  the  threefoUowingsub-departuients.^First:  liightsof 
eoJiipclling,judiciallv  orextra-iudiciallyjthei^ifcyfcprr/iirm- 
ntice  of  sucQ  obligations  as  arise  from  contiacta  and  quasi- 
contwcls ;  t.g.  A  right  of  compelling  performance  by  aetion 
or  suit :  A  ngbt  toan  interdict  orin;'unc(ion,for  tbepurpoao 
of  preventing  the  obligor  or  debtor  from  evading  the  fulfil- 
U)(.'Ut  of  (lie  obligation  :  A  tight  of  retainer  or  drlmtitnt,  by 
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the  creditor  or  obligee,  of  a  thing  or  person  which  belongs 
to  the  obUffor  or  debtor,  but  on  which  the  obligee  or  creditor 
lias  expended  money  or  labour. — Secondly :  Kights  of  ob- 
taining satisfaction,  in  lieu  of  specific  performance,  where 
obligees  or  creditors  are  content  with  compensation,  or 
where  specific  performance  is  not  possible,  or  where  specific 
performance  would  not  be  advantageous  to  creditors,  or 
would  be  followed  by  preponderant  inconveuieiico  to  obli- 
gors or  debtors. — Tliirdly :  Kights  of  obtaining  specific 
performance  in  part,  with  satisfaction  or  compensation  for 
the  residue. 

Note. — I  hero  shall  analyze  the  principles  whereon  specific 

Sirformance  is  rationally  compelled.  The  caprices  of  the 
Dglish  Law  with  regard  to  specific  performance,  and  with 
regard  to  the  connected  matter  of  recovery  in  specie,  I  shall  try 
to  explain  historically. 

Travelling  through  the  rights  which  arise  from  civil 
injuries,  I  shall  note  the  respective  applicability  of  those 
various  remedies  to  the  various  cases  of  injury  previously 
classed  and  described. 

III.  Having  classed  and  described  civil  injuries,  and 
treated  of  the  rights  and  duties  which  civil  injuries  engender, 
I  shall  consider  the  modes  wherein  those  riprhts  are  exercised, 
and  wherein  those  duties  are  enforced.  In  other  words,  I 
shall  consider  civil  procedure. 

Now  the  pursuit  of  rights  of  action y  with  tlie  conduct  of 
the  incidental  defences^  are  the  piincipal  matter  of  tlmt  de- 
partment of  jurisprudence.  The  consideration  of  which 
matter  will  involve  a  consideration  of  the  following  prin- 
cipal, and  of  many  subordinate,  topics : 

The  functions  of  judges  and  other  ministers  of  justice. 

The  rationale  of  the  process  styled  pleading,  with  the 
connected  rationale  of  judicial  evidence. 

Judicial  decisions,  with  their  necessary  or  more  usual 
concomitants :  namely.  The  interpretation  or  construction  of 
statute  law,  or  law  established  in  the  properly  legislative 
mode:  The  peculiar  process  of  induction  (uoi  uufw?quentlv 
confounded  with  the  interpretation  of  statute  law)  throu^'^h 
whicli  a  rule  made  by  judicial  legislation,  is  putlieix'd  from 
the  decision  or  decisions  whereby  it  was  established  :  Tlio 
a)9j}lication  of  the  law,  be  it  statute  law  or  a  ru!e  made  judi- 
cially, to  the  fact,  case,  or  sj)eciei  obccniniSy  which  awaits 
the  solution  of  the  tribunal. 

The  judgments,  decrees,  or  judicial  commands,  which 
are  consequent  on  judicial  decisions.  Appeals.*  ICxecutiou 
of  judgments. 

Judgments  considered  as  modes  of  acquisition  :  that  is  to 
say,  not  merely  as  instruments  by  which  rights  of  action  are 
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P*RT  IIL    enfoiced,  Ixit  u  caiues of  allKiuir  RffkU:  a^  m  a 

■ ■ liei»,ariwitiu<irtt(igBi,pmtto  pliunltflimlia^MW*  | 

ibles  of  d^fenilaiita. 

Such  jud^noeiita  ar  JMraw  a»  rirtuaUv  ««  mat' 
nitiee  adjectvil  to  CDimvMtcM  or  eontiaccs.  Tlw m. 
tion  orwliichBolemmtiM  will  utvotrvMavxpIaMtieiiiflh  I 
disliactiaa  betwivji  rtjuntarjf  knd  awrfawJiaMi  jiiiiwiMIt*  I 
JTnM.— A  right  vhirhlmKM  from  a  judgment  itetimi^tA  I 
from  llw  right  of  setjon  which  ui  ptavatd  to  jnil(TMt  atf  \ 
ei«ulion.  Ar\taB^  liirocUj  (ram  tlie  >W<;n«nr/,  il  wiM  M-l 
from  thu  tTijury  which  la  tb«  cause  of  ihv  rigbt  of  actjon.  M  b*  I 

'  —  "oMMMndT.  TigliiM  of  th«  tout  •^1 


ia  *triobi<«i  Ui  ba  diwied 


Bb)  tin  cLushig  them  wiih  priowiy  right*  i 
Utowad  bj  lliis  iiin»ireni«n» :  thftt  tlw  orritar  «vn  mikli 
aipbuD  them  in  a  mliBfkrtnry  maimer,  nnlos*  1ii>  nirtidnitaf  tl 
doctnnu  of  injurip-,  irf  righiB  ariang  fnint  iifjuriM.  kna  of  rfn 

As  certain  right*  urisiag  from  jo'lgmeai  kboittil  in  M 
bo  pUcol  untUir  »  ftm^ng  baaa,  »o  aLould  ■  tba  fiM 
jnd^  and  other  miaJBtera  of  jiitt<n*  ttc  placed  andar  »  bBw-  3 

iiig;  niimplv,  the  Ijflw  of  Persona.  But  if  tliis  mailer,  ■hk-Q 
li^iriillv  lielones  to  rhiit  following  hfiwl.  wsre  not  antiripvitd 
unJpT  the  jirrsont.  tha  Fiposition  of  eivi!   prooeilnro  would  tn 

wFiiK-TiT  rciblii  i<n<l  refloct"  on  the  iirrangement  of  a  mrjnn 
juris,  niusr  pon'.'ivf  ihnl  it  cannot  lie  ci'n»truet«i  with  lopo.il 
ripjiiP.  'I'liL'  mcnihcrs  or  Rirta  of  (lie  nrmngemcnt  being  «!■ 
tri'mi'ly  nimu-Mtis.  ;ind  their  tnmmoii  inntirr  l-eing  xn  or)nDk' 
wlii>U'.  lliey  c.in  hiinlly  bi' uji/wMrfeompletBly.  In  other  ttiinlt, 
till-  .imingemunt  of  :\  corpisjwru  can  hiirJiy  Iw  so  constmcled. 
ih^it  none  of  its  RicnibeT»  KhuU  contiiin  mntl^r  which  loirioiIlT 
bi^lnTigs  lo  nnr>ther.  If  the  prindpUa  of  the  various  division? 
u'i'r>'  i-oncvivL'tl  nnd  expresBwl  cloarl;,  if  the  dcp.iTtinents  roiitilt- 
ing  rpim  llic  diviiiona  were  diMinjiuiehid  hrondlj-,  .itid  if  the 
nifi-^siin-  d*|inrtnre»  from  the  priiicipIi'S  were  mnrkeU  conopicu- 
(insly.  the  .irniniipnicnt  would  ninke  the  nppronch  to  ii^icnl  cotn- 
plttiTivES'  iind  (iirrect  nefiH,  wbieh  ia  nil  thiLt  its  stubborn  hd-1 
ri'lUL-tiinl  niatt'T  will  perniit  us  lo  nommpliih. 

I'lili'-?,  ftud  111  her  coiissqiientVii,  wiMn/r  ftora 

Tliisis  the 'ii'cniidsiili-ilfiinrtiii.'rt  of  the  s,-cand  of  ihe 
cn[iilnl  dnivirluii'iili'  xmdiT  ivliicb  i  Brnuif.-e  or  distribute  tho 
niiittoroftlie  LnwufThiiiL'-^. 

Thr  i.ntter  iif  tliis  aub-ik'[);irtiHeut  M-ill  be  treated  in  tlie 
followiiif.'  ,>rdfr. 

I.  Duties  nn>  n-lnlive  '-t  nlw.dule.  A  reUtive  d'.ilv  i* 
implied  by  a  ri^rht  lo  wliich  thiit  duly  ansners.  An  at>*>- 
Ititv  duly  doffi  uot  siwwer,  or  ia  uot  iiiiplied  by,  an  answer- 
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As  an  example  of  an  absolute  duty,  I  may  mention  a 
duty  to  forbear,  from  cruelty  to  any  of  the  lower  animals. 
For  a  necessary  element  of  a  right  (implying  or  answering 
the  duty)  is  wanting.  There  is  no  person,  individual  or 
complex,  towards  or  in  respect  of  whom  the  duty  is  to  be 
observed. 

I  have  adduced  the  foregoing  example  of  an  absolute 
duty,  on  account  of  its  extreme  simplicity,  and  of  the  bre- 
vity with  which  it  may  be  suggested.  But,  as  I  shall  show 
in  my  preliminary  Lectures,  absolute  duties  are  very  numer- 
ous, and  many  01  them  are  very  important.  As  I  shall  also 
show  in  my  preliminary  Lectures,  there  are  three  cases 
wherein  a  duty  is  absolute,  or  wherein  it  answereth  not  to 
an  answering  right ;  wherein  it  answers  to  nothing  which 
we  could  call  a  rigiU,  unless  we  gave  to  the  term  so  large 
and  vague  a  meaning,  that  the  term  would  denote,  in  effect, 
just  nothing  at  all.  The  three  cases  may  be  stated  briefly, 
m  the  folloT^nng  manner. — The  duty  is  absolute,  in  case  there 
be  no  person,  individual  or  complex,  towards  or  in  respect 
of  whom  the  duty  is  to  be  observed.  The  duty  is  absolute, 
in  case  the  persons,  towards  or  in  respect  of  whom  the  duty 
is  to  be  observed,  be  unce/iain  or  indetenninate.  The  duty  is 
absolute,  in  case  the  only  person,  towards  or  in  respect  of 
whom  the  duty  is  to  be  observed,  be  the  monarch,  or 
sovereign  number,  niling  the  given  community. 

Now  absolute  duties,  like  relative  duties,  are  primary  or 
sanctioning:  that  is  to  say,  not  arising  from  injuries,  or 
arising  from  injuries.  Ajnun:  Primary  rights,  with  the 
primary  relative  duties  which  respectively  answer  to  those 
rights,  are  the  only  subjects  of  tlie  capital  department  to 
which  1  have  given  the  title  of  *  primary  rights  and  duties.' 
But  primary  absolute  duties  ought  to  be  placed  somewhere. 
And  thougli  the  present  sub-department  be  a  member  of  the 
capital  department  to  which  I  have  given  the  title  of  *  sane- 
tioning  rights  and  duties,'  primary  absolute  duties  may  be 
placed  commodiously  here.  For  infringements  of  duties 
primary  and  absolute,  belong  to  the  class  of  delicts  which 
are  styled  crimes. 

Accordingly  I  shall  here  interpolate  a  description  of  the 
prinmry  absolute  duties  which  are  not  appropriate  subjects 
for  the  I*aw  of  I'ersons.  As  I  have  alreaay  remarked,  such 
interpolations  of  foreipm  matter  cannot  be  avoided  always. 

II.  Having  interpolated  a  brief  description  of  nrimary 
absohite  duties,  I  shall  class  and  describe  crimes  (be  they 
breaches  of  primary  absolute,  or  of  primary  relative  duties), 
with  n^ferenco  to  the  rights  and  duties  whereof  they  are 
respectively  infringements. 

III.  Having  classed  and  described  crimen,  I  shall  briefly 
touch  upon  the  duties  (all  such  duties  being  absolute) 
which  arise  from  crimes.    I  shall  also  notice  briefly  those 

X9 
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T  111.    conaequonces  of  crimes  wliicU  arc  stiIcJ,  titrictif  and  p(- 

IV.  I  shiill  adiBrt  to  Ttiamal  firocedurf,  witli  icfau  w 
be  called,  by  n  elrit^t  njiplkntioD  of  tbu  niuiit>,  ;»&(».  la 
other  -words,  1  shnll  Rdvcrt  tu  tlio  niiMliit  n-hen>iii  niva 
tire  pursued  to  punishnieDt,  witli  tlie  pnicnulions  irhid  Hf 
be  taken  to  preTent  tfaeiu. 


LAW  OF  PERSONS. 

IlenD^  mnde  aa  attJimpt,  at  a  previoiijg   point  of  Bff 

Courso,*  to  dotennine  tlie  nolion   of  tlatiu   or  conditiin, 

I   !i  il      t     tb    d    utrtine  t    flawnhich  '    «t  1  dthtljt* 

P  iw>      wi  atte    p    to  dis  tHk  te  tlat  taui. 

d        rta      n  ci  ol  an       bwdi  at*  cUsws 

d   ids      nd      na  in  o  ormit  mi 
ri  m  If 


•  StrljirtntcWj.  luiiiu.wvAt.AtuiiiiKLMi 
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erery  department.  The  various  writers,  therefore,  who  take  it 
with  that  signification,  determine  the  province  of  public  law  in 
various  and  inconsistent  ways.  Accoitiing  to  somo,  the  province 
of  public  law  comprises  political  conditions,  together  with  civil 
procedure,  and  the  law  which  is  styled  criminal :  that  is  to  say, 
the  department  of  law  which  is  concerned  with  crimes ;  with  the 
duties  arising  from  crimes ;  with  the  punishments  annexed  to 
crimes ;  and  with  criminal  procedure  and  preventive  police. 
According  to  others,  the  province  of  public  law  embraces  criminal 
law,  but  excludes  civil  procedure.  According  to  others,  its  pro- 
vince rejects  both.  Whilst  others  (confounding  positive  law  and 
positive  morality)  extend  its  province  to  the  so-called  law  of 
nations,  as  well  as  to  civil  procedure  and  to  the  law  which  is 
styled  criminal.  But  in  one  thing  all  of  them  agree.  All  of 
them  distribute  the  entire  corpus  juris  under  two  principal  and 
contradistinguished  departments:  n(ime\yt  J^s publicum  and  jus 
privatum.  And,  consequently,  all  of  them  contradistinguish 
their  so-called  public  law  to  the  two  principal  and  opposed  de- 
partments of  their  so-called  private  law :  namely,  The  Law  of 
I'ersons  and  The  Law  of  Things.  Now,  as  I  shall  show  in  my 
Lectures,  this  notable  division  and  arrangement  of  the  corpus 
juris  i»  erroneous  and  pregnant  with  error:  springing  from  a 
perplexed  apprehension  of  the  ends  or  purposes  of  law.  and 
tending  to  generate  a  li1c«  apprehension  in  the  helpless  and 
bewildered  student.  As  I  bhall  show  also,  every  department  of 
law,  viewetl  from  a  certain  aspect,  may  bo  ist^led  private ;  whilst 
every  department  of  law,  viewed  from  another  aspect,  may  bo 
styled  public.  As  I  shall  show  further,  public  law  and  private 
law  are  names  which  should  bo  banished  the  science ;  for  since 
each  will  apply  indifferently  to  every  department  of  law,  neither 
can  be  used  conveniently  to  the  purpose  of  signifying  any.  As 
I  shall  show,  moreover,  the  entire  corpus  juris  ought  to  bo 
divided,  at  the  outset,  into  Law  of  Things  and  Law  of  Persons  ; 
whilst  the  only  portion  of  law  that  can  bo  htyled  public  law  with 
A  certain  or  determinate  meaning,  ought  not  to  be  contradistin- 
guished to  the  Law  of  Things  and  Persons,  but  ought  to  l)o 
inserted  in  the  Law  of  Persons,  as  one  of  its  limbs  or  members. 

Taken  with  its  strict  and  definite  signification,  the  name 
public  law  is  confined  to  that  portion  of  luw  which  is  concerned 
with  political  conditions.  Accordingly,  I  take  the  name  with 
that  its  determinate  meaning,  and  I  deem  tliat  portion  of  Liw.  a 
member  of  the  Law  of  Persons.  But,  to  obviate  a  cause  of  mis- 
conception, I  style  that  portion  of  law.  The  Law  of  Political 
Status^  or  the  Law  of  Political  Conditions :  suppressing  the 
ambiguous  names  of  public  and  private  law  along  with  that 
groundless  division  of  tho  corpus  juris  which  those  opposed 
names  are  commonly  cmploye<f  to  signify.  For,  as  I  have 
intimated  above,  tho  Law  of  Political  Status,  like  every  other 
portion  of  the  entire  corpus  juris,  might  bo  ptjlcd  with  perfect 
propriety,  public  or  private:  public,  when  viewed  from  a  certain 
aspect ;  private,  when  viewed  from  another. 

In  rejecting  tho  division  of  law  into  public  and  private,  in 
rejecting  the  names  by  which  tlie  division  is  signified,  and  in 
classing  political  conditions  with  conditions  of  oUier  natures,  I 
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Fabt  III.    Mn  jiutifled  bj  iho  ^Mt  nutliorit;  of  ttar  own 


II  aa  W  tliu  rugL'nt  ivaaonB  whereon  I  nhull  inmA  ia  aj 
Lectum.  In  hii  A  nuljiut  of  the  Lkw  of  Eogliind  ( or  nthfr  a 
tha  Law  of  Englnml,  GUDptiDg  tha  criminal  pnrt  of  it).  heeluM* 
political  conditiuna  {or  'iiolitieiil  relntionH  )  wit.li  the  print* 
cunditioDs  (or  'rrliitioni')  whicli  ho  ttjlra  (tcononiical.  Norou 
1  diacoTrr  in  nnj  nook  of  his  Irealise  the  sllghleat  truce  of  th> 
porplczed  nppnhoniion  viiich  in  tho  sooitb  of  tlie  dirinon  ti 
law  into  public  ttt^X  private.  E^na  in  luivertinff  to  cnnunal 
ilulictB.  Whore  it  wiu  moet  lilielj  that  he  woald  fdl  into  llie  error. 
be  AToida  it.    Unlike  his  imit&tor,  Blackatono,  who  cilia  them 

Jublie  wrouga.  he  atjlos  ihom  en'fRinii'  wrongs,  or  malltr  Jta 
ieat  of  ike  CVoum:  bitting  precisely  by  tbo  Inst  expreauon  the 
basia  of  the  diTiaion  of  wronga  into  civil  injuriae  and  erimee. 
Wo  aearcolj  old  astimate  nimpletclj  tho  originnlit]-  and  depth 
ot  hia  Analj-aii,  niileu  wu  conirere  it  clotelj  with  the  Inetitata* 
of  QaiuB  or  JuBttnioD,  and  ddIcsi  we  look  vigilantl;  for  the 
inatractiro  but  brief  hinta  which  abound  in  erery  part  of  it. 
Tho  ofllf  groH  miatakea  thnt  I  hfire  found  in  hia  mnalerly  ont- 
line  nra  hiagliLring  and  Btrnnge  mietrBinBlntion  of 'jui  pertonBmm 
et  rtmia,'  ami  hiB  placing  under  the  department  assignrd  to  tha 
»latut  of  poraoQB,  certaio  rigbta  of  pcrnona  which  lie  bIj-Ics  their 
a/»ilute  riglita.  treeing  that  all  rigfitB  nra  rigbt»  of  prraons.  and 
iKtiag  that  thinga  are  muroly  inhjrcli  of  righlB,  it  w  oUiir  tiiat 
the  gi'imiiie  niuining  of  'j«*  pprsonanim  t-X,  reriiin  '  is  O'lt  Tciy 
hiippily  rundureil  liy  '  righU  of  petaons  and  things.'  An:!  aa  to 
ttluolute  (comniunly  denominatiHi  natural  or  i«nate)  rights,  tlipy 
are  not  matWr  for  the  I^v  of  Stalut,  but  belong  pn-i'mtiivnllf 
and  conapicnuualy  to  tho  contradistinguialied  department,  ijut, 
in  jnatjco  to  ihia  great  and  cxcclUat  prrxon,  I  mndt  njl  that 
the  fnnm-r  miatake  ia  vvrbnl  rather  than  auLiHtantinl.  Unlike 
the  imitator  Itiackf>tona,  with  hia  '  nghlt  of  penon*  and  thiiiEF.' 
Hale  Bcim^  for  tho  moKt  part,  the  genuine  meaning  of  tlio  Sm- 
tincti'in,  tliough  ho  Ihii'tu'na  (he  obwurity  of  tlie  oWuFcphniM.'i 
)iy  whii'h  the  moilern  Civiliiin*  usnally  exprtvii  it, — In  rejnniti-r 
UiD  diviHiun  of  law  into  ntiblic  and  private,  and  in  cL-iBinui; 
political  with  other  umditioua.  Halo,  I  bcIii-TS,  is  nci^iii::]  and 
UL-arly  BiiipnlHr.  In  unSurycfoynn/ni  by  Fah-k,  a  pnifcBMir  ■;!£  law 
at  Kii-1,  it  i*  eaiA  Ihat  (he  nnlhoniuf  the  IhiuJah  ciide,  with  thoM 
■if  tha  Unniah  writcra  who  trout  law  sy^vmatirnllv,  olwcrre,  in 
thiB  rpapLCti  the  un-.m^eincnt  ol«erv(.'d  l>y  Hale,  fiut  in  h11  the 
trvatiiiea  by  Continental  Unrista  which  have  fallen  iia<!<'r  my 
inapcctton.  Liw  ia  divided  into  pulilic  and  prirat<'.  tliiiU(;h  Ibe 
pmviace  of  pulilic  luw  is  -vnriuuvly  di^tomiinra  and  dtvcriCviL 

Tt  ia  trua  that  Sic  William  Blackatono  niao  n>jc<tB  tliat 
division,  aud  utso  ctinaidcia  tliv  law  which  is  ennciTncd  wiih 
politlciil  condltiouH  a  member  of  tho  Ijiw  <4  P.WiiHt.  l(i:t  llii. 
netliod  olBrrrod  I'y  lilnckBtona  in  his  fax  ton  relebnitud  Cum- 
montariea.  ia  a  alaviah  and  blundorin);  copy  of  thu  verj'  iniptrfLvt 
method  which  Ilalu  delinc^itra  roii^hlv  iu  hia  sliort  and  uii- 
fluiflhod  AnalvBig.  Fnmt  the  outset  lu  tlie  end  of  liia  Coiumtnt' 
uies  bo  Minuy  adopta  tX\a  niistiiksi  of  hia  rude  and  comjieDdionB 
model,  miBiring  invariably,  with  a  nice  and  Bntprising  infolicilj, 
tho  pregnant  iKiliAMcviia  suggcatioua  which  it  proflorod  to  hii 
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attention,  and  which  would  have  guided  a  discerning  and 
inventive  writer  to  an  arrangement  comparatively  just.  Neither 
in  the  general  conception,  nor  in  the  detail  of  his  book,  is  there 
a  single  particle  of  original  and  discriminating  thought  He 
had  road  somewhat  (though  far  less  than  is  commonly  believed) ; 
but  he  had  swallowed  the  matter  of  his  reading,  ^%ithuut  choice 
and  without  rumination.  He  owed  the  popularity  of  his  book  to 
a  paltry  but  effectual  artifice,  and  to  a  poor,  superticiul  merit. 
He  truckled  to  tlie  sinister  interests  and  to  the  mischievous  pre- 
judices of  power ;  and  he  flattered  the  overweening  conceit  of 
their  national  or  peculiar  institutions,  which  then  was  devoutly 
entertained  by  the  body  of  the  finglish  people,  though  now  it  is 
happily  vanishing  before  the  advancement  of  reason.  And  to 
this  paltry  but  effectual  artifice  he  added  the  allurement  of  a 
style  which  is  fitted  to  tickle  the  ear,  though  it  never  or  rirely 
satisfies  a  severe  and  masculine  taste.  For  tliat  rhetorical  and 
pmUling  manner  of  his  is  not  the  manner  which  suited  the 
matter  in  hand.  It  is  not  the  manner  of  those  classical  Roman 
jurists  who  arc  always  models  of  expression,  though  their  mean- 
ing be  never  so  faulty.  It  differs  from  their  unaffected,  yet  apt 
and  nervous  style,  as  the  tawdry  and  flimsy  dress  of  a  milliner's 
doll,  from  the  graceful  and  imposing  nakedness  of  a  Grecian 
statue. 

Having  distributed  sttdv*  or  conditioDS  under  the  prin- 
cipal and  subordinate  classes  mentioned  above^  I  shall 
consider  them  particularly  in  the  following  order  and 
manner. 

I.  I  shall  re\'iew  domestic  and  quasi-domestic  conditions : 
describing  tlie  ri^^hts  and  duties,  capacities  and  incapacities, 
of  which  they  are  constituted  or  composed :  and  also  de- 
scribing the  events  by  which  persons  are  invested  with 
them,  or  are  divested  of  them. — Of  these  conditions  the 
following  are  the  principal :  namelv,  The  conditions  of 
Husband  and  Wife  :  of  Parent  and  .Child :  of  Master  and 
Slave  :  of  Master  and  Servant :  of  Persons  who  by  reason 
of  their  age,  or  by  reason  of  their  sex,  or  by  reason  of 
infirmity  arising  from  disease,  reouire,  or  are  thought  to 
require,  an  extraordinary  measure  01  protection  and  restraint. 

Having  renewed  domestic  and  quasi-domestic  condi- 
tions, in  the  manner  which  I  have  now  suggested,  I  shall 
roiew  professional  conditions  (the  other  leading  class  of 
private  conditions),  in  a  similar  manner. 

U.  Having  reviewed  private  conditions,  in  the  manner 
suggested  above,  I  shall  review,  in  a  similar  manner,  poli- 
tical conditions  :  that  is  to  say,  the  status  or  conditions  of 
subordinate  political  superiors.  Of  the  classes  of  persons 
bearing  political  conditions,  the  following  are  the  most 
remarkable.  I.  Judges  and  other  ministers  of  justice.  2. 
Persons  whose  principal  and  appropriate  duty  is  the  defence 
of  the  community  against  foreign  enemies.     8.  Persons 
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PiBT  III.    inveetad  witli  n^b  to  onUtct  and  distHbotp  ibe  r«fC«M<f 

' ' '    t)ieStst«.    -*    P.- .....^— ■-;.-■  ]ip^,^,r  Imiii  liijiPlTWt 

itt  tubjecu  in  retiguo,  wanitt,  or  art.  5.  P^num  h»- 
toiMionedbjr  (lie  Stale  M  "■"■'■—  to  thentlief  of  cifaMiilc 
tjg,  vsvntat  of  the  pMr.  ft  Pwiuaa  miaiejaaiaMd  If  )i* 
^Ue  to  cmmuct  or  upfaoU  wmb  wUefa  twabcv  d*  ■* 
thought  to  nqmre,  itsspedilattentimiandtBtorJUMMiKf. 
rottda,  csnab,  aqueducts,  aemn,  emhinkiBente. 

SoU.—'B^i'STt  I  duiiu»  tiie  nuU«T  of  (La  prucat  otrU  I 
will  nqneet  the  sttfotioa  13S  Che  nudrr  to  the  Ulowiw;  (xriMM- 
(017  ■OKesuona. 

I ,  TBb  moDorcii  pni|nrlj  k>  nU<<d,  •»■  tlw  •orcreigB  aoilar 
ID  it*  coUegiatB  uid  HTEiciEn  mparity.  ts  dm  iiira««I  urili  « 
ttalut  (in  tE»  pTop«r  aor*i<lsii'ni  of  tbs  tma).  A  Half  t»  on- 
pOBed  or  constitiilcil  at  iiga\  ri^bt  and  dntiei.  aad  of  caMdcu 
■jitl  iac3]iiiciU(«  Id  Ute  Bad  locur  tluoo.  Nov,  siitfe  tber  «■ 
merd;  creaturw  of  tbe  posiUre  Inv  of  llie  rnnnimilj,'^ 
■  DCS  that  poHUire  Uw  u  mtrdr  •  aotnrv  of  ilie  nn-en^fc  *■ 
oniiot  oKTibv  Huch  nshte  end  dM  ai  lo  the  Bcnarch  or  «T*n>l^ 

■^         »e    Bit 

I  f  n  j^ 


nghts* 
T  that  ilw  w  TMw  m 


I    L  t      n     t  ni        I  „  1  du     11   lud  cann      briic   [ 

r        s  nc   1)         *        n    K  Ijectd       Cono^usnllv    h    kivpfi 
g       rnm  n      t    nc     r  a  sorcre  gn  gurerniavat  of  a  n  n  Wr  in    t 
clltaWnl-      rtc      "pac  tr  is  not  invest  ■d  mti    a      an 
(  n  tfo  J  p  I   r  n     pt  1    n    f  the  term)    or    t  1    not   n      I 
IT  1    a  •/      f     I  tbo  pn  p  r  acLcptat  on  of  th    l«ini)  d  r 
fp  m  tho  p-        vo  1  w    f  tt  OUT!  pol  t    hI  p  n  n  u    I 

1   r  tl     hL     b  UGier   of  sti  itn  ■«  )   t  n  t        1    ut    n 
prr pn  t>    h     m  y  <u  %  (tint  the  so     re  (.Ti  l-cars  m 

piistd  r  n  1 1  1  1  f  povtT  \i  d  liy  re  son  ol  tl  nt  m  t 
onnri  11  of  lb  t  n  pmptr  tla  «  n  tl  tl  t  ai»  (prop  rlj  t- 
c»ll«l)    f  R  1-  rd  I  at     pol  t      1  cuper    ».    I  ►hill  p  ii«  1  r  tl 
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tl  pov  nuTod  l-gifdoriMnn 
hI  II  -ona  d  r  tl  e  poiren  of  ll  e  w 
of  mv  C  unw  n  so  f  r  n«  the  c"«( 
ha  u  Iw  n  trcniri]  nd  -q  at  h  n  mr 
re  f.nly  and    id  p<    1  nt  pnl  t  ml  Wi 
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e(»istitutional  law  is  more  complex :  for  it  determines  the  per- 
aons,  or  the  classes  of  the  persons  who  shall  boar  the  sovereign 
powers ;  and  it  determines,  moreover,  the  mode  wherein  those 
persons  shall  share  those  powers. — In  a  country  governed  by  a 
monarch,  constitutional  law  is  positive  morality  merely :  In  a 
countiy  governed  by  a  number,  it  may  consist  of  positive  moral- 
ity,  or  of  a  compoimd  of  positive  morality  and  positive  law. 

Administrative  law  determines  the  ends  and  modes  to  and  in 
which  the  sovereign  powers  shall  be  exercised :  shall  be  exercised 
directly  by  the  monarch  or  sovereign  number,  or  shall  bo 
exercised  directly  by  the  subordinate  political  superiors  to  whom 
portions  of  those  powers  are  delegated  or  committed  in  trust. 

The  two  departments,  therefore,  of  constitutional  and  ad- 
ministrative law,  do  not  quadrate  exactly  with  the  two  depart- 
ments of  law  which  regard  respectively  the  status  of  the  sove- 
reign, and  the  Tarious  status  of  subordinate  political  superiors. 
Though  the  rights  and  duties  of  the  latter  are  comprised  by 
administrative  Law,  and  are  not  comprised  by  constitutional  law, 
administratire  law  comprises  the  powers  of  the  sovereign,  in  so 
&r  as  they  are  exercised  directly  by  the  monarch  or  sovereign 
number. 

In  so  far  as  the  powers  of  the  sovereign  are  delegated  to 
political  subordinates,  administrative  law  is  positive  law,  whether 
the  country  bo  governed  by  a  monarch  or  by  a  sovereign  number. 
In  so  far  as  the  sovereign  powers  are  exercised  by  the  sovereign 
directly,  administrative  law,  in  a  country  governed  by  a  monarch, 
is  positive  morality  merely  :  In  a  country  governed  by  a  number, 
it  may  consist  of  positive  morality,  or  of  a  compound  of  positive 
morality  and  positive  law. 

3.  It  is  somewhat  difficult  to  describe  the  boundary  by  which 
the  conditions  of  political  subordinates  are  sovcre<l  from  the  con- 
ditions of  private  persons.  The  rights  and  duties  of  political 
subordinates,  and  the  rights  and  duties  of  private  persons,  are 
creatures  of  a  common  author :  namelv.  the  sovereign  or  state. 
And  if  we  examine  the  purposes  to  which  their  rights  and  duties 
are  conferred  and  imposed  by  the  sovereign,  we  shall  find  that 
the  purposes  of  the  rights  and  duties  which  the  sovereign  confers 
and  imposes  on  private  persons,  often  coincide  with  the  purposes 
of  those  which  the  sovereign  confers  and  imposes  on  subordinate 
political  superiors.  Accordingly,  the  conditions  of  parent  and 
guardian  (with  the  answering  conditions  of  child  and  ward)  are 
not  unfrequently  treated  by  writers  on  jurisprudence,  as  portions 
of  pufAic  law.  For  example :  The  patria  potestas  and  the  tuteia 
of  the  Roman  Law  are  treated  thus,  in  his  masterly  System  des 
Pandekten  Rechts,  by  Thibaut  of  Heidelberg:  who,  for  pene- 
trating acuteness,  rectitude  of  judgment,  deptii  of  learning,  and 
vigour  and  elegance  of  exposition,  may  bo  placed,  by  the  side  of 
Von  Savigny,  at  the  head  of  all  living  Civilians. 

At  the  earliest  part  of  my  Course  that  will  admit  the  subject 
conveniently,  I  shall  try  to  distinguish  political  from  private 
conditions,  or  to  determine  the  province  of  public  law  (with  the 
ttrict  and  definite  meaning):  an  attempt  which  will  lead  me  to 
examine  the  current  division  of  law  into  jus  puUieum  and  jus 
wiffotum ;  and  which  will  lead  me  to  explain  toe  numerous  and 
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r  poisonB  bearing  polidfxl  aiixliU^,  M 
uot  coQBiiiend  in  those  cEamctan,  oi  not  Tiemd  from  thatofirt. 
I  iDtead  not  to  iiitimMe  b*  the  lurm  firiratr,  Uial  priratu  et  n< 

Salitical,  and  pabtic  or  politii^^  pnaoim,  aro  tliatin^iiiiiwU*  hf 
LffercTiees  between  the  ultimate  purpntfn  for  wbleb  thait  luim 
and  duties  arc  nspaotivalj  conteired  and  imtmiwil. 


IS  Gfuditioas  in  a  siniiLiu'  in 

I,  I  adduce  the   folktitriii^ :  i 


of  r^tsooa  incapable  of  rigbte  bv  rettson  of  th^ii  cnait*. 

2iole. — Id  nay  depairmunt  of  the  Law  of  Peisons  «supi<d  In 
a  giTen  conditJoD,  the  Tjghta  and  datiee  o^nipoaing  tile  ^frt 
condition,  would  natorally  bu  arraBguJ  (in  h  torjiua  jurii)  tgttv 

Bblyto  \he  (,n]cr  ur  motl)..!  ■^■^..■rwl    m   tli.>   Lav   of  Thioai. 


rights  in  rem  Hiid  rij;bl.'  iii  pn-tonai,!.  iirnl  sn  cm.  And  in  iiiiv 
dpp.irtnitiit  of  th"  Luw  of  Pcmons  iit«i»nu(l  to  n  given  roiidiliox 
tile  constituent  elements  of  tlie  given  cimilition  would  u;itiir.iilv 
be  Invited  wilb  perpetu.il  refcreni'e  to  tUe  iirinciples  adil  niUs 
eipeuudod  in  the  lav  of  Tilings. 

To  tbu  i=erii?ii  of  Ltcturca  briefly  deliiii'iitfd  iibm.-,  I  >\i.,]] 
add  a  coueise  Buuuunry  of  tbe  positive  luonil  nile*  whitli 
are  styli-d  by  recent  writers,  the  pnpitive  Ltw  I'f  nation?,  nr 
poaitive  interualioiinl  law;  coucliidiTip  tbei-ewiili  my  reiieiv 
o! positiiv  Iir«;ti3  conceived  willi  itn  irlatious  tn  [Hisitiii- 
inoralitv,  and  to  ibst  dmne  law  wliiob  is  tlio  allitunle  ttjt 
of  both. 


-^ 


TABLES. 


Of  the  Tables  which  Mr.  Austin  drew  out  and  distributed  to 
the  members  of  his  chiss,  and  whidh  with  exphinatory 
notes  accompanying-  them  were  constructed  with  grreat  care, 
the  hite  editor  (Mrs.  Austin)  was  only  able  to  find  a  few. 
Tlieir  purpose  was  to  collate  and  explain  the  system  of 
arrangement  adopted  by  emment  writers  on  jurisprudence, 
commencing  with  the  Roman  Jurists  of  the  classical  period 
and  ending  with  Bentham.  The  following  tables  are 
abridged  from  the  few  which  remain,  and  which  were  pub- 
lished by  the  late  editor  in  the  original  edition  of  this  work. 
To  append  at  any  -length  the  notes  which  accompany  these 
tables  would  be  hardly  consistent  with  the  purpose  of  the 
present  abridgment.  To  present  them  as  detached  notes 
in  an  abridged  form  would  be  useless  to  the  student  In 
the  body  of  the  present  work,  however,  I  have  kept  these 
notes  in  view,  and  in  some  instances  borrowed  largely  from 
them. 

RO. 
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The  Arrangement  wiiifh  eecms  to  have  beea  in- 
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I. 


tended  by  the  Roman  Institutional  Writers. 


Jrs  (law)  Privatum  : 
('  Quod  ad  tinguhtrum  utilitatem — ad  privatim  utilia — specUt '). 

Contnining — 1 


Jus  (law)  quod  ad  AciiONKS 
pertimet:   (otherwise  JJe  Ao- 

TIONIBUS.) 

A  department  exclusively  conversant  (accord- 
ing to  the  intended  arrangement)  with  Cinl  Pro- 
cwiure ;  but  (as  pven  by  GaiuA,  and  by  his  imitator 
Justinian)  including  the  description  of  a  few  tmb- 
ttantive  rights  and  obligations. 


I 


0BMOATio(in  the  correct  signification). 
A  class  of  Rights  and  Obligations  which  contains  the 
following  genera^  viz. ; — 1 


Obligation Ks  ex  Omtraetu 
et  quaii  ex  Contractu,  viz. : 

1.  Arising  immediaUltf 
from  contracts  and  qua^i- 
contracts  {—Primary  Obliga- 
tions). 

2.  Jnjurie*  consisting  in 
the  non -performance,  or  in 
the  undue  performance,  of 
primary  obligations. 

3.  bbiiaation*  arising  im- 
mediately  from  those  injuries, 
though  mediately  from  the 
violated  primary  obliKalions : 
tf.a.the  rights  and  liabilities 
w'ith  which  an  Action  ex  con- 
tractu  is  concerned. 


I 


Oblioattoxes 
qtiati  ex  delicto. 


Obligation  Es  ex  Z)e- 
lietn,  viz. : 

1.  Delicttj   in    the 
ttrirt  signification    of 
the  term :  i.e.,  Dnmnge, 
intentional  or  by  neg- 
ligence (*  dolo  aut  culpti  *)  to  jura  im  rem 
(in  the  largest  import  of  the  phrase),  su<-h 
as  Asssult,  Slander,  Theft,  c<in{tidere<l  as  a 
civil  injury.  Forcible  Disposs<>t(sion :  Deten- 
tion mold  fide  from  the  owner  :  treapau  on 
another's  land  :  Damage,  wilful  or  negli- 
gent, to  bis  moveables. 

2.  The  OhligatioHMy  incumbent  upon  the 
injuring  parties,  to  restore,  satisfv,  etc. ; 
i»nth  the  corresponding  Right*  of  Action, 
etc  which  reside  in  the  injured  parties. 

Whether  the  Law  of  Cnme$,  of  /'•misA- 
mentSy  and  of  Criminal  Procetbtre^  fell 
within  the  plan  of  the  lioman  Institutional 
writers,  seems  to  be  doubtful. 
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Ezhibitmg  tbo  Corjnu  Juria  ('  Corpa  complet  de 
been  coDcnred 


Law  [1^.  Jus  Civilk,  in  one  </  ita 


Droit  OB-lilKtiamu! : 
Kduliiii;  ti> 
1.  The  Piiwera  uf  llir  Sortrriipi,  in  tb«  large  and  correct  tignification.  — 
i.i:  of  the  line,  the  Ftw,   or  Ihe  Many,  in  uliom  Ihe  Sortrtigiitf—tbe 
Kiifitvmf.  uiilimitnl,  ami  l<yiilfy  irreHtwnulilr  Cuniiiuui<l — resides. 

'i.  Hbt  liiilribulina  i>f  Ihe  Si>vi'ri'i;;ii  puwen.wiiure  not  Dni(a1  in  a  single 


9.  The  VnlieM  uf  Ihe  Uuvtniiiii-nl 

A  iaip!  iHirtionof  Cutislitutiutial  . 
See  ■  Tmitii,  ttc,'  voL  L  i>i>.  IGT,  9ili. 


(sudjceLB  or  tiibi'iis)   toward*  Iho 
Mvi   is,  strii'lly  a  lirancli  of  JUnralt. 


DitoiT  Civil,  (as  oppwi-a  lo  Droll  i«^m-l-)  [i.e.  i-t-v 
rrfanlijii;  unmnry  Kiglils  and  Oti^atiuii!.] : 

, ":;'!j 

KiKht-lN-ItKX.wilhlhelr  ]   ^.h  >  Ix  1  l  s< 

I      wh         IKpartn 
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IX. 


Droit ')  arranged  in  the  order  which  seems  to  have 
by  Bentham, 

Intekxatioxal,  or  External  Law  [i.e.  Jus  Integrarum  Gentium]  : 
Relating  to  the  Rights  and  Obligations  of  Independent  Political  Societies 

toicarda  one  another. 
Thus  considered,  it  is,  strictly,  a  branch  of  Moral*.    See  *  Traitity  etcJ  vol.  L 

pp.  168,  328.    But,  as  enforced  in  any  given  Society  by  the  Sovereign,  or 

Supreme  Power,  it  properly  constitutes  a  portion  of'(national  or  iutemnl) 

Ltuc. 


Dboit  civil  (as  opposed  to  Droit  politique)  [i.e.  Jus  Privatum]  : 

Containing — 


[ 
L€ua  regareling 

The  Rights  and  Obligations  of  Per- 
sons clothed  with  Political  Powers  in 
subordination  to  the  Sovereign.  See 
*  Traitcs,  etc. ;  *  vol.  i.  pp.  335,  839, 346, 
etc. :  Organisation  judiciairey  Code 
Militaire^  Code  de  Fiuancey  Code  eccle- 
tiastiquef  etc. 


Code  General,  ou  Lois  oeneralks 
[i.e.  Jus  Rerum]  : 

Containing — i 


Codes  rAUTHTLiEUs,  on  RecuriU 
de  Lois  Pakticulieks  [i.e. 
Jus  Peusoxakum]. 


Droit  substantif  [or  The  Law]  : 
Containing — , 


I 
Droit  adjecfif  [or  Law  of 

Procedure"]  : 

Containing — 


Law  of  Citil  Procedure : 


I 


Law  of  Criminal 
Procedure. 


Droit  pkn.^l  [i.e.  I^w  regarding  Injuries;  with  tlie  Rights  and 
Obligations  (secondarjf  or  sanctioning)  which  arise  from  in- 
juries] : 

Relating  to— ■ 

Crimes  and  Punishments;  together 
with  the  Satirfaction  to  the  injured 
parties  or  their  reprei«entatives,  which 
(in  the  opinion  of  Bentham)  it 
would  be  expedient  to  exact  from 
the  criminals. 


Civil  Injuries  ;  with  the  Rights 
of  the  injured  parties  or  their  re- 
pn^entaiiveit,  and  the  correlating 
Obligations. 
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—  and  relative  duties,  differ- 

ence between    .        .        .107 

—  rightji,  meaning  of  the  term, 

a8  u.Hed  by  BlackHtone  292,  SA5 

—  property  de'lined  .        .        .410 
Adsticact  of  Outline  to  the 

lectures    ....  1 

—  in  a  tabular  form        .        .  4 
Act-t^isiox,  tide  by         .         .  430 
Accident,  a  ground  of  exemp- 
tion from  liability   .        .  235 

Act,    implied    in     the    term 

ri;;ht*    .        .        .        .160 

—  and  fort>earance  .        .        .     174 
-^  Bern  ham's    *  internal'  and 

•external' acU        .         .  ibid, 

—  strict  meaning  of  the  term  .    20 1 

—  conficouences  of,  never  willed    20.) 

—  sometimes  not  even  intended  ibid, 

—  if  intended,  may  or  may  not 

be  wiithed         .        .        .  ibid, 

—  forbearances  from,  are  not 

willed  but  intended  .        .    206 

—  intended  consequence  of  an 

intended  future  act  not 
always  desired  214 

—  in  relation  to  injurv   .        .    224 

—  of  God,  a  ground  o\  exemp- 

tion from  liability  .        .    235 

—  of  Parliament.  (See  Parlia- 

ment) 
AcTiox,  right  of.  Is  jus  inper- 

tonam       ....     179 

—  apparent       exception      of 

actions  styled  in  rem  180 

—  as  a  right  and   as  an  in- 

strument. .  .  .  n76 
Action  K8,  utiUa  et  in  factum  .  804 
AcTioxa,    the     tendency     of 

human  .  .  *.  23,27 
^•M  rem  ....     180 
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the  objects  of  rights  and 
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law,  the  terms  explained 
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—  and  constitutional  law         .     367 
iEgiiTAS.     (Si-*'  Equity) 
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—  authoritv  vt  certain   State 
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Bentham,  his  division  of  the 
component  elements  of  a 
title  into  *  principal '  and 

*  accessory  *  farts      .        .437 

—  his    niiscellHncous  head  of 
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Bii^TKRAL  conventions  .     liJG 

Blaokstonk,  his  distinction 
between  law  and  pnrti- 
cular  command        .        .       15 

—  his    remark    on   the    bind- 

ing force  of  the  Divine 
laws         .        .  .73 

—  his  argument  that  a  master 

cannot   have  a  right  to 

the  labour  of  a  .ilave        .       74 

—  his  confusion  between  laws 

proper  and  metaphorical 
laws         ....      80 

—  his  distinction  between  le- 

gislative sovereign  powers 
and  executive  sovereign 
powers     ....      97 

•  —  he  erroneously  translates '  I'Kt 

personarum  ct  rerum    as 

*  rightt  of  persons  and 
thing's,'       1 H  n.,  172,  8.00, 4C2 

•  -  he  recommends  the  study  of 

jurisprudence  .  .158 

—  his  erroneous  di.'linct ion  of 

civil  injuri&s  and  crimes  .     196 

—  his  statement  that  '  every 

person  may  know  the 
law,*  untrue    .        .        .     238 

—  the  sense  in  which  he  uses 

the  word  *  sanction  '         .     253 

—  his  use  of  the  terms  •  writ- 

ten '  and  *  unwritten  '   255,  265 

—  his  account  of  the  promul- 

gation of  statutes    .        .     263 

—  civil  and  canon  laws  ranked 

by  him  with  particular 
customary  laws        .        .     268 

—  his  hypothesis  about  custo- 

mary law         .        .        t    270 

—  his  notion  that  the  depen- 

dence of  law  upon  custom 
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—  conjecture  as  to  his  meaning   ibid. 
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•~  his  confusion  about  natural 
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—  Lis  criticism  on  thedecrotrs 
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Bl^vckstonk,  his  mixing  up 
9tatus  with  the  Law  of 
Things    ....     352 

—  his   division  of  the  corpus 

juris  into  law  regarding 
rights  and  law  regarding 
wrongs  rests  on  a  false 
principle ....    36.] 

—  nature  of  the  rights  called 

by  him  *  absolute  rights  *     865 

—  correctly  follows    Hiue  in 

placing  the  law  of  politi- 
cal conditions  in  the  Law 
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—  his  method  superior  to  that 

of  the  Roman  lawyers,  in 
so  far  as  (in  regard  to 
contracts)  he  keeps  the 
primary  obligation  dis- 
tinct from  the  secondary 
or  sanctioning  obligation 
which  arises  from  the 
breach  of  contract    .        .     878 

—  applies  *  title '  to  a  fact  end- 
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tonus  *  written '  and  *  un- 
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'Analogy'    applicable  to 
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CoDK,  past  transactions  com- 
monly exempted  from 
operation  of  a  code,  n.    .     353 

—  mercantile,  would  be  little 

affected  by  this  circum- 
stance, n.  .         .         .   ibid. 
Codification.    (See  Code) 

—  considered  in  the   abstract 

is  practicable  .        .        .331 

—  and  expedient     .        .        .    3o2 

—  objections  to,  examined    r>.'>2-3'l  1 

—  considerations  on  which  the 

question  of,  at  a   parti- 
cular   time    and    place, 
ought  to  turn  .        .        .841 
CoGXiTio,  in  Roman  law         .    299 
Collegia,  laws  made  by        .    2G0 
Colonial        I.kgisl-vtures, 

laws  made  by  .        .        .    2G0 
Command,  duty  implied  by    .        8 

—  meaning  of  the  term  .        .      13 

—  doty  and  sanction  insepa- 

rably connected       .        .      13 

—  laws  or  rules  distinguished 

from      particular      com- 
mands     .        .        .8,  13-15 
•—  revocations  of  commands  are 

not  lawM  ....      17 

—  of  a  sovereign.    (See  Sow- 

reign') 

Common  Law  Procedurk 
Act  (1854),  §  78,  dis- 
cretion of  judge  to  en- 
force specific  delivery      .     171 

Common  Sense,  (one  of  the 
terms = moral  sense),  em- 
ployed to  express  a  theory 
of  the  index  to  the  Divine 
commands       .  2*2, 44 

Commons,  House  of,  possesses 
a  portion  of  the  sove- 
reignty   ....      96 

—  powers  are  delegated  abso- 

lutely by  the  constituents 

to  the  members  .  ibid, 

—  bat  subject  to  an  implied 

tmst        ....      97 

—  the    performance    of    that 

trust  enforced  by  moral 
sanctions  only .  .  ibitL 

Commonwealth  or  republic, 

meaning  of  the  terms,  n, .      94 
C0MFA8SIN0,  meaning  of       .    214 
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ANALOGIES,    Paley's    re- 
mark on  .  .    820 

—  —  made  an  objection  against 

codification  by  Hugo      .    333 
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tion of  States  .        .101,  103 
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guished from  sanction  221-223 

—  a  ground  of  non-imputation    248 
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terion of,  is  oxbitrary     420,  n., 

425 
Condominium,  or  concurrent 

right  of  property  .  .  S88 
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federal  government .  .103 
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Constitution,      thetiry       of 
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ing of      ...        .     106 

distinguished  from  ad- 
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—  decretal,  in  their  capacity 
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Contingent  rights,  the  dis- 
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Decisions,  prooefls  of  extract- 
ing law  from  .        .        .    815 

Decijiratort  laws  are  often 

imperative       .        .        .17 

are  not  laws  proper        .   t^ru/. 

ought     to     be     classed 

with  metaphorical 

laws        ....      81 

Decree  of  a  Court  of  Jus- 
tice, a  law  proper     .  98 

Decretes  of  the  Koman  Em- 
perors     ....    259 

—  Black8tone*s    remark  con- 

cerning them  .        .        .321 
Definitions  of  leading  terms, 
importance  of  their  being 
given  distinctlv      .        .     151 

—  absence  of,  in  the  French 

and  Pmssian  codes       335,  836 

Delay  (mora)  ...  233 
Delegation   of    political 

POWER  to  subordinates   .  95 

to  representatives  .        .  96 

Dbucts  and  ^ucut-delicts  248 

—  as  causes  of  rights  and  duties  453 
Demand,  doctrine  of  English 

law  that  the  action  is  a  .    231 

—  the  moral  sanction  which 

prevents  this  advantage 
being  used  unjustly,  n.    .    232 

—  consistency  of  Koman  law 

in  requiring,  before  action    233 

—  without,  a  person  is  not  in 

mora        ....  Und, 
Democracy  is  one  form   of 

aristocracy       ...      93 

—  how  the   sovereign  powers 

are  exercised  in       .        .96 

—  what  is  meant  when  called 

a /ree  guvemment .        .     112 

—  Hoboes*  remarks  on    .        .    114 
Deontology  (See  EthicB) 
Dr.scKNT         ....    407 
Desire.    (See^ct,  WiU) 

—  an  obligation  to  desire  not 

possible    ....    218 

—  explanation  of  the  supposed 

conflict  between,  ana  will    219 
Despotic   and   free    govern- 
ments, difference  between    1 1 2 
Dkterminate  body  of  persons  67 -70 
D10K.HT,  Roman,  materials  on 

which  founded         .        .    306 

—  arrangement  of,  unscientific  ibid. 

—  enormous  fault  in  Digestt  and 

Code  if  together  viewt*d 
as  a  code  in  the  modem 
•ensa       ....    316 
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DiKAioN,  meaning  of  the  term, 

». 198 

Direct  Legislation  distin- 
guished from  oblique 
method    .        .        .        .260 

Disinterested  malevo- 
lence imputed  to  human 
nature  by  Bentham         .      57 

admitted  or  assumed  by 

Aristotle  and  Butler        .  ibid. 

Disposition,  power  of    .        .412 

Divestitive  facts  .        .        .    428 

Divine  law,  what  it  U         .        6 

—  its  resemblance  to  positive 

law  ....        7 

—  partly  revealed  and  partly 

unrevealed      .        .        .  8, 21 

—  is  the  test  of  positive  law 

and  morality   ...        9 

—  hypothesis    regarding    the 

index  to  it,  so  far  as  un- 
revealed        .        .        .  21-58 

Divine  right  of  a  sovereign 

against  his  subjects .        .    118 

Division,  tripartite,  of  move- 
able goods        .        .        .    313 

—  between  Law  of  Tliing.s  and 

Law  of  Persons        .        .    3-15 

—  of  corpus  juria  into  I^w  of 

Things  and  Law  of  Per- 
sons idontified  with  Bun- 
thara*s  division  into(jeue- 
ral  and  Special  Codes      .    3r>0 

—  inconsistency  of  method  of, 

bv  Roman  lawyers  and 
Blackstone       .        .        .    862 
Divisions,   main,  of  Law   of 

Things    .        .        .        .371 

—  of  Law  of  Persons       .        .    4o9 
Divorce,  action  for,  an  actk)n 

affecting  status,  «.  .        .     190 
Doci'MENTi'M,  meaning;  warn- 
ing   251 

D0LU8    .         .        .        .209-212 
DoMiNiUMfthe  term  ambiguous    184 

—  and  obligation  the  distinction 

made  by  the  Roman 
Lawyers  mi'iundcrMtood 
by  authors  of  the  French 
Code        ....    3:15 

—  and  urriiMS  .    385-389 

—  considered    as    opposed    to 

jura  in  re  aliend       .  402 

—  the  strict  meaning  of  the 

term  defined  .  .  .412 
Droit  ecrit  ....  264 
Drunk KNNKss,  no  excuse  in 

English  Uw    ...    247 
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— MaitipMit t  rfUw        .    I 

—  Ui*i>nr  i€  EaKlnb  Cki0to< 
veil  elm  by  Blackili^    I 

MidEBKlidi    .        .       .   1 

EsTAn  («■!»),  BiniiituBof 


Ethics,  wby  the  k 


V-VSrMF.ST.  oPilU-alivn  vf 


-P,TpeIu^.!    . 


—  L.-.ke's.ipiHiiinl"lhaItir(il   Hid. 

—  (ilgfcisof  the  jckDcc  .        .      61 
EvAss^  Die. E-T. hi*  remarks  OQ 

the  nit«  of  En^lidi  law 
vhicb  allow*  lb?  uiii>n  to 
take  plaoB  wilhioit  prs- 
vi.AL"  dcntaad  .  .     0:^1 

Evr.sT*  ari'  rfrapl.'  orcomiiles     1:3 

'tK-nf'  .     ■  .         .         ,1:4 


.^nd>1>ev'ial      . 

ElI->K.  L.'RI'.hijjlld:^EQtiQ 
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Ei.ii..,\Mi...  iiw.-.ninc  "f  iho 
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Facuktas,     used     to    define 

*ri«ht*     .        .        .        .193 

Faculty,  the  term* right'  as 
meaning  *  faculty '  ex- 
plained, n.        .        .        .118 

—  erroneous  use  of  the  term 

to  define  statu*  .  .  358 
Fashion,  laws  of,  improperly 

80  termed         ...        6 

—  laws    set   by,  are    rules  of 

positive  morality  .  .  60 
Fata  LI  A  (damna)  .  .  .  235 
Father,  his  right  in  as  well  as 

against  the  child     .        .187 
Fkau  of  punishment  as  an  in- 
centive to  duty         .        .    219 

—  of  death  a  gn)und  of  exemi>- 

tion  ....    248 

Frderal  government,  na- 
ture of     ...        .     101 

—  how  it  differs  from  a  con- 

federation of  states  .  .  103 
Feudal  tenure  .  .  .  4U\ 
Fel'dum,  origin  of  the  word  .  417 
Fictions,  reasons  for  their  in- 
troduction .  .  .  308 
FiCTiTHJL's  or    legal  persons. 

(See  Person*) 
Fig  I' RATI  VK     laws.        (See 

Law*t  Metaphi)rical  laws) 
FiLiis  KAMI  LIAS,  not,  like  the 

slave,  calliKl  a  thing  .  188 
F<»OLiiARUiNEss.     (See  Ra*h- 

ne**) 
For  DEA  RANCi-:s  w  rongly  styled 

negative  8er\'ices     .        .161 

—  included  in  tlie  terra  re*      .     167 

—  meaning  of  the  term  .        .174 

—  rights  to      .        .        .     189,  193 

—  are    not    willed,    but    in- 

tended     .        .        .        .206 

—  what  fcre  motives  to    .        .    207 

—  bow      distinguished     from 

omissions         .        .        .    207 

—  in  relation  to  injuries  .        .     224 
Foreign    Sovereigns    may 

sue  in  their  sovereign  ca- 
pacity   in    the    English 
Courts     of      Law     and 
Equity,  n.         .         •         .     122 
Foreigners.    (See  Pertgrini) 

—  amenable  to  the  law  of  the 

country  in  which  they  re- 
side ....     144 

—  property  of,  law    may   be 

executed  against  .   ibid, 

—  their  peculiar  position  in 

ancient  Rome .       .        .    278 


PAOB 

Formula,   Roman    procedure 

by 297 

Fountains  or  sources  of  law, 

meaning  of  the  phrase    .    254 

France,  the  occupation  of, 
in  1815,  by  the  allie<i  so- 
vereigns did  not  consti- 
tute a  sovereignty   .        .      83 

Franchise  is  a  right  in  rem 
not  exercised  over  a  de- 
terminate subject    .        .189 

Frederic  the  (>reat,  of 
Prussia,  his  position  in 
the  German  Empire        .     101 

Free    Government,   nature 

of 112 

French  Code.    (Soe  Gfde) 

French  Law,  sale  of  an  im- 
moveable in     .        .        .181 

French  revolution,  changes 
wrought  by,  in  state  of 
Europe     ....    100 

Fungible  things    .        .        .    170 

Future  rights  i«  rem  distin- 
guished by  nature  of  the 
contingency  on  which 
they  will  take  effect  in 
possession      .        .    419  e<  $eq. 


GAIUS,  he  uses    the     terms 
*  permtna  '  and  *  homo  *  as 

synonymous  expressions  1C2 
—  his  title  de  eondicione  ho- 

minum  .         .172 

General       and       Special 

Codes  ....  8.50 
General  customary  laws  .  208 
General         Constitutiojts 

were  laws  of  a  universal 

character    made    by  the 

Roman  Eniperon  .  .  259 
General  g(m)d  an  aggregate 

of  individual  giiod  .  .  68 
individual  goo<!  not  to  be 

neglected  for  the .  .  68,  M 
General  opinion.   (See  OiP»* 

nion) 
General       utility      (See 

Utiiity) 
Gens,  meanmg  of  the  term,  «.       95 
Gkxtes    and   Cives  used  as 

opposite  terms  .    281 

Gkmtium  Jt's.    (See  Jm*  gti^ 

tium) 
Gextz,  1*.  von,  his  mistakea 

views  at  the  origin   of 

government, «.  .    HO 
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GKSrs,  tiow  the  term  hM  baen 
■pplitid  in  jurifpradeDce  .     1 

Gkbhah  Bu:<i>>  itepii  uf  tnni- 
(t^marjiin  into  Gnipira  1 

(■■itMAiiiLii-ItiuiAN  Empire, 
irUtra  comnoeing,  bo» 
far  iDdrpeQdent         .     100, 1 

tiUniAii  jiRiKtH,  miupplica- 
tim  hy  ctniia,alKhat't 
intffxxni^  mx  to  ti^jtet 
uid  oif'tti,  ■.  .  .    1 

tain,  their  f*lM  views  m 

to  origin  nf  (corernmait  •  I 
OnuiAs  Uarcantile  Code  .  I 
(liLBEBT,  C.  B^  his  hlstoriul 

■cconot  of  Equity  .  .  I 
Gi^NviLLE,    bii   lua   of  th« 

Urmii '  written '  »Dd  '  nn- 

(kiD,  l»w  of.    (See  Dicine  laie, 

Law) 
—  aft  of,  a  (iround  of  exemp- 


imiK,  hii  innulrv  e-inirra- 
ing  polltiral  ju'^licp,  n.     . 

«T>.  (SCO  GmnI  C-nd, 
Fablle  flond) 


—  anil  bad  niulit'Od . 

—  name,  riglil  to,  In  a 


—  wlien  iT>i-.lani-e  tn.jiUrliAed  ii 

—  iiumHKion  to  *DiirFme  co- 

viTi  I  iiipnt  linviDK  utabilin' 
niiut  Ihi   bjr    a   generic 


—  conijiaml    witii 


iiiciKy  for 
ricw*    rf 


—  orijvin  or  eausei  of  poIiUcal 

govcriimpnt     . 

—  ends  anil  pmi»gea  ot  \«\\ti. 


GOTEBXHKFT,  pCdtiatiniM    «f 


imeat     ailin     u>d 


jned  126  <tn 

—  this  hypothesis  Ii  ■  flctioii 

■ppnMching  to  an  jmpoa- 

sibiutr   ....  11 

—  fain  views  ot  certain  Oer- 

Dun  phllosopbien  on       .    IE 
' —  division  of  soTerdgn  guvnn^ 


GBoncs,  hisconftuion  of  posi- 
tive morality  with  what 
morality  ou^ht  to  be       . 

—  his  definition  of  the  term 


ward  are  righla  in  ptr- 

—  bnt  richt*  ot  tocuntody,  &c. 

of  ward,  are  rii;hU  in  rem   fl 

—  analysb  of  .       .       .        .    : 

—  rv:itricted  application  of  the 

term,  eHpecially  by  cri- 
mioal  lawyers. 

—  Feuerbach's  analysia  of  Iba 

—  RoAshiit's  analysi4  of  the 


HABIT,  the  term  wonting 
prediion . 
HAncTATto  is  a  modified  u 


Hare 


■icty 


Halr,     Sir 

Ira  Delates    ', 

of  persons  and  ibingE^'  n.    I 

ten  '  and  'unwritten'   255,  S 
—  dvil  and  oanon  Uws  ranked 
by   him   with  particuiar 
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HAL 

rAOs 
Hale,  his  hypothesis  about  cus- 
tomary law      .        .        .    270 

—  his  reputed  share  in  draw- 

ing the  Statute  of  Frauds, 

n 342 

—  his  correct  arranpfcment  in 

regard  to  public  law        .    369 

—  his      correct     de^iiji^ation, 

*  Pleas  of  the  Crown '       .    87 1 

—  his  analysis  of  English  Law  462 
Half-sovereign  states  .  100 
Hartley,  his  hypothesis  as  to 

benevolence     ...      56 
Hredlemsness,    why    neces- 
sary to  analyze       .        .    199 

—  how  it  differs  from  negli- 

gence     ....    208 

—  how  from  intention    .         .    209 

—  a  component  part  of  injury     224 

—  but  is  not  of  it^lf  injury  224,  225 
IIeinkccius,  his  notion  that 

the  legislative  power  of 
the  Praetors  was  usurped     807 

—  his  erroneous  definition  of 

status      ....    854 
Heira,  meaning  of  the  term   .    407 

—  some  claA.ses  of,  in  Roman 

law,  not    fully    invested 
without  acceptance         .    439 
Historical  School  of  law- 
yers in  Germany    .         .314 
Hereditaments   .        .        .     1G8 
HoBBEs,  his  definition  of  the 
term  *  sovereignty '  defec- 
tive  90 

—  his  position  that    no  law 

can  be  unjust,  n.      .        .    108 

—  he    asiserts    that   sovereign 

power  is  incapable  of  legal 
limitation        .        .        .114 

—  the  main  design  of  his  writ- 

ings misunderstcHKl,  n.     .     114 

—  his  doctrine  compare*!  with 

that  of  the  G^cunomists,  n.     116 

—  his  definition  of  *  legislator  *     141 

—  his  dictum  that  the  habitual 

fear  of  punishment  makes 
men  just  ....    220 
HoxoLR,  laws  of,  improperly 

termed  laws     ...        6 

—  they  belong  to  the  poe*iiive 

moral  rules  which  ure  M;t 

by  general  opinion  .       65 

H<x)KEK,  his  confusion  of  laws 
pro{)er  with  laws  meta- 
phorical ....      80 

House  of  Lords  as  a  Court  of 

Appeal    ....      99 


INA 


PAai 
House  op  Lords,  its  judicial 
power  derived  from  the 
Aula  Regis  .  .  .  867 
Hugo,  his  expression,  '  the 
philasophy  of  positive 
law,'  borrowed  by  author     148 

—  his  inconsistency  in  object- 

ing to  a  code   .        .        .    810 

—  his  objection  to  a  code  criti- 

cised       ....    383 

Human  actions,  the  tendency 

of 28 

Hume's  *  Principles  of 
Morals,*  he  api)ears  to 
admit  that  some  of  our 
moral  sentiments  are  in- 
capable of  analysis  .      47 

Hti*otheca,  a  species  of  jus 

in  re  aliend       .         .         .415 

Hypothfj^is  of  utility.  (Sec 
Utifity) 

—  of  moral  sense.    (See  Moral 

Sense) 

—  of  original  contract  as    a 

basis  of  government.  (See 
Government) 

—  compound  or  intermediate  .      50 


TGNORAXCE  as  an  excuse      236 
i.     Ignorantia    juris,     not 
generally  admitted  as  an 
excuse   .         .         .     237  et  seq. 

—  reasiwis  commonly  assigned 

for  the  rule      .        .        .    288 

—  this  ignorance  inevitable  in 

regard  to  ^udiciarj*  law  .     826 

—  the  same  evil  may  exist  in 

regard  to  Statute  law  if 
bulky  and  made  bv  bitt .    327 

Illegal   distinguishecT   from 

*  unconstitutional'  .        .     106 

biMOVKADLF^  salc  of,  accord- 
ing to  French  law    .        .181 

Impartiality,      hitherto     a 

rare  virtue       *        .        .      89 

Imperfect  laws,  nature  of  .      18 

iMPEKFEtT  OBLIGATION, 

Equity    as  meaning  the 
performance  o(         .         ,     205 
Impk.kial         Constitutions 
were  laws  made  by  the 
Roman  Kmperors  in  their 
sovereign  ca|)acity  .        .     258 
Imperitia,  liability  for  .        .    248 
Imprudentia  .        .        .  ibid, 

iMPiTAiiiLiTY.     (See/n/nyy)    224 
Inadvertence       .  .    280 
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'rigbt'    .  1 


TifiM  ariiinK  frinn. 

is  ti- 

w.y,.  right™  pi 

whit  cxpmHionj    oi 

1    is- 

vglnd  with  the  term 

■m^alusat 

■nd  snilt,  ihae  Mrau  u* 

lb.  eon  mdictorv 

of  t]» 

Umu    dntj    ud 

obli 

g»ion 

iBtant  oo  i>r  onlpiibl* 

uud 

Of 

irilbMi  latcslHM  »r 

illKl- 

Twlence   eT>n.p)« 

or  m 

1 

!■<  nr    —  n  pc  w  wm,   »  fchta 

(bee  Aif A(f  ) 
IssAsiTV,  II  ci^'iiBd  nf  tiPinp- 

timifnmiliiiliiUlj-  . 
I^STiKLT,    mnml.  an  espres- 

Vaeaa  as  to  tlie  index  of 
Divine  commands    . 
—  tha  WiinJ  merely  expre-isea 


Index. 


489 


nrc 


JITD 


PAOK 

IiTTEXTioN,  analysis  of,  neces- 
sary in  a  treatise  on  juris- 
prudence.       .        .        .199 

—  considered  .        .        .     203-207 

—  distin^nii^hcd  l>y  clear  line 

from  nej;lipence,  &c.        .    210 

—  the  term  *  dnHu»  *  as  meaning 

*  intention  *      .        .        .  ibid, 

—  in  regard  to  future  acts  ex- 

amined   .        .        .     212-214 

—  of  legislators,  testators,  and 

contracting  parties .     215-217 

—  is  a  component  element  of 

injury      ....    224 

—  but  18  not  of  itself  injury  224, 225 

—  this  applies  equally  in  case 

of  breach  of  contract        .    284 
Interdict,  procedure  on        .    298 
Intermediate    hypothesis 
between  theory  of  utility 
and  hypothesis  of  a  moral 
sense        ....      50 
International  LAw,confused 
notions  of  (See    PoMttive 
International  Mtrrality)  .       74 
Interpretation,        statutes 
passed  for  purpose  of^  are 
not  strictly  laws      .        .       17 

—  spurious  kind  of,  called  ex- 

tensive   .        .        .     294, 319 

—  of  statute  law,  principle  of .    816 

—  differs    from    induction    of 

judiciary  law  .  .  .818 
Investitive  facts  .  .  .  428 
Ipso  JURE,  rights  arising,       .    439 


JACTITATION     of     mar- 
<l       RiAGK,    action  of,  is    an 

action  affecti  ng  Status^  n,  1 90 
Judex,  his  office  and  duty     .    298 

—  his  Amotions  like  those  of  a 

referee  in  English  proce- 
dure, n 298 

Judge-made  law  ...      76 

—  the  sovereign  is  the  author 

of, 99 

—  the    phrase    objectionable, 

although  Bentham's        .    267 
Judges,  their  legislative  power 
(See  Judiciary  Law) 

—  Roman  emperors  exercised 

the  fonctioiu  of,  directly  258 
Judicial     decisions,     laws 

made  by, .  .     260, 315 

Judicial  LBGi9LATioN,gnmDd- 

less  objections  X/o^     .        .    822 

—  dimdranUges  ci^       ,        .    825 
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JuDiaAL  NOTICE  of  Certain 

customs  ....    268 

Judicial  powers  may  be  re- 
served by  sovereign  to 
himself    .        .        .    259, 266 

—  but    are    commonly    dele- 

gated      .        .        .        .259 

Judiciary  law  injudiciously 
spoken  of  with  disrespect 
by  Bentham       .        .     76, 267 

considered  as  contrasted 

with  statute  law        314  f<  seg. 

the  form  or  mode  of  its 

expression       .        .        .    814 

mode  of   extracting    it 

from  the  decisions  .        .815 

how  the  process  of  ex- 
tracting, differs  from  in- 
terpretation vX  statute 
law 816 

absurd    fiction    of     its 

being  merely  declared  by 

the  judges       .        .        .    821 

Bentham*s  objection  tov 

answered  .        .    822 

Sir  S.  Romilly's  objec- 
tion to,  answered     .        .823 

another  current  objec- 
tion to,  answered     .        .    ibiil. 

influence      of      private 

lawj-ers  upon, .        .        .    824 

checks  upon  judges   iu 

construction  of,        .        .    S25 

tenable  objections  to,  ^2.')  et  srg, 

first    tenable    objectii»n, 

it  is  implicated  with  the 
specialties  of  the  parti- 
cular case        .        .        .    825 

—  —  second  tenable  objection, 

made  in  haste  .        .    827 

third   tenable  objection 

it  is  «T/ios^/ac/u     .         .     828 

fourth  tenable  objection, 

no  fixed  test  of  iti  va- 
lidity      ....    ibid, 

an  evil  not  inhermt  in 

judiciary  law,  it  is  not 
attested  l)y  authoritative 
d«>cumentH       .        .        .    820 

fifth    tenable    obiection, 

its  rules  wanting  In  cum- 
prehensiveness 

sixth  tenable  objection, 

the  statute  law  founded 
on  it  is  unsystematic 

evils  oi,  might  be  reme- 
died by  a  code  .    881 


mid  thHc  [t  1»  pwsit'''^  <^ 

EiA  IN  RE  aliknI,  tbe  Urm 
di^Roed     .       .       .       .413 

—  iclialGlaHCS  are  msrkinl 
by     eipo«lora     of     the 

1.  StTBtluj       .  .  ibid. 

■2.  F.-j*!,tnn<i  .  414 

Ij.  Svptrfifia  .        ,  Hid. 

4.  JuM  piffiuriM  et  hfpo- 


cTDnnda   of  oan-imputn- 
lioD  .         .        .238>ti 

KimicTiiiH  TolnatAry  nnd 

KiE^i'itt'DBscE,  ju  pra  mce 
ilcWnnUwd      .  1 
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lutHS  uid  to  nothing  ucm  U>0 
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ward,  nr  jennuit,  b  .     IM 
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Jus  PKR80NARUM    ET   RERUM 

wronj^ly     translated     by 
lilackstone       .        .        .172 
a  main  division  in  a  scien- 
tific system  of  jurispru- 
dence      ....    845 

Jus  PIONORI8  KT  IIYl»OTHEC-« 

considered  as  a  species  of 
jura  in  rt  aiiend  .415 

Jus  PRiGTORiUM,  whst  it  Con- 
sisted of  .        .        .        .296 

origin  of.        .        .        .    297 

formed  by  the  edict  of 

the  prietors      .        .        .    802 

was    a  part  of  the  Jus 

honorarium      .         .         .   ibid. 

— —  the  materials  of  which  it 

was  composed  .        .        .    308 

changes  under  Hadrian .    305 

—  —  compared  with   English 

equity      ....    810 
J 18     Publicum    kt   Puiva- 

TUM  .         .  195,366  etieq. 

Jus      RRALK     e^      PRRSONALE, 

the  terms  sometime.s  use<l 
instead  of  ju$  in  rem — in 
personam  .181 

objections   attaching   to 

these  terms      .        .        .   ibid. 

Jus  RFX'KiTUM  may  be  fash- 
ioned on  foreign  positive 
law  or  international  mo- 
rality, n 264 

Just,  notes  on  meaning  and 
derivation  of  the  word, 
n.       .         .        .    108,  118,  198 

Justice  is  a  di.^inte rested  in- 
clination to  duty  gene- 
rated by  the  sanction  of 
the  law  by  way  of  asso- 
ciation    ....     220 

Justinian,  matter  of  his  Code 

and  Pandects  .        .        .    306 

—  enormous    fault    in    these, 

c<msidered  as  a  code  316  e<  «rg. 

—  intention  of   his    compila- 

tions to  be  a  {RTiK-tual 
code         ....     322 

—  the  term  territus  limite<l  by 

him  to  real  servitudes     .    401 

KANT,  his    cnnfusion   upon 
the  term  *  right,' ».  .     118 

KiHO  can  do  no  wrong,  the 

phrase  explained  .110 

Kbamkr,  Hbrr  vov,  his  in- 
fluence in  framing  the 
Pkniudao  Code  .    886 


LAW 


PAOB 


ibid, 
ibid, 
ibid. 


ibid, 
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6,77 

6 
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LAW,  positive,  is  the  matter 
of  jurisprudence 

—  definition  of,  in  the  literal 

and  proper  sense  of  the 
word        .... 

—  as  set  by  God  to  man 

—  as  set  by  men  to  men 

—  Divine,    meaning    of    the 

term,     (^ee  Divine  Law.)  ibid, 

—  as  set  by  political  superiors 

or  otherwise     . 

—  objects  metaphorically 

termed  laws 

—  laws   observed     by    lower 

animals    .... 

—  laws  of  vegetation 

—  laws  of  motion    . 

—  proper  with  improper  laws 

diWded  into  four  kinds: 
Divine  law,  positive  law, 
positive  morality,  and 
laws  metaphorically  so 
termed     .... 

—  imperative      and      proper, 

essence  of         .        .        . 

—  marks  of  Divine  Law  . 

—  nature  of  index  to  Divine 

Law         .... 

—  why   nocossarj'    to    pursue 

enquiry  as  to  the  nature 
of  that*  index 

—  marks  of  laws  consisting  of 

positive  moral  rules 

—  marks  of  laws,  metaphori 

cally  so  called . 

—  character  of  laws  positive 

—  ever}',  is  a  command  . 

—  distinguished     from     par- 

ticular command     .         13-1:5 

—  proceeds      from      ncperiort 

and  binds  infrriore  .         .       16 

—  tleclaratory  and  permissive 

laws         .        .        .         17.  20 

—  imperfect  laws     .        .18,  20,  81 

—  customary    laws    are    im- 

perative  .         .  11»,  20,  204,  268 

—  natural   and   positive   laws 

of  some  modern  jurists 
corresixtnd  to  jus  gentium 
and  ctrUe  of  classiral  ju- 
rists        .... 

—  naiure  of  lawi   which  are 

analogous  to  laws  pro- 
jM-r , 

—  *  good '  or  *  bad,'  meaning  of 

the  terms  as  applied  to  a 
human  law 


6 

7,8 
8 

ibid. 


ibid. 

10 

ibid, 

ibid. 
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Inw  propfr.  (See  Opitiian, 
P^ailice  M^TolUn)   .        .      65 

w  cif  tbii  kind  IniiluilH  what 
\i  cflllod  fnlf rnnrifnuif  laa  ibid, 

nict.ipborlcitl        or       figu- 


—  rtertrimlory,    Isws     rtpeil- 

inp  laws,  and  laws  oflm- 
jurfoct  oUimtion  oiiRht 
ti)  be  dIbsshI  with  mel«- 
phnricMl  law"   . 

—  judlcjiry,    proctedi    from 

— -  ntnntitutionsl,  nntDre  oT 

—  Ilcibbeii'    dictum    Ural  Uw 

«niKit  be  aoiiui,  H. 
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d  UwoT 
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—  MMoflhedistinci 

—  public  indprival* 

S«Wc(^, 

—  at     politicU      e 

ODditioiu, 

pUwof  .... 

—  of  Tliinga,  mun 

dlviidou 

—  impcmlivo    purl 

ef.'   Hhii 

—  of  ptrsoni,  aubdlv 

fio^  Ql'. 
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souifpoflaw  . 
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—  tbeir  ioflueiic* 
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Limited  Monarchy.  (See 
Monarchy^ 

the  term  involves  a  con- 
tradiction       ...      94 

Locke,  his  use  of  the  term 

*9anction*        ...        8 

—  his    opinion    on    the    ad- 

vancement of  the  science 

of  ethics  ...      89 

—  division  of  laws  given  in- 

cidentally in  his  *  FIssay  *      71 
Lords,  House  of,  as  a  Court  of 

Appeal      ....    99 

LUMINIBrS  OFFICIATl'R,  8ER- 

VITUS  NE  .  .  .      897 


MAINE  (Sir  H.  S.),  his 
work  on  Ancient  Law,  n. ,    812 

Mala  vh  se  and  w^la  pro- 

hibita^  distinction  of,        .      51 

the  distinction  tallies  with 

that  into  juris  gentium 
Bnd  jure  civUi .  .291 

Malevolence,  disixter- 
ESTED, imputed  to  human 
natureby  Bentham,  a.  57 

admitted  or  assumed  by 

Aristotle  and  Dutler,  n.  .      57 

Malice 212 

Malthl's,  his  theory  of  popu- 
lation      ....      86 

Mansfield,  I/ord,  his  ten- 
dency to  arbitrary 
notio'ns  of  •  Equity '         .      76 

—  his  statement  that  a  carrier 

is  an  insurer    .        .        .    285 
Martens,  Von,    his    correct 
views  as  to  the  natiu%  of 
international  law    .         61,  75 

—  his  definition  of  sovereignty 

defective ....      91 
Master,  rights  of,  over  ser- 
vant, are  rights  in  per- 
tntuitM       ....     186 

—  but  rights  of,  to  services 

are  rights  in  rem  .  ibid, 

—  his  liability  for  acts  of  his 

servants  ....  247 
Mercantile  Codes,  n, .  .  856 
MKRCANTiui    Law,    English 

and  Scotch,  a.  .    181 

Metafhob,  meaning  of  the 

term  ....  59 
Metaphorical  Laws,  nature 

of    .        .        .        .        88, 76 

—  —  often  blended  and  con- 

founded with  laws  proper      78 


HOB 

PAGE 

Metaphorical  La  ws,  error  of 

filackstone  in  this  respect       80 

declaratonr    laws,    laws 

repealing  laws,  and  laws 
of  imperfect  obligation 
should  be  classed  with      .      81 

Mickle-mote  was  both  a 
legislature  and  a  court  of 
justice      ....    267 

*  Might  IM  RioiiT  * .        .       .    117 

Mill   (J.  S.),   his  rationale  of 

natural  classification,  n.    .      59 

Mishap  (o<mi/«)  an  excuse      .    235 

Mistake,  payment  by,  accord- 
ing to  LnglLsh  law,  gives 
rise  to  an  immediate  duty 
to  refund         .        .        .231 

—  this  rule  irrational  .    232 
Monarch.     (See  Sovereign) 

—  strictly  so  called .        .        .92 

—  limited        ....      93 
Monopoly  a  right  in  rem  with- 
out a  determinate   sub- 
ject   189 

MoNTEsQriEr,  his  use  of  the 

term  law  ...      80 

—  his     dictum,  that  political 

power  necessarily  compre- 
fiends  a  number       .        .      M 

Mora 233 

Moral    Instinct,  or  Moral 

Semey  hvpothesis  of        .  8,  21 

—  the  supposition  implies  im- 

mediate consciousness  of 
our  duties        .  26, 44 

—  its  existence  must  be  as- 

sume<l  if  we  reject  the 
principle  of  utility  .        .      44 

—  meaning     of    the    various 

eautvalent  expressions    .  ibid, 

—  the  nypothesis  involves  two 

assumptions    .  .45 

—  the  hypothesis  partly  em- 

braced by  Hume     .        .      47 

—  Butler  iU  ablest  advocate  .      48 

—  compound  h}*pothesis  c^  ex- 

istence oi  moral  sense  to- 
gether with  principle  of 
utility      ....      50 

—  the    compound    hypothesis 

apparently  adopted  by 
llutler     ....  ibid, 

—  the  same  is  the  foundatioo 

of  the  division  of  law  by 
the  classical  jurists  into 
i'ms  gentium  and  ctrilr,  and 
i>y  modem  jurists  into 
Uw  natural  and  positivt      9* 


Mniui.  Ri7>ia,  pmiiivp  .         63, 

—  —  in  Intenutfona]  law 
lloHALTTT.  (Bee  /"Wdtf  .Uu- 

MoR-iuAQB  in  English'  law, 
[lifleience  twiircfn,  and 
h^polhica  oi  the  Botnan 

M<'TivB  ilionld  not   be  con- 
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Twtly    cunccmed    with 


Cu-Jinl  hv  SiHiimi  i)i-iK 
,    '    .    S9S 
Naturai.    Richtb,    mcaulnK 

of  Ihe  leriD        .         .     202.  Kl 
NEaUGENrEinToIred  with  tha 

lennTiKht'    .  .    Itn 

—  uuiyriioruui  tern     .      199, 'M 

—  *tnfya^  Eha  terra  at  applied 

—  *n  OMnCial  njmpuDaiit  put 

ofiniutr  ...    Mi 

—  but  u  not  of  ilwlf injo^  334,  S!a 

NllK-lHPITTATKIK,  KTOaildk   OT 

ciD'm  of  .     SSS  et  Vf. 

KoTiuNB  pF[vadlD(C  the  >cl«iot 

itf  Uw,  onalT^  Df  .      tS4-3Ba 
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.     innlj'ua  of  the  term  12 

—  impcrftjct     ...         ^  18 

—  legal    Auil     mrtrdl,    ilij^lin- 

gui«iicii  ,      .      .      .  ra 

—  isp.i,'itiveorne(niiiTC        .  101 
~  Xa  iTlnliw  ur  aL«)lnle          .  thid. 

—  what  is  impliHl  in  the  l*nn  199 

—  dintinguiahed    frum  'sinc- 

lion-        .                 .        .  317 

—  10  will  noKiiblD    .        .        .  21B 
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styled  b}'  author  'offices' 
or*  duties'       ...     186 
Oblioatioss    upon  determi- 
nate persons  styled '  obli- 
gations ' .        .        .        .   ibid, 

—  arising  from  the  possession 

of  res  cJiente    .         .        .     232 
Occult  Qualities,  the  scho- 
lastic notion  of        .        .    355 
Occupancy,  title  by       .        .    480 
CEcosoMisTs    (French),    doc- 
trines of,  on  government,*!.    1 16 
Offences.    (See  Crimes) 
Oligarchy,  a  form  of  aristo- 
cracy       ....      93 
Omission         .        .        .     207,224 

OPERiK  8ERVORUM  .  .  .      400 

Opinion,  law  set  by  general 
(See  Iamw,  Positive 
Morality)      .         10,  65,  et  seq. 

—  analogy  between  a  law  pro- 

per and   a    law    set    by 
general  opinion  .      66 

—  law  set  by  opinion  of  a  de- 

terminate body  analogous 

to  law  proper  ...       68 

—  trf" private  lawyers,  influence 

of  ...  .  261,274 
Origin  or  cause  of  political 

government  .  .  .  122 
Original    Contract,    false 

hyixjthfsis  of,  as  basis  of 

government  .  127  et  seq. 
•Outlaw    has    no    rights,* 

meaning  of  the  phrase  .  278 
Overt  Acts,  evidence  of  con- 

siliuiH  or  companding,  n.  1 74, 215 
Ownership,  preliminary  de- 

tinitiun  of  the  term  .     177 

—  and  servitvSt  the  diflTerenco 

between   .        .        .     178,  i  ^.^ 

—  limited,  defined    .         .  401  r/  frtf. 

—  (or  dominium  pn)i)er)  deflned     -l  1 2 


PACT,  fundamental,  theory  of    1 28 
Palky,  his    analysis'  of 
obligation        .     '  .        .12 

—  his  views  on  Revelation      .      21 

—  criticism  of  his  *  Mural  Philo- 

sophv  *    .        .         .        .40 

—  his  *  solitary  savage  '  .        .45 

—  his  mistake  as  to  the  tlieor}* 

of  utility      .        .        .    66, 57 

—  his'letinition  of  Civil  Lil>erty      74 

—  wavers    between    the    two 

dissimilar    meanings   of 
•right,' fi.  .118 
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Paley,  his  niles  for  the  inter- 
pretation of  contracts  216  and  n. 

—  his  statement  of  the  diffi- 

culty arising    from    the 
competition    of    opposite 
analogies         .        .        .    820 
Pandects,  nature  of  materials 

from  which  compased      .    306 

—  arrangement  of,  purely  un- 

scientific .        .        .   ibid, 

—  enormous  fault  of,  if  (with 

Code)  considered  as  a  code 

in  the  modem  sense  816  et  §eq. 

Parent,  why  liable  for  acta  of 

his  children      .        .        .    248 

Parliamknt  (British)  is  a 
determinate  body  of  the 
'generic'  description       .      68 

—  holds  its  pt)wcrs  virtually  in 

trust         ....      97 

—  the  ancient,  was  the   ulti- 

mate court  of  appeul        .      08 

—  Act  of,  is  a  law  set  bv  the 

sovereign   bodv   directly 
and  immediately     .        .    256 

—  is  sovcreijni  in  India  .        .     260 

—  but  not  in  Canada       .        .   ibid, 
Parlia.m?:nt  (S<<>ttish),  the 

ancient,  was  a  Court  of 
ultimate  appeal        .        .      99 
Pakliamkntary   Elwtions 

Act  (1868)     .         .         .   ibid. 

PARTirrLAUJuitlSPRUDEXCE, 

di.ttinguisbed  from  gene- 
ral   147 

Patent  Rights  are  rights  m 

rem  .....     188 

—  are  rights  to  forbearances 

merely  ....  ibid, 
P atria    potest iVS,  its  large 

extent  in  Roman  Law  248,  368 

was  place<l    by  Thibaut 

under  *  public  law  '   .      .    368 
Pays   i>k  droit   e<rit  and 
pays  de  coutufnes^  mean- 
ing of  the  phrases    .        .    264 
Pknal  actions      .        .        .    261 
Pereorini,  difficulties  arising 

from  their  panition  .        .    278 

—  how  those  difficulties  were 

overcome  .  .  .  279 
Permissive  Laws  .  .  17 
Person,  implied  in   the  U'tm 

•right*    .        .        .        .160 

—  in  its  proper   meaning   t-^ 

homo        ....    162 

—  this  meaning  adopted  by 

author     ....    168 
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BUl.hinB.         .         .        . 

Po(.mi:*i.  EtiBiouT.  illuilni- 

Pkiisomaxcu  Jus,    (See  .^iia 

tiui«  of  the  wlvuioemcnt 

Tehsi.sb,  Miami,  and  1«eiJ  nr 

J«|1lS.»  .... 

fictitious  .                 .103 
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Pdutkui.     i-iutBrr.     imo 

—  nFtiliouB    or    Ipj^iil  T«rHinB 

mianlwfrf     .        .       . 

111 

nreof  three  kinds    .        . 

implMlnlheirftnl'rleht- 
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Positive  International  Mo- 
ra lit  vis  not  law  proper  65,  85 

what  is  international  mo- 

ralitjfrequentlyconfound- 
edwith  what  ought  to  be  .      74 

this  confusion  avoided  by 

Von  Martens  ...      75 

concerns  the  intercourse 

of  independent  political 
societies  ....      85 

according  to,  a  govern- 
ment de  facto  not  necet- 
§arily  dejure  .         .         .142 

sometimes     styled    jum 

gentium    ....     288 

erroneouslv    treated,  by 

some  contmental  jurists 
under  the  head  of  *  public 
law'         ....    372 

Positive  Law  is  the  appro- 
priate matter  of  juris»pru- 
denco       ....        5 

resembles     the     Divine 

Liaw         .        .        .        .        f 

and  certain  moral  rule.^  lAidL 

division  ofi  into  law  natu- 
ral and  positive         .         .       51 

reasons  for   use  of  the 

term        ....      CO 

conflict     between,    and 

pO!*itive  morality    .        .      72 

tendency     to  confound, 

with  positive  morality 
and  other  obiecta    .        .       73 

essential  dinerence  of,  82,  143 

international  law  is  not,      85 

is  the  creature  of    the 

sovereign  or  state    .        .    268 

Positive    Morality,    defini- 
tion of   .        .        .        .    6,  CO 

laws  imposed  by  general 

opinion  are  rules  of,        .       65 

lawf  of  honour  .  ibid. 

laws  set  by  fashion         .  ibid, 

confusion     of    positive 

morality  with  what 
morality  ought  to  b«  and 
with  positive  law    .        .      74 

—  —  dcclaratorv    laws,    laws 

repealing  laws,  and  laws 
of  imperfect  obligation 
ought  to  be  classed  with      8 1 

—  —  distinction  of  sovereign 

goremments  into  *law- 
lal*  and  'unlawful'  is 
not  meaningless  when 
measured  bv  the  standard 
of  .  '     .  .142 
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Possession  and  quasi-posses- 
sion, the  distinction  made 
by  Roman  law^-ers  .        .415 

—  the  right  of,  explained  .  443 
Potestas  and  ohUgatio  .  .184 
Power,       sovereign.        (See 

Sovereign^ 
Practice,    inseparable    frooi 

theory     .        .        .        .28 

—  of  private  lawyers,  influence 

of,     in      making      laws 

261,  274,  324 

Pr.«coonoscenda,  more, 
contained  in  the  law  of 
things  than  in  the  law  of 
persons    ....    864 

PRiEDlUM  dominant  and  ier- 

viens        .         .         .     164, 397 

Pr.sdiokum  urbanorum  et 

UUSTICORUM,  wervituteM  .     308 

pRiEFKCTUS      PR.ETORII,     Ills 

function   in  drawing  up 
decreta     ....     827 
PRiKJUDiciA,  or    precedents,     266 

—  denied  authority  by  Prus- 

sian Code       ' .        .        .    338 

PR.BTOR  Pereokinu-s  Origin 

of  his  appointment  .     279 

the  law  administered  by 

him         ....    28') 

PH.KTOR  Urbanus,  origin  of 

the  office  .        .        .    280,  297 

his  original  jurisdiction 

was  confined  to  the  ad- 
ministration of  law  .    299 

edicts  of,  difference  be- 
tween *  general '  and 
•special'  .        .        .    800 

—  —  why  the  general  edicut 

were  styled  •  perpetual ' .    801 

PR.BTORIAN        EDICT.  (Se« 

Edict  of  Prcttur)  3(K)  et  §rq. 
Pr^torian  law,  origin  of  .  282 
sometimes  identified  with 

ju*  gentium  .  Utid, 
is  founded  on  jus  gem- 

tium  ....  284 
contrasted  with  Chancery 

law  ....    296 

-J  —  formed  by  the  Edict  of 

the  Pnetors  .        .    802 

I was    part    of   the  jus 

honorarium  .  .  ibid. 
materials  out  of  which 

it  was  compose<l 

changes  under  Hadrian  . 

Precakium     .        .        .        •    ' 
Precedents,  effect  of    •        .    ' 
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ni»nv""BionTB  distin- 
guiflhftd  rrom  Banctianiag 
riftht*       .        .        .        .    1 

—  method  of  their  tmbdivi- 
Mon  .        .        ■        .    I 

iNCETS  the  only  conitito- 
rtoDfll  title  of  a  Komui 
Emperor.  .       .    ! 

ivATB  Mid  pnUic  wronga, 
distiDatlua  bctwecD         .    ' 

•<T  unsnthorised  Iswjers,  in- 
'  •'--'~  Dpinioiis 


pnblir  Uw 


'  °5fi°! 


27tas 


Utmnt  Law       .    _    .     16,  Si 

[■ariaace  .       .    SI 

properly  so  called  (or  per- 
'iinnl    ptivilofce)   diilin 


"n  agBn^at' 


^""iDdfridualgoSf"^"" 
Pdih-ic  law,   two-prindpai 
ai^Bcatiinu  .        .       .    t 

in  Mrict  neaw,  what       .  U 

pUw  which  it  ought  W 

—  —  in  Urgfi  or  vngne  reuse  .    1 
variaDsolbumeiuiiiieiiof   I 

PlIFrEIIllORr,  hi]  CODfluion  of 

poailive    morality    with 
what  morality  <,u)thl  ta 


itbamcalla-yicai^. 

inu  panishmeBt '     .       .    ! 
PttRCHAsK.  title  hy,  ta  English 


Ptrnrao  to  KrLEJice,  a  tain 
of  Scotch  law  tor  nn  ao- 
iloo  dMlaria^  nrgitinif 
rcgaidlng   the  aCotu    it 
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of  their  remote  purpose 

are  absolute  duties  .        .     1^5 

Rklativk  duties,  difference 

between  and  absolute  duties  197 

Relative   rights,  the  term 

ambiguous       .        .        .     184 

Rem,  right  in.  (Sec  Jtu  in 
rem) 

Remorse,  is  it  an  innate  feel- 
ing?        ....      45 

Repealing  laws  .        .        .81 

Representation,   theory  o^ 

of  people  in  Parliament  .      96 

—  delegation  of  authority  may 

be  absolute  or  subject  to 

a  trust    ....    ih'xd. 

—  in  this  countrj',  it  is  subject 

to  a  trust         ...      97 

—  the  performance  of  the  trust 

can     only    be     enforced 
morally   ....  i6i(/. 
Republic,  meaning  of   .        .94 
Reputation,  love  oif,  as  a  mo- 
tive        ....      55 

—  right  to,  is  a  right  in  rem  .  189 
Rescript  a  .  .  .  259, 263 
Res,  moaning  of  the  word  .  167 
Res  divini  juris  .  .  .  405 
Rt-a*  MAXciPi  ....  171 
Rka  ruBLK'iK,  privatjc,  com- 
munes    ....    403 

Resemblance,  the  tenn  de- 
fined       ....      58 

Respoxsa  PRI'DENTIUM,  SLp- 
poeed  Fourcc  of  their  au- 
thority in  the  lawyers 
who  emitted  them   .        .     274 

—  their  source  as  law  really 

in   the  judge  who  gave 
effect  to  them  .        .        .   ibid, 

—  whether  the  prudentes  who 

emitted  the  responses  had 
ever  any  authority  com- 
mitted to  them        .        .     275 
Reus,  meaning  of   .        .        .    228 
Revealed,  {oec  Divine  Iaxw) 
Rewards,  as  motives  of  obe- 
dience     .        .        .        .13 
Right,  divine  right  of  sove- 
reign government  against 
its  subjects       .        .        .118 

—  ambiguities  of  the  word,  n.   ibid. 

—  ideas  imi)lied   in  the  term 

•  right    considered      160  et  $eq. 

—  certain    definitions   of   the 

term,  examined        .        .193 

—  cannot,  properly  speaking, 

be  future ....    405 
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Right  of  possession         .        •    444 
Rights  in  rem,    (See  Jus  in 
rem) 

—  in  personam.     (See  Jus  in 

personam) 

—  created  bv  treaty  are  not 

legal  rights      .        .        .160 

—  of  Persons  and  Things        .     172 

—  arising  out  of  a  contract  178, 181 

—  of  action  .        .        .179 

—  founded  on  an  injury  .        .  ibicL 

—  *  absolute '    and    *  relative,* 

the  terms  ambiguous       .     184 

—  natural  or  inborn         .    292,  864 

—  and  duties  divided  into '  pri- 

mary '  and  *  sanctioning  * 

or  *  secondary  *         .        .    874 

—  division  of  pnmary   rights 

into  rights  *  in  rem  '  and 

*  in  personam  *  .         .     879 

—  appurtenant   and   in  grosM 

396,  898 

—  limited  by  regard  to  succes- 

sive enjoyment     .     401,  et  seq, 

—  veijtetl  and  contingent  419,  et  seq, 

—  and  duties,  sanctioning,  how 

classified  ....    453 

Roman         Commonwealth, 

legislative  power  under  .     2.>6 

Roman  Law,  advantage  of  the 

study  of,  .         .         .        ,153 

Roman  Kmpkuors  were  them- 
selves judges  in  the  Ia>t 
resort       ....     259 

Roman  Law  vers,  true  merits 

of  their  writings      .        .      75 

—  —  meaning    attached   by 

them  to  the  wonl  *  |H'rs4)u*    162 

the  term  *  thing '  extcnd- 

e<l  by  them  to  acts  and 
forbearances    .        .        .167 
slaves  sometimes  styled 

*  things*  bv  them     .        .     168 
their  division  of  things 

into  *  corporeal '  and  *  in- 
corpoH'ttl '        .        .        .169 

—  con.xistenoy  of  their  writings 

an  argument  for  a  code 
iK'ing  practicable    .         .     840 

—  did  not  limit  the  term  status 

to  the  tria  capita      .  .361 

—  »'rn»r^   of  tlu'ir   sv.»>tein   »»f 

(livi<«iou    iff    the    corpus 
jurit         ....     3t»3 

—  thi.*di!«tinction  l)etween  ^ser- 

ritus  *    nnd    *  dominium  ' 
not  laid  down  by  them  .     400 
RoMiLLV,    Sir    Samuel,  bis 


wntNM.  lau-  in  (h,   jur,-:  !    '^ 

QALIC  of  an   imniovoal.]..  i:,  ,    ''' 

Irom-h  law  is  a  omv.x- 
niMva^^w.-llasan.Mtra'.t     ixl 

-di>tin;rMi.hvcl,Vo„,S,l,li...^'''     '    '^^ 
tion  "         ^  — 

~it.yIin^rten{vti;to<.;„,p..i     "'     ' 


—  itsreim)tecfre<>ff",ins;.iroa 
disiiitcicstod  love  (,{•  i,H. 

--  hmv  «i,\ti;,;,„i;h,..i  'rr.>„;  -'"^ 

phVMcal  c«.ini,ul>in„  .,.,f 

-two    <W,    of    sanctions;  ' 
civil    or    iirivafu  •     and 

.     criminal  or  public'.  .>,«    I    ~" 

IS  cnforcHi  at  tl.o  instance  ^ 

ot  tiic  injurorl  pens.in  or  I 

.   ln.s  ropiv^Mitativ*'     .  :i-,     1 

-  in   A    mn.inal    injnrv   the 

janc^.on    i,  nUurcG,!   In-  ' 

-•varions  meaning,;  anaet,.:     '"^    ;    ^'''] 
molorryofthewonl        •       o-.o    '    —*' 

SANcTH,x,xa  ,a<;nTs  as  .U.l     ^''^    ' 
tinfrai>ho(I  from  prin^,.,, 
r'ffhLf,  a  main  (livi>i,.ri  .;,• 

Savigny.  his  account  «f']e..,i       "'    ,    -  ^'» 

wlucntion  in  PnK.ia   "        i-.-    ' 
-  Iiis  cIo>..ripti,M,  of  l;nv    m*.         ' 
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Sic  uteke  tuo  ut  auknum 

NON    LiEPAS     .  .  .      389 

Sidney  asserts  that  sove- 
reign power  is  incapable 
of  legal  limitation   .        .113 

Skill,  want  of,  why  a  ground 

of  liability       .        .        .     217 

Slave,  according  to  Koman 

law,  was  a  person  162, 108,  188 

—  what   was    meant    by    his 

being  called  a  thing  or 
tchattel     .        .        .     108,  187 
Society,  independent  political. 
(Sec  Independent  Political 
Society) 

—  natural        ....      87 

—  political,  origin  of       .       91,  122 
Soldiers,  under  Koman  sys- 
tem were  presumed  to  be 
ignorant  of  law        .        .     210 

Sources  OF  law, meanings  of 

the  phrase     .        .     254  et  $eq. 

Sovereign.  (See  Government, 
Sovereignty) 

—  various    meanings    of   the 

term,  n.    .         .        .         .94 

—  powers,  delegation  of  .        .95 

—  half-sovereign  states,  nature 

of 100 

—  power    incapable    of    legal 

limitation         .        .        .     105 

—  attempts    of  sovereigns  to 

oblige  themselves  or  their 
successors         .         .         .  ibid. 

—  *  unconstitutional,'  the  term 

as  applied  to  the  conduct 

of  a  sovereign  .        .        .107 

—  by  Knglish  law  the  king  is 

not,  although  bv  an  acci- 
dent of  the  British  consti- 
tution, he  is  in  fact  free 
from  legal  obligation 

110,  120,11. 

—  government    cannot    have 

legal  rights  against  its 
own  subiects   .         .         .     1 16 

—  but   may  have   divine  anil 

moral  rights     .         .     1 18,  1 19 

—  foreign,  may   sue   in  their 

sorereign  capacitv  in  the 
English  Courts  of  law  and 
eqmty,  n.  .        .122 

—  governments,    division    of, 

into  governments  de  Jure 
and  governments  de  facto    141 

—  legal  duties  flow  from  the 

oommand  of  the  .     198 

—  laws  made  directly  by  the 


PAOI 

sovereign,  examples  of 

256  et  uq. 
Sovereign,   laws    not   made 
directly  by  the  sovereign, 
examples  of  .        .     200  tise^. 

—  status  of       .         .        .     367,  404 
SovKREioNTY.     (See   Govern- 
ment f  Sovereign)       .         .       11 

—  implies  an  independent  poli- 
tical society      ...      82 

—  distinguishing     marks    of, 

1.  a  habit  of  obedience  to 
a  common  determinate 
superior   ....  tAi'dl 

2.  independence  on  the 
part  of  the  monarch  or 
sovereign  number    .        .  ibid, 

—  and  subjection,  their  relation  ibid. 
— the  two  distinguishing  marks 

must  be  united  to  consti- 
tute,        ....      88 

—  the  habit  of  obedience  illus- 
trated by  the  state  of 
France  in  1815  and  in 
1871  ....      83 

—  to  constitute,  there  must  be 
a  habit  of  obedience  by 
the  generality  to  one  and 
the  same  detcnninate  per- 
son or  body      ...      84 

—  definition  of,  by  Bentham  .      90 

—  by  Hobbcs  ....  ibitL 

—  by  Grotius  ....  ibid, 

—  -  by  von  Martens  .        .        .1*1 

—  various  forms  of  .        .    92  et  stq. 
Special  Constitutions  were 

laws  made  by  the  Roman 
Kmperors  regarding  per- 
sons or  cases    .        .        .    2.'9 
Si  kciks  and  genus  .        .        .     170 
Specific  performance  of  con- 
tract       ....     171 
Spes  SuccEssioNis.        .     411,420 
State,  meaning  of,  n.     .        .94 

—  concession  by      .        .     406, 428 

—  as  a  proprietor    .        .        .    403 

—  ultimus  fueres  .411 
!    Status  right  to,  jus  in  rem    ,     189 

—  action  atfecting  steUus  un- 
congenial to  English  law 

191,  and  note 

—  tlic  notion  of,  is  the  bajda  of 
the  distinction  between 
the  Law  of  Prtrsons  and 
the  Law  of  Things    345  et  teo. 

—  what  ocmstitutes  .        .     84/ 

—  the  rights,  &c.,  constituting 
status  bear  certain  maru    848 
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temu                          .    874,ITfi 

!.  the  TiKhti  whl^h  con. 

SuiBTiTUTioir  tf  heln    .        .    110 

rtilulert=(«.p«i«lly 

TeKinl  penoiu  rf  tliBt 

(S«  aottrmmrnt) 

due     ...         . 

tii 

3.  Uie  clue  miut  be  of 

gmU                          .448,451 

meh  ■  DXura  ihat  it 

amnot      include      aU 

Sl-icide,  reaMm  of  doty  to  »1>- 

perwni 

iH(. 

etdnfWmi       .       .        .    IM 

4.  theriebl>.&c.,n]iutbe 

SoLPICiUa,  Strmut,  the  frioid 

each  ■■  to  be  ■  cod- 

orCicera,uidantaf  the 

^TiXlUui^'T  " 

dueled  Jurirt.       .        .    m 

849 

aupEBioUTT,   bera    ligniflee 

8rATi-8,cmaieoii»defliiitlon9  of 

■might'  ....      10 

8W.  BSfl,  858, 

850 

Svrmnatta,  ■  upeciesof  I'u 

—  dii'tlnctfrfimm/'irl 

801 

.'.r«at..«      .         .   -^^01,414 

—  diMiHcBlion    mid   tuibdivi- 

Sl'i'EHIOH,    involve,!     in    tile 

HWUuf     .          .          .          . 

<G0 

Dolionirfcmiiiand.        .  8.17 

Statute    i.aw.  |iriiiol|>ka  of 

Sui-KRiiiniTV,   the   lenii  »nn- 

316 

Ijze.1        ....       16 

—  odvintiiKCH  uikI  diioiUvan- 

tii«i'.or.i«iiit.-uiiJjuai- 

vi-doii  of  iHililiiail  nonera 

riarv  IHW.  o.  far   n-  re- 

into,      r    .      .      .an 

ini»i<>romi  -       .;<::J(1 

WJ. 

SuriiiuiK  Ptium.ti.  UovEDN- 

STHPtlKN-B  liinAX  KVIKKNO: 

MKST          ....       102 

Sni.Li<.ii>ii  Krsi(» 
e)TiuN<iKn.i.    (a«  Pinprini) 

—  Binenable  to  t)ie  liiw  of  luc 

counio-iu  which  they  r«- 

—  properly  of,  lnw    msy    Iw 

--unilrr  Koninu  law  bud  no 
riu-hl»      .... 

St-AiiEX  (thp  ablest  ot  Ibe 
author!  of  the  Prussian 
C<»1«)  ovemih-d  hy  Vol, 
Kramvr  in  the  arran;^-- 

Si'MRcTiON — Iho    relation    of 

■uvereiKiity  and 
Bt'BjKCTs  wltcn  jiwtlHed  la  re- 

■DDting  eitablishnl  goveni- 


KpicureanBniidt)«  Stoics     1(17 
Tf.uerity.    (See  Uatlnir,,) 
TiiSi-HE,  the  term  explained  .     116 
Tebkub  09  a  groua<l  of  r.t- 

emptioD   ....    2\S 

TBSTAMtNTAIIY    pOffet,    Icj^ifl- 

latioa  of  Pnetora  regnrd- 
TKaTATOits,  wliat  is  mcaut  by 
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Thing   implied  in    the  teim 

•right*     ....    160 

—  Proper  meaning  of      .        .    166 

—  other     meanings    of     the 

term         .        .        .  167  tt  «eg. 
Thinoa,    division    of    things 
into  '  corporeal '  and  *  in- 
corporeal'       .        .        .     167 

—  slaves     sometimes     styled 

*  things'  .        .        .        .168 

—  moveable  and  immoveable  .     169 

—  specifically  and  genericallj 

determined      .        .        .  ifrtdL 

—  fungible  and  not  fungible   .  170 

—  mancipi  and  nee  maneipi     .  171 

—  Law  of,    as    distinguished 

from  Law  o/*  Fer$onM  M5  et  ttq, 
TiTLi-is,  the  subject  introduced    428 

—  considered  generally  . .        .    481 

—  functions  or.        .        .        .    438 

—  Bentham's  criticism  of  the 

term        ....  484 

—  extended  meaning       .        .  485 

—  simple  and  complex    .        .  436 

—  essential     and     accidental 

facU  of    .        .      •.        .487 

—  various  dasfiifications  of     .    441 
— jure  gentium  and  civili         .  ibid, 

—  original  and  derivative        .    442 

—  by  descent  and  purchase     .  ibid. 
Treaty,    rights   created    by, 

not  legal  rights        .      ' .     160 
TaicsrAss,    nature    of    right 

arising  out  of .        .        .     177 
Trusts,  subject  of  Equity  juris- 
diction    .        .        .        .818 

—  belong  to  all  systems  .        .  »6ul 
TuTKLA,  considered  by  Thibaut 

under  Public  Law  .        .    868 
Tyrannicide,    the  result   of 

misguided  benevolence    .      55 


ULPIAN,  his  attempt  to  de 
fine  jurisprudence    .        .      75 

—  ]\\%juinaturale    .        .       79,288 

—  waH  the  la«t  of  the  *  claKsi- 

cal' jurists       ...    286 
Unconhtitutiomal,  the  epithet 
as  applied  to  the  conduct 
of  a  sovereign  .        .        .107 

—  does  not  imply  '  illegal  *      .  ibid. 
Unilateral,  when  the  term 

is  used  ....  136 
United  States  o(  America, 

form  of  government  .  108 
Umiversitates  JUEI8    .    857, 447 
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Umiyersitates  berum  .       .    171 
Unjust,  analysis  of  the  term, 

n 108 

Unwritten       Law.       (See 

Written  Law) 
Usui-Tiucrus  .        .     899,401,410 
Usus        ....     899,401 
Utilis,  derivation  of  the  word, 

n,     .....     Ov4 
Utility,  hypothesis  0^  as  the 
index  to  the  unrevealed 
Divine  commands,referred 
to  in  preliminary  analysis        8 

—  brief  summary  of  the  theory      i  2 

—  infers    Divine     commands 

from  general  tendency  of 
human  actions         .        .      23 

—  first  objection  to  the  theory, 

a  dangerous  guide  .        .  25 
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